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ARl JI T PASAYAT, J.

These appeal s and certain connected matters were
initially heard by a two-Judge Bench of this Court. The
r Bench by order dated
26.9. 2003 as the Bench hearing the matters doubted the

matters were referred to a |arge
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correctness of the views expressed in Ms. Bhagatram

Raj eevkumar v. Commi ssioner of Sales Tax, MP. and O hers

[1995 (Suppl.) 1 SCC 673] which was relied on in a

subsequent decision in State of Bihar and Gthers v. Bihar
Chanmbers of Commerce and Gthers [1996 (9) SCC 136] . The
matters were dealt with by a Constitution Bench to decide with
certitude the parameters of the judicially evolved concept of

" Conmpensatory Tax" viz-a-viz. Article 301 of the Constitution of
India, 1950 (in short the ’'Constitution').

The Constitution Bench in Jindal Stainless Ltd. & Anr.
v. State of Haryana & Ors. [2006(4) SCALE 300] [speaking
through one of us (Kapadia, J] concluded as follows :

49. I n our opinion, the doubt expressed by the
referring Bench about the correctness of the
deci sion in Bhagatrani s case 1995 Supp. (1)
SCC 673 foll owed by the judgnent in the case

of Bi har Chanber of Comerce (1996) 9 SCC

136 was well-founded.

50. We reiterate that the doctrine of "direct and
i medi ate effect"” of the inpugned | aw on trade
and comerce under Article 301 as

propounded in Atiabari Tea Co. Ltd. v. State of
Assam Al R 1961 SC 232 and the working test
enunci ated in Autonpbile Transport

(Rajasthan) Ltd. v. State of Rajasthan AIR 1962
SC 1406 for deciding whether a tax is
conpensatory or not vide para 19 of the report,
will continue to apply and the test of "sone
connection" indicated in para 8 of the

j udgrment in Bhagatram Raj eevkumar v.
Comm ssi oner of Sales Tax, MP. 1995 Supp

(1) SCC 673 and followed in the case of State
of Bi har v. Bihar Chanber of Comrerce (1996)

9 SCC 136, is, in our opinion, not good |aw.
Accordingly, the constitutional validity of
various |ocal enactnents which are the subject
matters of pending appeal s, special |eave

petitions and wit petitions will now be |isted
for being disposed of in the light of this
j udgrent .

In all these appeals and connected matters the basic
i ssue revol ves round the concept of "Conpensatory Tax": In
all these matters the concerned Hi gh Courts do not appear to
have exami ned the issue in the proper perspective, as they
wer e bound by the judgments in Bhagatram s case (supra) and
Bi har Chanbers of Commerce’s case (supra).

At this juncture, it is necessary to take note of what has
been stated in paragraphs 42 to 45 of the judgnent rendered
by the Constitution Bench, which read as follows :

42. To sumup, the basis of every levy is the
controlling factor. In the case of "a tax", the
levy is a part of conmon burden based on the
principle of ability or capacity to pay. In the
case of "a fee", the basis is the special benefit
to the payer (individual as such) based on the
principle of equival ence. Wen the tax is

i nposed as a part of regulation or as a part of
regul atory nmeasure, its basis shifts fromthe
concept of "burden" to the concept of

nmeasur abl e/ quantifiabl e benefit and then it
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beconmes "a conpensatory tax" and its paynent

is then not for revenue but as rei nbursenent/
reconpense to the service/facility provider. It
is then a tax on reconpense. Conpensatory

tax is by nature hybrid but it is nore closer to
fees than to tax as both fees and conpensatory
taxes are based on the principle of equival ence
and on the basis of

rei mbur senment/ reconpense. |f the inpugned

| aw chooses an activity |like trade and

conmerce as the criterion of its operation and
if the effect of the operation of the enactrment is
to i npede trade and commerce then Article

301 is violated.

BURDEN ON THE STATE:

43.. Applying the above tests/paraneters,
whenever a law is inpugned as violative of
Article 301of the Constitution, the Court has

to see whet her the inmpugned enact nent

facially ‘or patently indicates quantifiable data
on the basis of which the compensatory tax is
sought to be levied. The Act nust facially

i ndicate the benefit which is quantifiable or
nmeasurable. It nust ‘broadly indicate
proportionality to/'the quantifiable benefit. If
the provisions are anbi guous or even if the Act
does not indicate facially the quantifiable
benefit, the burden will be on the State as a
service/facility provider to show by placing the
materi al before the Court, that the paynent of
conpensatory tax is a

rei mburserment/reconpense for the

quantifiabl e/ nmeasurabl e benefit provided or

to be provided to its payer(s). As-soon as it is
shown that the Act invades freedom of trade it

i S necessary to enquire whether the State has
proved that the restrictions inmposed by it by
way of taxation are reasonable and in public
interest within the neaning of Article 304(b)

[ See: para 35 of the decision in the case of
Khyerbari Tea Co. Ltd. and Anr. v. State of
Assam reported in AIR 1964 SC 925.

SCOPE OF ARTI CLES 301, 302 & 304 VIS-@

VI S COVPENSATORY TAX:

44. As stated above, taxing |laws are not
excluded fromthe operation of Article 301,

whi ch neans that tax | aws can and do anount

to restrictions on the freedom guaranteed to
trade under Part-X Il of the Constitution. This
principle is well settled in the case of Atiabari
Tea Co. AIR 1961 SC 232. It is equally

i mportant to note that in Atiabari Tea Co. AIR
1961 SC 232, the Suprenme Court propounded

the doctrine of "direct and inmedi ate effect”.
Therefore, whenever a law is chall enged on the
ground of violation of Article 301, the Court
has not only to examine the pith and

substance of the levy but in addition thereto,
the Court has to see the effect and the
operation of the inpugned |aw on inter-State
trade and comerce as well as intra-State

trade and commerce.

45. When any | egislation, whether it would be

a taxation law or a non-taxation law, is
chal | enged before the court as violating Article
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301, the first question to be asked is: what is
the scope of the operation of the | aw? \Wet her

it has chosen an activity |ike novenent of

trade, commerce and intercourse throughout

India, as the criterion of its operation? If yes,
the next question is: what is the effect of
operation of the |aw on the freedom

guaranteed under Article 301? If the effect is to
facilitate free flow of trade and commerce then
it is regulation and if it is to inpede or burden
the activity, then the lawis a restraint. After
finding the law to be a restraint/restriction one
has to see whether the inpugned law is

enacted by the Parlianment or the State
Legi sl ature. Cause (b) of Article 304 confers a
power upon the State Legislature simlar to

that conferred upon Parlianent by Article 302
subject to the followng differences: _

(a) Wile the power of Parlianment under Article
302 is subject to the prohibition of preference
and di scrimnation decreed by Article 303(1)

unl ess Parliament nmakes the decl aration

under Article 303(2), the State power

contained in Article 304(b) is nade expressly
free fromthe prohibition contained in Article
303(1) because the opening words of Article

304 contains a non-obstante clause both to
Article 301 and Article 303.

(b) While the Parlianent’s power to inmpose
restrictions under Article 302 is not subject to
the requirenent of reasonabl eness, the power

of the State to inpose restrictions under

Article 304 is subject to the condition that they
are reasonabl e.

(c) An additional requisite for the exercise of
the power under Article 304(b) by the State

Legi slature is that previous Presidential
sanction is required for such | egislation

Since rel evant data do not appear to have been pl aced
before the Hi gh Courts, we pernmit the parties to place themin
the concerned Wit Petitions within two nmonths. The
concerned High Courts shall deal with the basic issueas to
whet her the inpugned | evy was conpensatory in nature. The
Hi gh Courts are requested to decide the aforesaid i ssue within
five nonths fromthe date of receipt of our order. The
judgrment in the respective cases shall be placed on record by
the concerned parties within a nonth fromthe date of the
decision in each case pursuant to our direction

Pl ace these matters for further hearing in-third week of
January, 2007.




