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ACT:

Tam | Nadu Additional Sales Tax Act. 1970--Constitutiona
validity--Wiether outside the scope of entry 54, List
I1--Whether violates fundanental right under Art. 19(1)(f)
and (g).

Constitution of India, 1950--Art: 19(1)(f) and (g) Entry 54.
List 11, Schedule VII

HEADNOTE

The Tami|l Nadu Additional Sales-tax Act 1970 i mposed
addi tional sales-tax of 5% on a deal er whose annual tota
turnover exceeded Rs. ten lacs. Wit petitions questioning
the constitutional validity of the Act were dism ssed by the

H gh Court. |In appeal it was contended that (i) the ~State
| egislature had no power to enact the Act as the tax was
outside the scope of entry 54 of List IlI; (ii) that the

provisions of the Act violated the fundanental rights of the
appel l ant under Art. 19(1)(f) and (g) of the Constitution
and (iii) that the provisions of the Act inposed different
rates of tax wupon different dealers depending “on their
turnover and were, therefore. violative of Art. 14 ‘of the
Consti tution.

Di sm ssing the appeal

HELD : (1) The contention of the appellants that the
additional sales-tax is not a tax on sales but on the incone
of the dealers is without any basis. The additional tax is
really a tax on the sale of goods. The object of the Act is
to increase the tax on the sale or purchase of goods inposed
by the Tam | Nadu General Sal es-tax Act, 1959 and the fact
that quantum of the additional tax is determned wth
reference to the sales-tax inposed would not alter its
character. The additional sales-tax is to be inmposed only
if the turnover of a dealer exceeds Rs. 10 lacs. It is in
reality a tax on the aggregate of sales effected by a dealer
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during a year. [123D E]

Kilikar v. Sales Tax Oficer, 21 S.T.C. 253, and A S

Ramachandra Rao V. State of Andhra Pradesh, 25 S. T.C. 133,

approved.

(2)(a) It cannot be said that the provisions of the Act
i nposed any unreasonable restrictions upon the appellants’

right to carry on trade. It is no doubt true that every tax
i nposes sonme restrictions wupon the right to carry on
busi ness but it would not follow that the inposition of tax
in question was an unreasonable restriction upon the
appel l ants’ fundanental right to carry on trade. CGeneral ly
speaking, the anmpbunt or rate of a tax is a matt er
exclusively within legislative judgnent and as long as a tax
retains its avowed character and does not confiscate the
property to the State wunder the guise of a tax, its
reasonabl eness is outside the judicial ken. [123F-124A]

(b) It is not necessary that the deal er should be enabled
to pass on the incidence of the tax on sale to the purchaser
in order that it mght be atax on the sale of goods.

Al t hough the | egal incidence of a tax on sale of goods under
the Act falls squarely on the dealer, it may be that he can
add the tax to the price of the goods sold and thus pass it
on to the purchaser. It is not possible to say that because
a dealer is disabled frompassing on the incidence of tax to
the purchaser to provisions of the Act inpose unreasonable
restriction upon the fundanental rights of  the appellants
under Art. 19(1) (f) or 19(1) (g). [124B-C, ¢

J. K. Jute MIls Co. v. State of U/P., [1962] 2 S CR 1
at 13, and Konduri. Buchirajaligamv. State of. Hyderabad,
[1958] 9 S.T.C. 397, referred to.

(3) It can be said that a legislative classification naking
the burden of the tax heavier in proportion to the increase
in turnover would be reasonable. A

122

flat rate is thought to be lessefficient than the graded
one as an instrument of social justice. The economc w sdom
of atax is within the exclusive province of |egislature.
The only question for the Court to consider it whether there
is rationality in the belief of the |legislature that
capacity to pay the tax increases, by and large wth an
increase of receipts. An attenpt to proportion the paynent
to capacity to pay and thus bring about a real and factua

equal ity cannot be ruled out as irrelevant in levy of tax on
the sale of purchase of goods. The object of a tax is not
only to raise revenue but also to regulate the econonic life
of the society. [124H 125D; 126A- B]

JUDGVENT:
ORIG NAL JURISDICTION : Wit Petition No. 363 of 1969.
Petition Under Article 32 of the Constitution of India.

W TH
ClVIL APPEALS Nos. 1010-1011 OF 1973.
From t he Judgnent and Order dated the 6th April, 1972 of the
Madras Hi gh Court in WP. Nos. 3826-3827/70.

AND
ClVIL APPEALS Nos. 2552-2559/72, 179-180/74, 2/73, 2684/ 72,
1022/ 73.
From t he Judgnent and Order dated 11th August 1971 of WMadras
H gh Court in WP. Nos. 3551-52, 3564-3567, 4056-57/ 70,
3967-668/ 70, 3934/ 70, 3960/70 and 496/ 71 respectively.

AND
ClVIL APPEAL No. 967 OF 1971
From the Judgnment and Order dated 19th August, 1971 of the
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Madras Hi gh Court in WP No. 4469/ 70.

AND
CIVIL APPEAL Nos. 929-930 OF 1973.
From the Judgnent and Order dated the 11th August, 1971 of
the Madras High Court in WP. No. 293 of 1971
K. Jayaram for the Petitioners (In WP. 363/69) and for
the, Appellants in CAS. Nos. 1010-1011/73, 2552-2559/72 and
2/ 73.
D. D. Sharma for the Appellant in CA 2684/ 72.
Ms. S. Copal akrishnan for the Appellant In CAS. 927/73 and
179- 80/ 74.
K. S. Ramamurthy and B. R Agarwala for the appellant in
CA 1022/ 73.
K. S. Ramanurthy and D.” N. Gupta for the Appellant in CAS.
929- 30/ 73.
Dr . Syed Mohanmed and K. M K. Nair for Respondent in WP
363/ 69.
S. Govind Swam nadhan, Advocate Ceneral for the State of
Tam | ' Nadu, “A. V. Rangam K.  Venkataaswami and Mss A
Subhashi ni _for Respondent In-all the appeals.
123
The Judgnent of the Court was - delivered by
MATHEW J.-The question raised in the Cvil Appeals are sub-
stantially the sanme as those raised in the wit petition.
W will deal with/'the Civil Appeals and our decision there
wi Il govern and di spose of the wit petition
The appellants filed wit petitions before the H gh Court of
Madras chall enging the validity of the Tami | Nadu Additiona
Sales Tax Act (Act No. 14 of ~ 1970), 1970 (hereinafter
referred to as the Act) onthe ground that the State
Legislature has no conpetence to enact it, that its
provisions violated their fundanental rights under " article
19(1)(f), 19(1)(g) and article 14 of the Constitution. The
H gh Court dismissed the wit ~petitions by a | comon
j udgrent . These appeals are filed on the basis of a
certificate fromthe H gh Court.
The material provisions of the Act are as foll ows. Section
2(1) provides that the tax payable under the Tam | Nadu
General Sales Tax Act, 1950, shall, in the case of a ‘dealer
whose total turnover for a year exceeds 10 | akhs of rupees,
be increased by additional tax at the rate of 5 per cent of
the tax payable by that dealer for that —year and  the
provisions of the Tam | Nadu General Sales Tax Act, 1959,
shall apply in relation to the additional tax payable under
the said Act.
Sub-section (2) of s. 2 says that notwi thstanding -anything
contained in the Tam | Nadu CGeneral Sales Tax, 1959, no
dealer referred to in sub-section (1) shall be entitled to
collect the additional tax payable under the  said / sub-
section.
Sub-section (3) of s. 2 states that any deal er who  collects
the additional tax payable wunder sub-section (1), in
contravention of the provisions of sub-section (2) shall be
puni shable with fine which may extend to one thousand
rupees.
Sub-section (1) of s. 3 says that the tax payable by any
i mporter or whol esal e deal er under the Tam | Nadu Sal es of
Motor Spirit Taxation Act, 1939, shall be increased by an
additional tax at the rate of five per cent of the tax
payabl e under the said Act and the provisions of the said
Act shall apply inrelation to the tax payable under the
said Act. Sub-sections (2) and (3) of s. 3 are to the sane
effect as sub-sections (2) and (3) of s. 2
Section 4 relates to the rule making power. |n the exercise
of this power, rules have been framed which are called the
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Tam | Nadu Additional Sales Tax Rules, 1970.

The appellants contend firstly that the |egislature of Taml
Nadu has no power to enact the Act as the tax inposed by the
Act is a tax on the inconme of the dealer, and that the
i mposition of such a tax is outside the scope of entry 54
List 11. Secondly, they contend that the provision of the
Act in so far as it prohibits a dealer fromcollecting the
tax from purchaser, is an unreasonable restriction upon
their fundanmental right to carry on trade under article 19
(1) (g) and of their right to hold property under article 19
(1) (f). Thirdly, they submt that the provisions of the
Act are violative of their fundanenta

124

right wunder article 14 in that they inmpose different rates
of tax on the sale of sane goods according to the turnover
of the dealer.

As regards the contention that the State Legislature has no
power to pass the -measure, we are of the view that
additional tax is really a tax on the sale of goods. The
object of the Act, as is clear fromits provisions, is to
i ncrease the tax on the sale or purchase of goods inmposed by
Tam | Nadu GCeneral Sales Tax Act, 1959 and the fact that
guantum of the additional tax is determned with reference

to the sales tax inposed would not alter its character. It
may be noted that 'additional tax is to be inposed only if
the turnover of a dealer exceeds Rs. 10 lakhs. It is in
reality a tax on the aggregate of sales effected by a dealer
during a year. The additional “tax, therefore, is an

enhancenent in the rate of the sales tax when the turnover
of a dealer exceeds Rs. 10 | akhs a year andit is a tax on
the aggregate of the sales affected by the deal er during the
year. The deci sion in Ernakul am Radi o Conpany v. State of
Kerala(1l) which was affirned by, a Division Bench of the
Kerala High Court in Kiliker v. Sales Tax officer(2) took
that view. The sane view was taken by the Andhra Pradesh
H gh Court in A S Ramachandra Rao v. State of Andhra
Pradesh. (3) This is the correct view. Entry 54 in/List 11
aut horises the state legislature to inpose a tax on the sale
or purchase of goods. So, the contention of the  appellants
that the additional sales tax is not a tax on sales but on
the incone of the dealer is wthout any basis.

As regards the second contention that the provisions of ~the
Act ,are violative of the fundanmental rights of t he
appel l ants under article 19(1)(f) and 19(1)(g), as the tax
is upon the sale of goods and is not shown to be

confiscatory, it cannot be said that the provisions of the
Act i mpose any unreasonabl e restrictions upon t he
appel lants’ right to carry on trade. It is, no doubt,  true

that every tax inposes sone restriction upon the right to
carry on a business; but it would not follow that the
imposition of the tax in question is an unreasonable
restriction upon the appellants’ fundamental right to  carry
on trade. GCenerally speaking, the amount or rate of \a tax
is a mtter exclusively within the |egislative judgnment —and
as long as a tax retains its avowed , character and does not
confiscate property to the State under the guise of a tax,
its reasonabl eness is outside the judicial ken

But it was contended that as the dealer is prohibited from
passing ,on the incidence of tax to the purchaser, the
additional tax, unlike sales tax, is a tax on income of the
deal er which he nust pay whet her he nmakes any profit or not
and is, therefore, an unreasonable restriction ,on his
fundanental rights under article 19 (1) (9g).

The I egal incidence of tax on sale of goods under the Tamil
Nadu GCeneral Sales Tax, 1959 falls squarely on the dealer.
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It may be that he can add the tax to the price of the goods
sold and thus pass it on to the purchaser. But it 1is not
necessary that the deal er should be enabled to pass on the
i nci dence of the tax on sale to the purchaser in order that
it might be a tax on sal es of goods.
(1) 18 S. T. C. 445, 449. (2) 21 s T. C 253
(3) 25 s T. C 133
125
In J.K Jute MIls Co. V. State of U P.(1) this Court said,
although it is true that sales tax is, according to accepted
notions, intended to be passed on to the buyer, and
provisions authorising and regulating the «collection of
sales tax by the seller fromthe purchaser are a usua
feature of sales tax legislation, it is not an essentia
characteristic of a sales tax that the seller nust have the
right to pass it on to the-consuner, nor is the power of the
legislature to inpose a tax on sales conditional on its
maki ng ~a provision for sellers to collect the tax from the
pur chasers.
In Konduri  Buchirajalingam v. State of
Hyder abad, (2) this Court said
"It is then said that the sales tax is
essentially an indirect tax and therefore it
cannot' be demanded of the  appellant wthout
allowing” himto recoup hinself by collecting
the anount of the tax fromthe persons wth
whom he deals. This Court has al ready decided
in the case of Tap Iron-and Steel Co. Linmted
v. The State of Bihar [1958] 9 SIT.C. 267 that
in law a sal es tax need not be an indirect tax
and that a tax can be a sal es tax though the,
primary liability for it i's put-upon.a person
without giving himany power to recoup the
amount of the tax payable, from any ' other
party."
As we said, the additional tax is atax upon sales of goods
and not upon the incone of a dealer and so long as it i's not
nmade out that the tax is confiscatory, it is not possible to
accept the contention that because the dealer is disabled
from passing on the incidence of tax to, the purchaser, the
provisions of the Act inmpose an unreasonable restriction
upon the fundanental rights of the appellants under article:
19(1)(g) or 19(1)(f).
The last contention nanely that the provisions of ~the “Act
i mpose different rates of tax upon different deal ers
dependi ng upon their turnover which in effect neans that the
rate of tax on the sale of goods. would vary withthe vol ume
of the turnover of a dealer and are, therefore, violative of
article 14 is also without any basis. Classification of
dealers on the basis of their respective turnover for the
purpose of graded inposition so long as it is “based on
differential criteria relevant to the |legislative object to
be achieved is not unconstitutional. A classification
dependi ng upon the quantum of the turnover for the purpose
of exenption fromtax has been upheld in several decided
cases. By parity of reasoning, it can be said that a
| egislative, classification nmaking the burden of the tax
heavier in proportion to the increase in turn over would be
reasonable. The basis is that _just as in taxes upon income
or upon transfers at death, so also in inposts upon
business, the little man, by reason of inferior capacity to
pay, should bear a lighter |oad of taxes, relatively as well
as absolutely, than is borne by the big one. The flat rate
is thought to be less efficient than the graded one as an
instrument of social justice. The |large dealer occupies a
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position of econonmic superiority by reason of his greater
vol ume of his business..
(1) [1962] 2. S. C R 1 at 13.
(2) [1958] 9 S, T. C 397.
126
And, to meke his tax heavier, both absol utely and
relatively, is not arbitrary discrimnation, but an attenpt
to proportion the paynment to capacity to pay and thus to
arrive in the end at a nore genuine equality. The economnic
wisdom of a tax is wthin the exclusive province of
| egislature. The only question for the court to consider is
whet her there is rationality in the belief of the
| egislature that capacity to pay the tax increases, by and
large, with an increase of receipts.
"Certain it is that nmerchants have faith in
such a correspondence and act upon that faith.
If _experience did not teach that econonic
advant age goes along with | arger sales, there
woul d be an end to the hot pursuit for wide
and- wider markets. In brief, there is a
rel ati on of correspondence between capacity to
pay and the anount of busi ness done.
Exceptions, of course, there are. The |aw
builds wupon the probable, and shapes the
neasure ~of the tax accordingly. At the very
| east, /an increase of gross sales carries with
it an increase of opportunity for profit,
whi ch ‘supplies a rational basis for division
into cl asses, at all events when coupled, with
evi dence of a high degree of probability that
the opportunity will be fruitful"
(See the dissenting judgnment(1) of " Justice
Cardozo, Justice Brandeis and Justice Stone).
The reasoning of the minority in that case appeals to us as
nmore in consonance with social justice in an egalitarian
state than that of the mpjority.
As we said, a large deal er occupies a position of /economc
superiority by reason of his volunme of business and to nake
the tax heavier on himboth absolutely and relatively is not
arbitrary discrimnation but an attenpt to proportion the
paynment to capacity to pay and thus arrive in the end at a
nore genuine equality. The capacity of —a dealer, in
particular circunmstances, to pay tax is not an irrelevant
factor in fixing the rate of tax and one index of ~capacity
is the quantum of turnover. The argunent that while a
dealer beyond certain linit is ,obliged to pay higher tax,
when others bear a less tax, and it is consequently
discrimnatory, really msses the point nanmely that the
former kind of dealers are in a position of economc
superiority by reason of their volune of business and forma
class by thenselves. They cannot ,be treated as on a par
with conparatively small dealers. An attenpt to proportion
the paynent to capacity to pay and thus bring about a rea
and factual equality cannot be ruled out as irrelevant in
| evy of tax on the sale or purchase of goods. The object of
atax is not only to ,raise revenue but also to regulate the
econonmic life of the society.

We disniss the appeals and wit petition with costs. One
set of hearing fee.
P.B.R Appeal s and petitions di sm ssed.

(1) Stewart Dry Goods Co. v. Lewis, 294 U. S. 550.
127




