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Challenge in this appeal is to the judgment passed by a

| earned Single Judge of the Andhra Pradesh Hi gh Court

di smissing the Civil Revision petition filed under Article 227 of
the Constitution of India, 1950 (in short 'the Constitution’)
read with Section 115 of the Code of Civil Procedure, 1908 (in
short the ' Code’).

Background facts in a nutshell are as foll ows:

The appellant filed a suit O S. No.57/96 agai nst

respondent no.2 for recovery of Rs.4,49,6500/-. The
respondent no.1 also filed a suit O'S. No. 65/96 agai nst
respondent no.2 for foreclosure of the nortgage in his favour
for a sumof Rs.1,00,000/-. Both the suits were pendi ng on
the file of the Senior Gvil Judge, Suryapet. During'the
pendency of the suit appellant filed I'A no. 413/96 for
attachment before judgnment and sane was ordered in terns

of order dated 7.10.96. OS No.65/96 filed by respondent no.1
was decreed agai nst respondent no.2. Respondent no.l1 filed
an execution petition (EP No.1/99) and sought for sale of
nortgaged property as respondent no.2 did not satisfy the
decree. Respondent no.1 indicated the val ue of the property
to be rupees three lakhs. The bailiff after obtaining
information fromthe Registrar and Minicipal Ofice

nentioned val ue of the property at Rs.2,55,490/-. The

appel lant’s suit OS 57/96 was decreed agai nst respondent

no. 2. The said respondent No. 2 - judgrment debtor was set ex
parte as he did not attend the EP proceedings i.e. EP no.1/99.
Procl amati on was published in newspaper "Eenadu". The

matter was adjourned fromtine to tine. Appellant filed
execution petition EP no.19/01 seeking direction for sale of
schedul e property for realization of the anmpbunt of

Rs. 5, 69,816/ - due under the judgnment and decree dated
16. 2. 2000 rmade in OS No. 57/ 96.

Respondent no.2 filed an application EA No.90/01 in EP

No. 1/99 under Order XXI Rules 69 read with Sections 47 and
151 of the Code seeking a direction to stop the auction to be
held on 12.11.2001 and sought for adjournment of the matter
for settlement of terns and conditions of sale. Fresh
publication and procl amati on of sale was made i n newspaper
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nanely, Neti Manadesam Learned Civil Judge dism ssed the
application EA No.90/91 in EP No.1/99 filed by respondent

no. 2. The said order was chall enged before the Hi gh Court in
CRP no. 6036/ 01. Again proclamation of sale was published

in ' Neti Mandadesham and the decree hol der purchased the
property for Rs.3,12,000/- in OS No.57/96. Thereafter the
appel lant filed an application EA No.42/02 under O der XXl

Rule 90 of the Code to aside the sale and to re-auction the
schedul e property, as the respondent no.1l has not taken

proper steps for wide publicity of the auction. It was stated
that the value of the property was not |ess than rupees six

| akhs. Objection was filed by the respondents. The judgnent -
debtor categorically stated in the counter that the value of the
property is nmore than rupees 8 | akhs. The sal e was confirned

on 24.1.2002. The Hi gh Court dismssed CRP filed by the

j udgrment debt or-respondent no.1. The appellant filed an
application EA No.107/03in EA No.42/02 in EP No.1/99 to
receive the valuation report issued. Learned Civil Judge

di sm ssed the application. The Hi gh Court was noved. As

not ed above the High Court, dism ssed the Civil Revision
petition being of the viewthat allegations nade in the petition
are general in nature, and the affidavit with the petition does
not di scl ose whet her objection relates to non publication in
the newspaper or pl aces.

In support of the appeal |earned counsel” for the

appel l ant subnmitted that the newspaper in which the
publication was nade' is not a wi de circul ati ng newspaper
Further the valuation at which the decree hol der purchased is
very low. Additionally, it is submtted that in terms of O der
XXI Rule 64 of the Code the Court was required to find out

whet her a part of the property would have sufficed to neet the
decretal anount, which was not done in the present case.

Learned counsel for the respondent supported the order

It is to be noted that the H gh Court has categorically

found that initially the auction was notified in newspaper
"Eanadu’ with wide circulation, and that was done on two
occasions. The grievance about the publication in a

newspaper w th inadequate circul ati on woul d have been a

factor provided the earlier notice was published in some
newspaper not having wide circulation, but admttedl y the
publication was nmade i n newspaper 'Eanadu’ having a w de
circulation. Additionally, it was submitted that the stand
regardi ng non-conpliance with the requirenents of Oder XX
Rul e 54 sub-rule (2) of the Code is of no consequence because
the objection has to be specific and not to be general in
nature. In the absence of specific allegations it would not be
possi bl e for either parties or the executing court to deal with
the same. This conclusion of the High Court is intorder

However, the grievance of the appellant so far non-
conpliance with the requirenments of Order XXI Rule 64 of the
Code is on sound footing.

Order XXI Rule 64 reads as foll ows:

" 64. Power to order property attached to be
sol d and proceeds to be paid to person
entitled- Any Court executing a decree may
order that any property attached by it and
liable to sale, or such portion thereof, as nmay
seem necessary to satisfy the decree, shall be
sold, and that the proceeds of such sale, or a
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sufficient portion thereof, shall be paid to the
party entitled under the decree to receive the
sane. "

The provision contains sone significant words. They are
"necessary to satisfy the decree". Use of the said expression
clearly indicates the legislative intent that no sale can be
al | owed beyond the decretal anount nentioned in the sale
procl amation. (See Takkaseel a Pedda Subba Reddi v Pujar
Padmavat hamma (Al R 1977 SC 1789). In all execution
proceedi ngs, Court has to first decide whether it is necessary
to bring the entire property to sale or such portion thereof as
nay seem necessary to satisfy the decree. If the property is
| arge and the decree to be satisfied is small the Court nust
bring only such portion of the property the proceeds of which
woul d be sufficient to satisfy the claimof the decree holder. It
is imuaterial whether the property is one or several. Even if
the property i's one, if a separate portion could be sold without
vi ol ati ng any provision of |aw only such portion of the property
shoul d be sold. This is not just a discretion but an obligation
i mposed on the Court. The sale held w thout exanmining this
aspect and not in conformty with this mandatory requirenent
woul d be illegal and wi thout jurisdiction. (See: Anbati
Narasayya v. M Subba Rao and Anr. 1989 Suppl. (2) SCC
693). The duty cast upon the Court to sale only such portion
or portion thereof as is necessary to satisfy the decree is a
mandat e of the |egislature which cannot be ignored. Sinilar
vi ew has been expressed in S. Mariyappa (Dead) by LRs. And
O's. v. Siddappa and Anr. (2005 (10) SCC 235). The position
was al so highlighted in Bal akri shnan v. Mal ai yandi Konar
(2006 (3) SCC 49).

In the af oresai d background normal 'y we woul d have

remt ted the matter for consideration of the aspects covered
by Order XXI Rule 64 of the Code. But considering the
peculiar facts of the case and the | ong passage of tinme, we
direct that the respondent no.1l shall pay a sum of ‘rupees one
lakh to the appellant within a period of three nonths. In case
of non-paynent of the aforesaid anount, the appellant shal

be free to pay a sumof Rs.3,12,000/- with 9% interest from
the date of auction, to the respondent no.1 and get the
property conveyed in his favour under the directions of the
Court.

Appeal is accordingly disposed of with no order as to
costs.




