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JUDGMENT

BHARUCHA, J.
The foll owi ng Judgenent of the Court was deliverd:

Under appeal is the judgenment and order dated 11th May,
1989 passed by the Monopol ies and Restrictive / Trade
Practices Conmi ssion (hereinafter referred to as "the
Conmission"). It held that the appellants were guilty of an
unfair trade practice within the meaning of The Monopolies
and Restrictive Trade Practices Act, 1969 (hereinafter
referred to as "the said Act"). It required the appellants
to desist fromindulging in trade practices simlar to that
whi ch had been held to be an unfair trade practice.

The appellants manuf act ur e and mar ket consurmer
products, including Hornlike. In Sept enber, ~ 1985 the
appel l ants advertised a schene they called the "Hidden
Wealth Prize Ofer". Coupons were inserted in sone bottles
of Hornlike in the various pack sizes. Sone of these coupons
i ndicated that the purchasers of the bottles in which they
were placed would get prizes. The prizes that were offered
were 5 Hotline Colour TVs, 10 gift vouchers of Rs. 2,000/-
each for Hotline appliances and 1400 cash prizes of Rs.100/-
, Rs.50/- and Rs.20/- each. The advertisenents of this
schene made it clear that the prizes were available only to
buyers in Delhi city and they were required to claimtheir
prizes by 15th January, 1986. The advertisenments stated that
even if the buyers’ coupon did not carry a w nning nmessage,
he had "several nore chances to try. So get the goodness of
Hornl i ke, now. Because with it, you surely can’t |ose!"

The appellants were served with a notice dated 28th
January, 1986 by the Assistant Director General of
I nvestigation of the said Conmi ssion. The notice state that
the said schenme required investigation with a viewto find
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out whether it attracted the provisions of the said Act. It
required t he appel | ants to furni sh t he fol |l owi ng
i nformati on/ docunents within 10 days:

"1, Det ai | not e about t he

or gani sati on, products manufactured

and sold, composition of board of

directors;

2. Date on which conpany took the

decision to hold the Hi dden wealth

Prize Schene.

3. Detail of level at which the

deci sion was taken in the Conpany

about the contest.

4. Detail note about the "Hornlike

Prize Ofer" containing copies of

rules & regulations, nunmber of

partici pant, description of w nners

under, the schenme together wth

conplete printed material about the

schene;

5. Total —expenditure  incurred - on

the schene wth requisite break-up

such as Expendi ture” on Prizes,

Adverti sement, ‘Publ ished material

Cost of Admini'stration etc;

6. A copy of standard deal ership

agr eenent ;

7. Price lists.issued during the

last 18 nonths including date and

reasons for revisions in prices of

the products including Hornlike;

and

8. Copi es of vari-ous

i ncentives/di scount schenes for

deal ers introduced in the last 2

years with detail note containing

reasons therefore."

The requisite i nfornmati on was supplied by the
appel lants on 7th March, 1986. They explained the said
schene and stated that the expenditure thereon was:

"Expenditure on Prizes Rs. 52, 250.00

Adverti sement s Rs. 184,101. 25
Publ i shed Materi al Rs. 45, 312.32

M sc. Expenditure Rs. 626.55"

The appellants stated that there had been no violation of
the provisions of the said Act.

On 24th July, 1986 the Secretary of the Conmission gave
to the appellants a notice of enquiry under the said Act. It
stated that the appellants had organised the said schene
fromwhich it "appeared that as prizes were offered by draw
of lots, the respondent had indulged in Unfair Practice of
orgainsing a lottery for purpose of pronotion of its sales
and thereby resorted to the Unfair Trade Practice as defined
in Section 36A(3)(b) of the Act. Such a schene has caused
| oss and injury to the consuner as stated in the
application. (b) Further such a schene also falls under
Section 36A(3)(a) of the Act in-as-rmuch as it appears that
cost of scheme has been added in price of Hornlike." To the
notice of enquiry was annexed a copy of the application of
the Director General of Investigation which stated that the
appel l ants had "spend an amount of Rs.2.92 | akhs (excl usive
of cost on Administration) and which has necessarily to
result in an increase in total cost of operations and which
in fact shall consequently have a bearing on the Price to be
charged for the Product or Products of the conpany. As such
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the trade practice inherently causes loss or injury to the
consuners. This squarely falls wthin the purview of the
clause (a) of Section 36(A)(3) as the prize Mney is partly
or wholly recovered by the anount charged in the transaction
as whole."

The appellants replied to the notice of enquiry and
stated, inter alia, that the giving of prizes to consuners
of Hornlike in Delhi <city had been to their advantage. No
| oss or injury had been caused to them They did not have to
pay anything nore. The price that was charged to them was
the prices charged el sewhere in the country. There was no
increase in the prices either in Delhi or elsewhere in the
country by reason of the prizes given to purchasers of
Hornli ke bottles in Delhi city. It was stated that "the cost
of giving of prizes was neither fully or partly recovered
fromthe prices charged for the bottles of Hornlike in Delhi
city or in the country as a whole". The Director Ceneral had
nmerely resorted to conjectures and had not even all eged that
the prizes were offered with the intention of creating the
i mpression that sonething was being given or offered free of
charge when it was fully or partly covered by the anount
charged in the transaction _as whole. No such intention had
been all eged nor had it been shown how the prizes were fully
or partly covered by the nount charged in the transaction as
whol e. The burden of proving an allegation was on the person
who made it but the Director GCeneral ‘had not even nade an
averment in this behal f.

The Conmi ssion framed the fol lowing issues:

"i) Whet her the respondent indul ged

inthe wunfair trade practices as

alleged in the application of the

D.G and contained a Notice of

Enquiry issued on the basis of

t hat ?

ii) If answer to issue No: (i) is

in the affirmative then whether the

said wunfair trade practice is

prejudicial to the public interest

or to the interest of the consumer

in general or to any consuner. in

particul ar?

(iii) Relief."
The Conmission, in the order under appeal, found from
the price lists that, in respect of Hornlike and another

product of the appellants called Boost, a price increase had
taken place on 1st July, 1985, but the prices  of the
appel l ants’ ot her products. Marmte, Pur e Silvikrin,
Silvikrin HD. and Enos Salts till 31st January, 1986 had
remai ned what they were on 1st Cctober, 1984, . 1st April

1984, 1st April, 1984 and 1lst May, 1985 respectively. It was
argued by | earned counsel for the Director General “‘that this
increase in price covered the cost of prizes wunder the
schene. The Commi ssion found that the price increase that
took place on 1st July, 1985 could "surely be taken to
reflect partly the cost of the gifts". It said that the said
schene "was intended to wean away the consunmers from
Bournvita by allurenents of |lucky prizes of high value
rather than by fair means which may benefit the general run
of the consumers”. It was a snmall fraction of the buyers of
Hornli ke who got the benefit of the said schene whereas the
nmul titude got no benefit. The prizes being "nmanifold
costlier than the price of a bottle of Hornlike, a fact on
account of which the wi nning of the prize wll be of
overriding consideration than the product in question". The
Conmi ssion held, "On these postulates it is not difficult to
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say that the trade practice is no better than a lottery and
that the buyer who does not get any prize, does lose it as
against the one who wins it although both take to the sane
transaction. So the trade practice that is nmeant to wean
away the consuner from Bournvita by this allurement is
obviously an instrunent of facing conpetition in the market
by wunfair nmeans and, therefore, prejudicial to public
interest. Both the issues are decided accordingly against
the respondent™”.

Section 36A defines unfair trade practice. So far as is
rel evant, it reads:

"In this Part, unless the context

otherwi se requires, " unfair trade

practice’ neans a trade practice

whi ch, for the purpose of pronoting

the sale, use or supply of any

goods or for the provision of any

servi.ces, adopts -one or nore of the

following practices and  thereby

causes | oss or injury to. the

consuners of such goods or
services, whether by elimnating or
restricting conpetition or
ot herw se, nanely: -

XXXX XXXX XXXX
(3) Pernmts -

(a)the offering of gifts, prizes or

other items wth the intention of

not providing themas offered or

creating the i-mpr essi on t hat

sonething is being given-or offered

free of charge when it is fully or

partly covered by t he anount

charged in the transaction as a

whol e.

(b) the conduct of any contest,

lottery, game of chance or (skill,

for the pur pose of pronoti ng,

directly or indirectly, the sale,

use or supply of any product or. any

busi ness interest."

For holding a trade practice to be an unfair trade practice,
therefore, it nmust be found that it causes | oss or injury to
the consuner. |Insofar as prizes are concerned, there has to
be the intention of not providing them as offered or
creating the inpression that they are being given or are
being offered free of charge when in fact they are fully or
partly covered by the anpbunt charged in the transaction as a
whol e. The conduct of a lottery for the purpose of pronoting
the sale, wuse or supply of a product is an wunfair trade
practice. It is difficult to see clear, sustainable findings
on these aspects in the judgnent under appeal

There is no material that indicates that there was a
draw of lots or that a price was charged for participation
in the draw. The fact that some bottles of Horlicks
contained a slip of paper which entitled the buyer to a
prize is not a lottery in the ordinary sense of the word.

For the purposes of finding that the offering of prizes
under the said scheme was with the intention of creating the
i npression that something was being given free of charge
when it was fully or partly. covered by the anpbunt charged
for the Horlicks, the Commssion resorted to speculation
about a price increase in the cost of Horlicks sonme tine
prior to the said schenme. We find fromthe notice of enquiry
given to the appellants and the application of the Director
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General annexed thereto that it was nowhere indicated to the
appel lants that it was the case of the Director Ceneral that
the particular price increase that the commission relied
upon was intended by the appellants to offset the cost of
prizes under the said schene. Had this been indicated in the
notice of enquiry the appel lants would have had an
opportunity to deal with it. It was wunfair in the
circunstances to urge that the particular price increase was
attributable to the cost of prizes under the said schene and
the Conmission ought not to have so held. The appellants
averred in their reply to the notice of enquiry that the
consumer was not required to make any paynent towards the
prizes and there is no proof on the record to the country.
It was the Director General who nade this allegation and it
was for him to establish it. Since he did not, the
al l egation ought to have been rejected. The Comm ssion
shoul d have noted wi th advantage the expenditure incurred by
the appellants in _the year - 1984- 85 and 1985-86 on
advertisenents and marketing of Horlicks, nanely, Rs.
2,33,33,637 and Rs. 2, 96, 69, 208 respectively, and contrasted
it with the expenditure onthe prizes under the said schene,
nam ey, Rs. 52,250/-. that ~would have indicated fairly
clearly that the appellants were right in stating that no
part of the conparatively insignificant expenditure on the
prizes had been recouped fromthe consuners of Horlicks.

Lastly, it is difficult to hold that a consunmer who
bought a bottle of Horlicks that not entiled himto a prize
suffered a | oss.

In the result, the appeal is allowed and the order
under appeal is set aside. There shall be  no order as to
costs.




