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ACT:

Crimnal trial-Amendment” in procedure during pendency of
trial-1f retrospective-Code of Crimnal Procedure (V of
1898), S. 342 A-Crimnal Procedure Code (Anmendnent) Act (26
of 1955),s. 116.

HEADNOTE:

A conplaint was filed against the appellant on  January
13,1953, and the Special Mgistrate trying himcomenced the
recordi ng of evidence on July 4, 955. During the trial the
Crimnal Procedure Code (Anendment) Act (26 of 955)  came
into force on January 2, 1956, which introduced s. 342 A in
the Code of Crimnal Procedure. The appellant ‘made an
application to the Magistrate claimng the right to appear
as a witness on his own behal f under s. 342 A in-disproof of
the charges nade against him The Magistrate rejected the
application on the ground that S. 342 A could not be applied
to pending proceedings which would be according to - the
procedure |aid down in the unanmended Code:

Hel d, that on a plain construction of s. ii6 of the anmending
Act which provided for procedure to be followed in pending
cases S. 342 A was clearly applicable in such cases. Under
the general law also a change in procedure oper at es
retrospectively.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION: Crimnal Appeal No. 178 of
1957.

117

920

Appeal by special |eave fromthe order dated May 28, 1956,
of the former Nagpur High Court in Criminal Revision No. 150
of 1956 arising out of the order dated February 2, 1956, of
Shri K. L. Pandey, Special Magistrate at Nagpur in Crimna
Case No. | of 1955.

R. Pat nai k, for the appellant.

S. N. Bindra and R H Dhebar, for the respondent.

1958. May 22. The Judgnment of the Court was delivered by
KAPUR J.-This is an appeal against the judgment and order of
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the H gh Court of Nagpur confirmng the decision of the
Special Magistrate disallowing the application of t he
appel l ant to give evidence as a witness under s. 342A of the
Crim nal Procedure Code.

The Advocat e- General of Madhya Pradesh, on January 13, 1953,
filed a conplaint against the appellant and three others
under s. 282 of the Indian Conpanies Act and ss. 465 and
477A of the Indian Penal Code. The proceedi ngs comenced in
1954 before a Magistrate but on May 18, 1955, they were
transferred to a Special Mgistrate who comrenced the
recordi ng of evidence on July 4, 1955. On August 12, 1955,
the Crimnal Procedure Code (Anendnment) Act (26 of 1955)
received the assent of the President and cane into force on

January 2, 1956. In this judgnent it will be referred to as
the Amending Act and the Code of Crimnal Procedure as the
Code. On January 14, 1956, the appellant made an

application to the Magistrate claimng the right to appear
as a wi.tness on his own behalf under s. 342A of the anended
Code "in~  disproof of the charges made against him ". His
applicati'on” was - dismssed and so was his revision to the
Hi gh Court of Nagpur which hel d:

" Wiile it nust be conceded that the wording of clause (c)
as al so the other clauses of section 116 of the anendi ng Act
coul d have been put in sinpler and nore direct |anguage, its
i ngenuous circum ocution cannot be allowed to cloak. its
true neaning or to permt the construction which the
applicant seeks to

921
put upon it. The | anguage used doe,-, not justify hold ing
that when the statute says " this Act it neans only " sone

of the provisions of this Act Thus the H gh Court was of the
opinion that the proceedi ngs pending before the  Specia
Magi strate woul d be according to the procedure laid down in
the wunanended Code and the appellant could not therefore
appear as a wi tness under s. 342A of the amended Code.
According to the provisions of the unamedded Code an accused
person could not appear as a witness in his defence although
for the purpose of enabling himto explain circunstances
appearing in the evidence against himthe Court ~ could put
such questions as it considered necessary. Section 118 of
the Evidence Act deals with persons who are conpetent to
testify as witnesses but in view of s. 342 of the unanended
Code no accused person coul d appear as a w tness and there-
fore s. 118 was inapplicable to such persons. Article 20(3)
of the Constitution provides that no person accused of an
of fence shall be compelled to be a w tness against  hinsel f
and s. 342A was inserted into the Code by s. 61 of the
amending Act. It provides:-

S.342A " Any person accused of an offence before a
Crimnal Court shall be a conpetent witness for the defence
and nmay give evidence on oath in disproof of the  charges
made agai nst himor any person charged together with him at
the sanme tri al

Provi ded t hat

(a) he shall not be called as a witness except on

his own request in witing; or

(b) his failure to give evidence shall not be nmade

the subject of any comment by any of the parties or the
Court to give rise to any presunption against himself or
any person charged together with himat the sane trial."
Thus the | aw was anended and the accused person has becone a
conpetent witness for the defence but he cannot be conpell ed
to be a witness and cannot be called as a witness except at
his own request in witing and his failure to give evidence
cannot be
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nade the subject matter of conment by the parties or the
Court.

The question that arises for decision is whether to a
pendi ng prosecution the provisions of the amended Code have
become applicable. There is no controversy on the genera
principles applicable to the case. No person has a vested
right in any course of procedure. He has only the right of
prosecution or defence in the manner prescribed for the tine
being by or for the Court in which the case is pending and
if by an Act of Parlianment the node of procedure is altered
he has no other right than to proceed according to the
altered node. See Maxwell on Interpretation of Statutes on
p. 225; The Colonial Sugar Refining Co. Ltd. v. Irving (1).
In other words a change in the |law of procedure operates
retrospectively and unlike the law relating to vested right
is not only prospective.

The anending Act contains provisions in regard to the
procedure to be applied to pending cases in s. 116 which is
as follows:-

S. 116 " Notwi thstanding that all or any of the provisions

of this Act have conme into force in any State-

(a)the provisions of section 14 or section 30 or section
145 or section 146 of the principal Act as amended by this
Act shall not apply to or affect, any trial or other
proceeding which, on the date of such comrencenent, is
pendi ng before any Magi strate and every such-trial or other
proceedi ng shall be continued and di sposed of ‘as if this Act
had not been passed

(b)the provisions of section 406 or section 408 or section
409 of the principal Act as anmended by this Act shall not
apply to, or affect, any appeal which, on the date of such
conmencenent, is pending before the District Mgistrate or
any Magistrate of the First class enpowered by the  State
CGovernment to hear such appeal, and every such appeal shall,
notwi thstanding the repeal of the first proviso to  section
406 or of section 407 of the principal Act, be heard and
di sposed of as if this Act had not been passed,;

(i)(1905) A.C. 369, "372.
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(c)the provisions of clause (w) of section 4 or - section
207A or section 251A or section 260 of the principal Act  as
anended by this Act shall not apply to, or affect, any
inquiry or trial before a Magistrate in which the Magistrate
has begun to record evidence prior to the date of such
conmencenment and which is pending on that date, and every
such inquiry or trial shall be continued and di sposed of as
if this Act had not been passed,;

(d)the provisions of Chapter XXII1 of the principal Act as
amended by this Act shall not apply to, or affect, any tria
before a Court of Sessions either by jury or with the aid of
assessors in which the Court of Sessions has begun to record
evidence prior to the date of such commencenent and which is
pending on that date, and every such trial shall - be
continued and disposed of as if this Act had not been
passed; but save as aforesaid, the provisions of this Act
and the anendnents nmade thereby shall apply to all pro-
ceedings instituted after the conmencenent of this Act and
also to all proceedings pending in any Crimnal Court on the
dat e of such conmencenent.”

It was contended on behalf of the respondent that the
following words in clause (c) of s. 116 of the anending Act
" and every such enquiry or trial shall be continued and
di sposed of as if this Act had not been passed " nmean that
no provision of the Act would be applicable to pending
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trials and particular stress was laid on the words " as if
this Act had not been passed". | f t hat is t he
interpretation to be put then it would be in conflict wth
the last portion of the sectioni. e. " Save as aforesaid
the provisions of this Act and the anendnents made thereby
shal | apply to all proceedings instituted after the

commencenent of this Act and also to all proceedi ngs pending
in any Crimnal Court on the date of such conmencenent." The
| anguage wused in this portion of the section in regard to
the proceedings which are instituted after the conmrencenent
of the amended Code is identical with that dealing wth

-proceedi ngs pending in a Crimnal Court on the date of its

conmencenent . Therefore if this Act applies to al
proceedi ngs whi ch commenced
924

after the Act cane into force they would equally apply to
pr oceedi ngs which' had™ already commenced except t hose
provi si.ons whi ch have been expressly excluded. |f the whole
section i's construed in the nanner contended for by the
respondent ~then there will be a conflict between the words
used in the various clauses and words- used in the main s.
116 and it is one of the principles of interpretation that
the words shoul d be construed in such a manner as to avoid a
conflict. Thus construed the words of cl. (c) and the words
of the rest of the s. 116 would nean this that the pro-
visions of ss. 4 (w, 207A, 251A or 260 of the Code as
amended shall not apply or affect any enquiry or tria

before a Magistrate where the recording of evidence has
started prior to the date of ~ the comencenment of the
amendi ng Act and every such enquiry should be continued and
di sposed of as if these sections had not been enacted.
Except as to this and except as to the provisions nentioned
in sub-cls. (a), (b) and (d) the other provisions of the
amended Code woul d be applicable to such proceedi ngs | which
is also in accordance with the general principles applicable
to amendnents in procedural | aw.

By s. 34 of the anending Act, (s. 251 of the Code was
substituted by two sections i. e. 251 and 251A. Section 251
| ays down the procedure in warrant cases. |t provides:-

S. 251 " In the trial of warrant cases by Magi

strates,the Magistrate shall, -

(a) in any case instituted on a police report,

follow the procedure specified in section 215A; and (b) in
any other case, follow the procedure specified in the other
provi sions of this Chapter."

Sub-clause (a) deals wth cases instituted on a police
report and sub-cl. (b) with other cases. To the former s.
251A is applicable and to other cases procedure specified in
ot her provisions in Chapter 21 is nmde applicable. Section
342A is in Chapter 24 and there is nothing in the ~anending
Act or the anended Code whi ch makes the provision of s. 342A
i napplicable to crinminal proceeding-, which are pending
before a Magistrate and in which the recording of evidence
has comenced
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In our opinion on the plain construction of the words used
in s. 116 of the anending Act, s. 342A available to the
appel | ant . The High Court, it appears, was msled into
construing the words in clause (c) of s. 116 i. e. "as |if
this Act had not been passed'. The High Court was therefore
in error and the appellant is entitled, in our view, as a
conpetent witness for the defence to testify in disproof of
the charges nmde against himor any other person charged
together with himat the same tri al

We woul d, therefore., allow this appeal, set aside the order
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of the courts below and hold that the application nade by
the appellant to appear as a witness was well-founded and
shoul d have been al |l owed.

Appeal al | owed.




