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The claimant in a notor accident claimcase is the appellant before us.
The appellant was 'driving a Fiat~ car t hrough National H ghway No. 8 on
7th February, 1976, on his way to Surat from Ahmedabad and when the car
reached near Ankl eshwar, a truck bearing registration no. GIC 4735 canme from
the opposite side at excessive speed and the car driven by the appellant hit the
right side of the said truck and collided with the rear right-side wheels of the
truck. The truck, which was | oaded with goods, toppled over to its right side and
cane to a halt at a distance of about 20 feet. As a result, the appellant, his
wi fe and anot her friend, who were occupants of the car, sustained injuries. They
preferred claimpetitions before the Modtor Accidents Clains Tribunal. The three
claimpetitions were tried jointly and the clains preferred were allowed. 1In this
appeal, we are only concerned with the claimpetition preferred by the appellant.
The appel l ant had cl ained a total conpensation of Rs. 9,98,6500 and the entire
claimwas all owed. Against that award, the respondent |nsurance Conpany fil ed
an appeal before the H gh Court of Cujarat at Ahnmedabad and in the appeal, it
was held that the appellant was entitled to get conpensation  to the extent of
Rs. 4,72,600. However, the H gh Court held that there was contributory
negl i gence on the part of the appellant to the extent of 30% and proportionate
deduction was made fromthe total conpensation. Aggrieved by the sane, the
present appeal is filed.

We heard M. Sunil Dogra, |earned Counsel on behalf of the appellant and
M. K. L. Nandwani, |earned Counsel on behalf of the respondents.

As regards the anpbunt of conpensation due to the appellant, the H gh
Court held that the Tribunal had seriously erred in fixing the total conpensation
The Hi gh court held that the award of Rs. 2,36,099 towards the actual |oss of
i ncome and another sum of Rs. 4,71,510 towards the |oss of future incone and
Rs. 2,32,381 towards | oss of expectancy of profit were on the higher side and
that the appellant was entitled to Rs. 20,500 for actual anpbunt of |oss of incone
and another Rs. 3,93,600 towards |oss of future income. The |earned Counse
for the appellant strenuously urged before us that the cal cul ati on made by the
Hi gh Court is incorrect and the conpensati on anbunt shoul d not have been
reduced by the Inpugned Judgnent whereas the | earned Counsel appearing on
behal f of the |Insurance Conpany supported the Judgnment and contended that
the award of a sumof Rs. 3,93,600 towards the |oss of future income is not
actually due to the appellant as there was only a partial disability suffered by him
and the appellant has been continuing with his business and there was no | oss of
future earning on this account.
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The Hi gh Court el aborately considered the matter and noticed that the
appel | ant was under treatnent for a period of 5 nonths and thereafter he started
attendi ng his business and had al so gone abroad for business purposes. The
appel | ant was doi ng the busi ness of a comni ssion agent. The Tribunal had
earlier held that there was a | oss of income for a period of 34 nonths and the
nonthly income was fixed at Rs. 9000 p.m The High Court on the basis of
average post-accident nonthly inconme, fixed the income at Rs. 4,100 p.m and
held that the appellant was entitled to Rs. 20,500 as actual |oss of earning for a
peri od of 5 nonths.

As regards the future | oss of incone, the Tribunal had nade an award of
Rs. 4,71, 520, whereas '‘the High Court fixed the future loss at Rs. 3,93, 600.
The Hi gh Court has given wvalid reasons for reduction of the ampunt. The
Hi gh Court hel d t hat the nmonthly incone of the appellant woul d have been
Rs. 4,100 p.m and by applying the multiplier of 8 years, the claimshould be
Rs. 3, 93,600 towards the future 1oss of income. We do not think that the multiplier
adopted by the Hgh Court is wong or the anbunt of conpensation granted for
the future | oss of inconme is inadequate. W also do not think that the H gh Court
erred in fixing the quantum of conpensation

The next question that arises for consideration is whether the H gh Court
was justified in holding that there was contributory negligence on the part of the
appel | ant . The Tri‘bunal” found that the acci dent happened due to the negligence
of the truck driver but the H gh Court, by the inmpugned Judgnent held that the
appel l ant was al so partly negligent and thus, there was contributory negligence
on his part and the total conpensation payable to the appellant was reduced.

The High Court found that there was contributory negligence on the part of
the appellant for two reasons.” Firstly, the appellant who was driving the car did
not sl ow down his vehicle when he saw that the truck conm ng at a hi gh speed
fromthe opposite direction was trying to overtake another car ahead of the truck
and, secondly, the H gh Court found that there was a  three feet width of the road
on the left side of the car of the appellant and on seeing the onconing truck, the
appel I ant coul d have swerved his vehicle to the left side.

We do not think that these two reasons given by the H gh Court fully justify

the accepted principles of contributory negligence. The question of contributory
negl i gence ari ses when there has been sone act or omi ssion on the claimnt’s
part, which has materially contributed to the damage caused, ‘and is of such a

nature that it may properly be described as 'negligence.’” ~Negligence ordinarily
means breach of a |egal duty to care, but when used in the expression
"“contributory negligence" it does not nean breach of any duty. It only neans the

failure by a person to use reasonable care for the safety of either hinself or his
property, so that he becones blameworthy in part as an "author of his own
wrong. "

Subj ect to non-requirenent of the existence of duty, the question of
contributory negligence is to be decided on the sanme principle on which the
guestion of defendant’s negligence is decided. The standard of reasonable nan
is as relevant in the case of plaintiff’s contributory negligence as in the case of
def endant’ s negligence. But the degree of want of care which will constitute
contributory negligence, varies with the circunstances and the factual situation of
the case. The foll owi ng observation of the Hi gh Court of Australia in Astley Vs.
Austrust Ltd. (1999) 73 ALJR 403 is worthy of quoting:

"A finding of contributory negligence turns on a factual investigation
whet her the plaintiff contributed to his or her own loss by failing to
take reasonabl e care of his or her person or property. Wat is
reasonabl e care depends on the circunstances of the case. In

nmany cases, it may be proper for a plaintiff to rely on the defendant
to performits duty. But there is no absolute rule. The duties and
responsibilities of the defendant are a variable factor in deternining
whet her contributory negligence exists and, if so, to what degree.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

3

In sone cases, the nature of the duty owed may excul pate the

plaintiff froma claimof contributory negligence; in other cases, the
nature of the duty may reduce the plaintiff’'s share of responsibility
for the damage suffered; and in yet other cases the nature of the

duty may not prevent a finding that the plaintiff failed to take
reasonabl e care for the safety of his or her person or property.
Contributory negligence focuses on the conduct of the plaintiff. The
duty owed by the defendant, although relevant, is one only of many
factors that nust be weighed in determ ning whether the plaintiff

has so conducted itself that it failed to take reasonable care for the
safety of its person or property."

It has been accepted as a valid principle by various judicial authorities that
where, by his negligence, if one party places another in a situation of danger
whi ch conpel s that other to act quickly in order to extricate hinself, it does not
amount to contributory negligence if that other acts in a way, which, with the
benefit of hindsight, is shown not to have been the best way out of the difficulty.
In Swadling Vs. Cooper [1931] A'C. .1 at page 9, Lord Hail sham sai d:

"Mere failure to avoid the collision by taking sone extraordinary
precaution does not in itself constitute negligence: the plaintiff has
no right to conplain if in the agony of the collision the defendant
fails to take sone step which m ght have prevented a collision

unl ess that step is one which a reasonably careful man would fairly

be expected to take in the circunstances."

It is inmportant to note that the respondents did not contend before the

Tri bunal that there was contributory negligence on the part of the appellant, the
driver of the car. There was not even an allegation in the witten statenment filed
by the respondents that the car driver was negligent and the acci dent occurred

as result of partial negligence of the car driver. ‘During the trial of the case, there
was an attenpt on the part of the respondents to contend that the driver of the

car was trying to overtake a truck which was goi ng ahead of the car. The
appel | ant-car driver had al so pl eaded that the truck driven by the second
respondent was trying to overtake another car, which was goi ng ahead of the

truck. But these circunstances are not proved by satisfactory evidence. One
expert had al so given evidence in this case but he had not seen the accident

spot. His opinion was based on the observation of the damaged parts of the two
vehicles. The total width of the tarred portion of the road was 22 feet and there
were mud shoul ders on either side having a wdth of three feet. It is proved by
sati sfactory evidence that the offending truck had cone to the central portion of
the road and there was only a three feet width of the road on the left side of the
car driven by the appellant. In this factual situation, the H gh Court was not
justified in holding that there was contributory negligence on the part of the
appellant. It would, if at all, only prove that the appellant' had not shown

ext raordi nary precaution. The truck driven by the second respondent al nost

cane to the center of the road and the appell ant nust have been put in a

dilemma and in the agony of that nonent, the appellant’s failure to swerve to the
extreme |left of the road did not anount to negligence. Thus, there was no
contributory negligence on his part especially when the second respondent, the
truck driver had no case that the appell ant was negligent.

Therefore, we are of the viewthat the factual situation proved in this case
does not show that the appellant was contributorily negligent in causing the
accident. In the result, we allow the appeal partly and hold that the appellant is
entitled to get the full amount, nanely, Rs. 4,722,600, fixed by the H gh Court as
total conpensation payable to the appell ant. There will be no order as to costs.




