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PETI TI ONER
SUNDER DAS & ORS

Vs.

RESPONDENT:
GAJANANRAO & CRS

DATE OF JUDGVENT: 13/ 12/ 1996

BENCH
N. P. SINGH, S.B. MAIJMJDAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. B. Maj nudar. J.

This appeal on the grant of ~special |eave to appea
under Article 136 of = the Constitution of India is directed
agai nst the judgnent and order of a Division Bench of the
H gh Court of Madhya Pradesh in First Appeal No. 2 of
1979 whereby the Division Bench dismssed the First Appea
and confirmed wth nodification the decree passed by the
Trial Court against the appellants in Gvil Suit No.13A of
1978 in the Court of learned District Judge, Datia. The
facts leading to this appeal shortly stated are as under

The appellants are the original defendants agai'nst whom
respondent nos.1 to 3, original plaintiffs, filed
the aforesaid suit for a declaration that the  registered
Sal e Deed dated 30th May 1959 executed by their ~father
respondent no.4 in this appeal who was original defendant
no.6 in the suit, in favour of the present appellants is
void and inoperative at law and for restoration of the
possession of the suit house bearing Minicipal No 1153/1
situated in Rajgarh locality of Datia town in the State of
Madhya Pradesh. For the sake convenience we will refer to
the appellants as original contesting defendants and
respondents 1 to 3 as plaintiffs in the latter part of this
j udgrment. Respondent no.4, father of the plaintiffs was
joined as defendant no.6 in the suit. The case of the
plaintiffs is that their father original defendant “no.6 had
executed registered Sale Deed dated 50th May 1955 conveyi ng
the suit house to the contesting defendants for a sum of
Rs.1800/- and delivered possession of the said house to
them According to the plaintiffs the suit house was their
ancestral property in which they had 90 undi vi ded 3/4th
interest. That their father, defendant no.6, had no right to
transfer the suit house in favour of the contesting
def endants and consequently the said Sale Deed was not
bi ndi ng on them

The said suit was contested by the contesting
def endants on the ground that the house bel onged excl usively
to their vendor defendant no.6 and plaintiffs had no
interest therein. It was alternatively contended that even
assum ng that the suit house was an ancestral house wherein
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the plaintiffs, had undivided i nterest defendant no.6, their
vendor, had alienated the said house for famly necessity
and his transaction was binding on the plaintiffs. Defendant
no.6 father of the plaintiffs on the other hand supported
the plaintiffs.

Learned Trial Judge after recording the evidence came
to the conclusion that the suit house was an ancestra
property of the parties wherein the plaintiffs had 3/4th
undi vided interest while their father defendant no.6 had
1/4th interest and consequently the Sal e Deed dated 30th
May 1959 was voidable to the extent of 3/4 share of the
plaintiffs. Accordingly the learned Trial Judge directed
the plaintiffs to be placed in joint possession of the suit
house along with the contesting defendants 1 to 5. Being
aggrieved by the aforesaid judgrment and decree of the Tria
Judge the contesting defendants carried the natter in First
Appeal before the H gh Court. As stated earlier Division
Bench of the Hi gh Court was pleased to the same. However the
cross objections filed by the plaintiffs were allowed and
accordingly Trial Court’'s decree was nodified as under

"The suit of the plaintiffs for

possessi on is decreed t he

contesting defendants  to deliver

possession of the suit house to the

plaintiffs but the execution of the

decree in so far as it directs the

contesting defendants to deliver

possessi on of ‘the suit house to the

plaintiffs shall  remain stayed for

a period of six. nonths fromtoday

and, if before the expiry of the

period the contesting defendants

bring a suit for general partitions

then the stay should continue til

the di sposal of the suit _but if no

such suit is brought wthin~ the

period, the stay of execution of

the decree shall stand cancelled

on the expiry of the period of six

nonths and the plaintiffs shall be

entitled to obtain the possession

of the suit house.™

It is the aforesaid decree in favour of the plaintiffs
as confirmed with nodification by the Division Bench of the
Hi gh Court that is brought on the anvil of-scrutiny of this
Court in the present proceedings by the dissatisfied
contesting defendants.

At the outset it may be started that at the suggestion
of the Court the contesting parties were given tinme to
explore any possibility of settlenent. But we were inforned
that settlenent was not possible. However is view of the
fact that two of the plaintiffs are mnors at the tine when
their father executed the inpugned Sale Deed and as the
prices of the properties have naturally got escal ated over
years the Court suggested to |earned counsel for the
appel | ants, contesting defendants, that in case they succeed
in this appeal they may ex. gratia nake paynent of suitable
anmount to the respondent-plaintiffs to avoid any possible
heart burning to them W are happy to note that the
suggestion of the Court was accepted by the appellants,
contesting defendants. Appellant no.1 Sunder Das who was
present in the Court has filed a witten undertaking on
affidavit to the effect that having consulted Laxman son of
Tehal ram appellant no.2 in this appeal he was giving
undertaking to this Court that if the appeal filed on their
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behal f is allowed and the judgnent and decree are set aside
they shall pay ex gratia an ambunt of Rs.2,00,000/- to the
plaintiff respondents Gaj anan Rao, Ravindra Kumar and CGovi nd
Rao within three nmonths fromthe date of the delivery of the
judgrment. W were also informed by the | earned counsel for
the appellants that simlar affidavits will he filed by the
remai ni ng appellants wthin one week of the delivery of the
judgrment in case the appeal is ultimately allowed and the
suit of the plaintiffs is dism ssed. They undertake to make
paynment of Rs.2.00,000/- to the plaintiffs aforesaid ex
gratia with a viewto alleviate |likely heart burning of the
plaintiffs in such an eventuality. W appreciate the good
gesture nade by the appellants. It is now time for us to
deal with the nerits of the appeal

We have heard the  |earned counsel for the contesting
defendants as well as for the respondent plaintiffs in
support of their respective cases.

Learned counsel for the contesting defendants submtted
that both the courts bel ow had patently erred in |law as well
as on factsin taking the view that the suit for challenging
the inpugned Sale Deed was within llimtation. According to
the |l earned counsel the suit was barred by Article 109 of
the Limtation Act. On nmerits it was contended that the suit
house bel onged exclusively to the contesting defendants’
vendor original defendant no.6, father of the plaintiffs
and, therefore the plaintiffs had no right to challenge the
said Sale Deed. It was alternatively -contended that even
assum ng that the suit property was  ancestral property as
plaintiffs father defendant no 6 was the 'karta of the
joint Hndu famly the Sale Deed executed by him was
Perfectly legal and valid and binding on the plaintiffs
unless it was shown that the Sale Deed was vitiated on the
ground of it being executed or paying off a debt incurred by
their father fol an illegal or inmmoral purpose. That there
was no such case pleaded by the plaintiffs. It was next
contended that the said transaction was for |egal necessity
and for famly requirement as nmentioned in the Sale Deed
these recital were binding on defendant no.6. That 'there was
no cogent evidence led by the plaintiffs to rebut these
recitals in the Sale Deed. That both the courts bel ow were
patently in error when they took the view that the
transacti on was not binding on the plaintiffs.: That the suit
was purely a collusive suit got filed by defendant no.6
through his sons after eleven and a half vyears of the
transaction. That they stood by the transaction for
all these years, allowed the contesting defendants to spend
huge suns of nmoney for re-construction and rennovation of
the house and that suit was filed nerely to knock out nore
noney from the contesting defendants and to harass  them
Hence it was liable to be dism ssed even on nerits.

On the other hand |earned counsel Shri Khanduja for
the respondent-plaintiffs submitted that both the courts on
appreci ati on of evidence had come to a concurrent finding of
fact that there was no |l egal necessity for defendant no.6 to
execute the Sale Deed. That defendant no.6 was not shown to
have incurred any debts or was in such a stringent economc
condition that he was required to sell of the suit house to
the contesting defendants and, therefore on the evidence on
record the conclusion reached by both the court bel ow that
def endant no.6, father of the plaintiffs. could not legally
alienate the wundivided 3/4th interest of the plaintiffs in
the suit house, remained well justified and called for no
interference in this appeal

Having carefully consi dered the af oresai d riva
contentions we find that the judgnent and decree as passed
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by Trial Court and as confirmed wth nodification by the
Di vi sion bench of the H gh Court cannot be sust ai ned.
However before we proceed to consider the nmerits of the case
we may in the first instance deal with the question of
limtation for filing the present suit. Article 109 in the
Schedule to the Limtation Act. 1963 provides for a period
of limtation of twelve years for a H ndu governed by
M takshara law who files a suit to set aside his father’s
alienation of ancestral property and twelve years’ period
begins from the date when alienee takes possession of the
property. In the present case the contesting alienees took
possession of the suit property on 30th May 1959 when they
got registered Sale Deed in their favour. Counting 12 years
from30th May 1959 Ilinitation for filing the suit or
chall enging the said alienation would expire by 29th My
1971. The present suit was filed on 20th August 1970
Therefore it was clearly within limtation. However the said
suit underwent _rough weather It was originally filed in the
court of /Civil Judge Cass |Il, Datia on the basis that the
val uation for the purpose of jurisdiction of the court would
be Rs.1800/- the consideration amunt nentioned in the Sale
Deed. In the first instancethe said court took the view
that the suit was within its pecuniary jurisdiction. However
the Hgh Court took a contrary view and held that the
val uation of the suit should be equal to the narket val ue of
the property on the date of the suit  and hence ordered
return of the plaint for presentation to the proper court
and that is howthe suit was filed in the District Court on
26t h Novenber 1975 after wvaluing the suit at Rs.42,700/-.
The contention of ~learned counsel for ~“the contesting
defendants is that the limtation for file in the suit wll
have to be seen fromthe date of filling of the second suit
before the conpetent court and if 26th November 1975 bei ng
the date of filing of that suit is taken to be the date in
the light of which limtation questionis to be decided then
the period of limtation of 12 years fromthe date of the
Sal e Deed dated 30th May 1959 nust be treated 'to have
expired and the suit was, therefore, beyond tine. This
contention was rightly not accepted by both the courts bel ow
for the sinple reason that originally the suit was filed
within limtation, but it was filed before a court which was
found to be lacking in pecuniary jurisdiction and when it
was re-filed before a conpetent court the plaintiffs were
entitled to the benefit of Section 14 of the Limtation Act
enabling them to get exclusion of the tinme from20th August
1970 to 22nd November 1975 when the Hi gh Court took the view
that the suit should be returned for presentation to the
proper court. It is obvious that the plaintiffs were
prosecuting in good fath their suit before a court which
from defect of pecuniary jurisdiction, was wunable to
entertain it and if this period gets excluded the re-filed
suit on 26th Novenber 1975 would remain within linmtation
of 12 years from the date of the inpugned Sale Deed. The
plea of bar of limtation as raised by the |earned counse
for the contesting defendants, therefore stands rejected.

So far as the nerits of the case are concerned certain
salient facts which are well established on record deserve
to be noted. There is anple evidence on record to show that
the suit house was the ancestral house of the plaintiff and
def endant no.6. Evidence shows that originally the suit
house was occupied by plaintiffs’ grand-father Mukundrao who
had died 60 years prior to the filing of the suit. It is
al so revealed fromthe evidence that suit house was occupi ed
by plaintiffs’ father defendant no.6 and also by latter’s
uncle. They were staying together till defendant no.6 uncle
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died. Even the recital in the inpugned sale Deed to the
effect that the Sal e Deed was executed O account of famly
necessity indicated that the suit house was treated was
joint famly property wherein obviously the plaintiffs would
have interest. Both the courts bel ow have held that the suit
house was an ancestral property in the hands of plaintiffs’
father, defendant no.6. This finding is well sustained on
the record of the case and calls for no interference in this
appeal . We, therefore, reject the contention canvassed by
| earned counsel for the appellants that the suit house was
sel f-acquired property of defendant no.6.

Once it is held that the suit house was an ancestra
property in the hands of palintiffs’ father, defendant no.86,
the plaintiffs could naturally have right by birth in the
suit house. However the npot question is whether the
alienation of the suit house by the inpugned Sale Deed by
the plaintiffs’ father, defendant no.6 to the contesting
def endants was binding on the plaintiffs. So far as this
guestion /is concerned it Mist. be kept in view that
plaintiffs’ father was the 'karta’ of the joint Hi ndu
fam ly., The evidence shows that at the relevant time he was
working as Upper Division Cerk in the civil court at
Chhatarpur. H's nonthly income was Rs. 150/- in 1958-59 when
the sale Deed was ‘executed as seen fromhis deposition as
D.W1. He has clearly recited in the inpugned sale Deed in
favour of the contesting defendants that he was selling the
suit house for Rs.1800/- on account of famly necessity. He
revealed in his deposition before the court that he had a
famly of seven persons to be maintained out of his incone
of Rs.150/- per nonths as he had got his wfe three sons
nanely tile present plaintiffs and two young daughters It is
also revealed fromhis evidence that he was staying at
Chhat arpur as he was serving as Upper Division Cerk in the
Chhatarpur court. The suit house was situated at | village
Datia. According to defendant no.6 he occasionally came to
Datia to look after the house. No attenpt was made in his
evidence to get out of the clear recitals in the Sal e Deed
that he had entered into the transaction for famly
necessity. It is also pertinent to note that our of the
three plaintiffs plaintiffs no.1 was major —-at the tine of
the Sal e Deed. Me his conspi cuously remai ned absent from the
wi tness box and avoi ded i nconveni ent cross exam nati on which
is mght have faced, |In support of the plaintiffs only
plaintiff no.3 P.M1 CGovind Rao who was adnmittedly aged 8
years at the tine of the Sale Deed has been exani ned. He
naturally could not have any personal know edge about what
transpired in 1959 when his father who was serving in a
Cvil Court as Upper Division Clark thought it/ fit to sel
the ancestral house in village Datia to the defendants and
whet her the recital nmade by him in the Sale Deed that the
transaction was being executed for fanmly necessity was
right of not. Nor defendant no.6 vendor father ‘of the
plaintiffs; had even whi spered about the necessity for
inserting the recital in the Sal e Deed that he was executing
the same for family necessity. It has to be kept in view
that defendant no.6 being the father of the plaintiffs and
"karta' of the joint Hndu fanmily was legally entitled to
alienate the suit house also the interest of the ninor
plaintiffs in the said house even for his won requirenents
unless it was shown that the transaction was tainted by any
imoral or illegal propose. That is not the plaintiffs. Nor
have they suggested that their father was addicted to any
i moral conduct. Their only case is that their father had no
right to alienate their undivided interest in the suit
house. W rmust keep in view the fact that defendant no.6
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father of the plaintiffs was a worldly person who was
presuned to know the ways of the world as he was attached to
the Cvil Court as Upper Division Cerk at the relevant
time. H s evidence shows that upto 1954 he had worked in the
Cvil Court as a Lower Division Cerk. Then he was pronoted
by the Hi gh Court to the post of Upper Division Clerk in the
year 1954 and he was transferred to Panna and from Panna he
was transferred to Chhatarpur. He al so deposed that he used
to visit Datia in connection with supervision of the suit
house. Therefore, defendant no.6, father of the plaintiffs
apart form being the ’'karta of the joint H ndu famly was
well versad in the ways of the world and was not a novice or
a layman. Wth his open eyes he disposed of the suit house
whi ch appeared to be alnmpbst a ruin for Rs.1800/-. It is easy
to visualize that when defendant no.6 the vendor, was
staying with his famly at Chhatarpur and when the ancestra
house at Datia Village was in a ruinous condition and which
woul d alnbst bea burden to themhe thought it fit in his
wi sdomto dispose it of for Rs.1800/- in favour of the
def endant's and nade an express recital in the Sal e Deed that
it was for famly necessity that he was disposing it of. As
a Hindu father and 'karta’ of the fanmily he had every right
to do so and in the process could have |legally disposed of
the interest of his mnor sons in the said property also for
the benefit of the famly and necessity of the famly. The
plaintiffs have not been able to | ead any cogent evidence to
rebut the clear recitals found in the Sale Deed to that
effect. W may usefully remind ourselves of what Milla’s
H ndu law 16th Edition by S T. Desai has to state in
connection with alienation by father’ at paragraph 256 of
the said volune. It reads as under "

" 256. Alienation by father- A

H ndu father as such has specia

powers of alienating coparcanary

property which no other coparcener

has. In the exercise of these

power s-

(1) he nmay nake a gift of

ancestral novable property to

t he ext ent nmenti oned i-n
paragraph 225. and even of
ancestral inmovable property

to the extent nentioned in
par agr aph 226.

(2) he my, sell or nor t gage
ancestral property, whet her
novabl e or i movabl e

including the interest of his
sons, grandsons and grandsons
therein, for the paynent of
his own debt, provided the
debt was an antecedent debt
and was not incurred f or
i Mmoral or illegal purposes
[ Par agraph 295].
Except as aforesaid, a father has
no greater power over coparcenary
property than any other nanager
(o), that is to say, he cannot

al i enate copar cenary property
except for |egal necessity or for
t he benefi t of t he famly

[ paragraph 242]. This section nust
be read with what 1is stated under
par agr aphs 213-215 ante".
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Shri  Khanduj a, | earned counsel appearing for the
respondent plaintiffs in this connection subnmitted that the
def endants as alienees should have properly enquired as to
why the transaction was being entered into by the father of
the minor plaintiffs in their favour. It is difficult to
appreciate this subm ssion. The evidence on record clearly
shows that contesting defendants before entering into the
suit transaction had taken all perm ssible processions and
made enquires in this connection. contesting defendants
witness no.1 Tehalramstated in this evidence that he was
i nfornmed by defendant no.6, that his uncle had expired. H's
debt has to be paid off. Mney | enders had al so to be paid.
That he tried to verify these facts. That he went to the
shop of Chetandes in the area. He al so enquired from grocer
Meghamal and out that ~defendant no.6 was in debts and,
therefore, he cane to the conclusion that defendant no.6 was
in need of noney ~and accordingly he had sold his house to
him  Shri Khanduj a | earned counsel appearing for the
plaintiffs submtted that defendant no.1 in his cross
exam nati'onhas stated that ~ defendant no.6 Hanumantrao had
no title to the propertyand in order to help himhe had
purchased the house fromhim It is difficult to appreciate
this contention. The evidence of defendant no.1 when read in
its correct perspective showed that he was informed by one
Ganpati that the property belonged to King and the King of
Datia had given it to the ancestor of the plaintiffs
Mukundrao to stay therein and accordingly -he thought that
def endant no. 6 would not be having title to the property. It
nmust be kept in view that plaintiffs’ ancestor Mkundrao had
di ed 60 years prior the suit. Therefore, even if originally
the property have belonged to the King it was being,
occupi ed by plaintiffs’ ancestor Mukundrao and his
descendants since generations as owners thereof and even by
doctrine of adverse possession they would have perfected
their title. It may also he kept in viewthat there was
nothing Gl the record to suggest. that the King of Datia
had ever attenpted to Put forward any claim of ownership
over the suit property. Even that apart it was not the case
of the plaintiffs thenselves that the suit property did not
belong to their father or their ancestors. On the contrary
their case is that the suit house did belong to their father
jointly with them Therefore it is too date in the day for
the learned counsel for the plaintiffs to submt that suit
house did not belong to the plaintiff and their father or
that at the time of the sale plaintiffs'~ father had or
right. title or interest in the suit house. In our viewthe
evidence on record clearly establishes that the defendants
made all permissible efforts to find out the | egal necessity
which pronpted defendant no.6 to enter into the  said
transaction in their favour. It is of <course true, as
contended by Shri Khanduja for the plaintiffs “that the
efforts made by the contesting defendants by relyiing upon
the evidence of Meghanal D.W2 who is said to have
sold grocery on credit to defendant no.6 at the relevant
time remai ned unsuccessful as there would have been also
occasion for defendant no.6 who was staying with his famly
at Chhatarpur to purchase at Datia grocery itens on a
continuous basis on credit fromw tness Meghamal . But even
| eavi ng asi de the evidence of w tness Meghamal which was not
accepted by courts below we find that the evidence of the
evidence, of the plaintiffs and defendant no.6 clearly
establishes that the suit house which was in a dil api dated
and ruinous condition at Datia was found to be a dead
burden to the famly and. therefore. for family necessity it
was di sposed of by defendant no.6, father of the plaintiffs
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in 1959. The said transaction, therefore, as the recitals in
the Sale Deed thenselves rightly showed, in the 1light of
surroundi ng circunstances was a transaction for the benefit
of the family. The said conclusion of ours gets further
fortified from the well established facts on record that
after purchasing the suit house the contesting defendants
re-constructed it to a substantial extent by spending an
amount of Rs.33,000/- as held by a Division Bench of the
H gh Court especially when the suit house

was purchased for an amount of Rs.1800/-. That shows that it
must  be in a totally dilapidated condition and the
def endants appear to have purchased only the site on

which they put a substantially new construction at a huge
cost of Rs. 33,000/ as conmpared to the original purchase
price of Rs. 1800/. They very fact that defendant no.6 who
was presumned to be well —acclimtised with the court
proceedi ngs as he-was an Upper-Division clerk in the in the
Cvil Court at Chhatarpur at the relevant time stood by the
transaction and the recitals in the sale Deed for el even and
a half years and the further fact that he sawto it that his
sons challenged the transaction after such a | ong period of
time when defendants in the meantime went on spendi ng huge
amounts on the property and ultimately canme forward in the
suit to support the plaintiffs, |eave no rood for doubt that
the suit was got filed by defendant no.6 only with a viewto
knock out nore noney fromthe contesting defendants and was
clearly a collusive suit. On an overall consideration of
evidence on record,  therefore, we find ourselves unable to
endorse the conslusions reeached by both the courts bel ow
that the suit transaction was not binding onthe plaintiffs.
The said finding is against the weight of evidence and
cannot be sustained. We, therefore, hold that the plaintiffs
had made out no case for getting any relief fromthe court
in the present proceedings and their suit was, therefore,
liable to be dismssed. Accordingly this appeal succeeds and
is allowed. The judgnent and decree passed by the Tria

Court and as confirned wi th nodification by the Hi'gh Court

are quashed and set aside. Plaintiffs’ suit wll /stand
di sm ssed. However in the facts and circunmstances of the
case there will be no order as to costs all throughout.

Before parting wth the present proceedi ngs, however,
we may nmention that, as noted earlier, appellant no.1 on his
own behalf and on behalf of appellant no.2 has given a
witten undertaking to this Court to pay ex gratia
Rs.2,00,000/- to the plaintiff respondents. W also permt
the remaining contesting defendants to file simlar witten
undertaking will stand accepted and accordingly while
allowi ng the appeal of the contesting defendants, we direct
the appellant-defendants to ex gratia pay sum of Rs.
2,00,000/- to the respondent - plaintiffs wthin /'three
nonths from today. The said anbunt be deposited by the
appel lants in the Trial Court wthin that tine. The
deposited amount of Rs.. 2,00,000/- will be permitted to be
withdrawn by the plaintiffs fromthe Trial Court on due
identification. Oders accordingly.




