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ACT:

Andhr a Pradesh Schedul ed Ar eas Land Tr ansf er
Regul ation, 1959 (Regulation |I of 1959) made by the Governor
under para 5(2) of /Fifth Schedule tothe Constitution of
I ndi a- Sec. 3(1)-As substituted by Andhra Pradesh Schedul ed
Areas Land Transfer (Amendnent) Regulation, 1970 (Regul ation
| of 1970)-Interpretation of-Sec. ~3(1) in so far as it
prohibits transfer of i nmovabl e property situated in
schedul ed areas by a 'non-tribal’ to another 'non-tribal’ -
Wet her constitutionally invalid being violative of Article
19(1)(f) as it obtained at the relevant time till its repea
by the Constitution (Forty-fourth -~ Armendnent) in 1979-Held
Constitutionally valid.

Constitution of India-Fifth Schedul e-Paragraph 5(2)(a)-
Expressi on "Land"-Scope of-Wether used in narrow sense-
Hel d- Expression | and i s conprehensive-Wde enough to include
structures raised thereon.

HEADNOTE:

Section 3(1) of the Andhra Pradesh Schedul ed Areas Land
Transfer Regulation 1959 (Regulation | of-1959) prohibited
transfer of imovable properties situated in the schedul ed
areas from a nenber of scheduled tribe to non-tribals
wi t hout previous sanction of the State Governnment. In order
to facilitate effective enforcenent of the said 1959
regul ations, the Andhra Pradesh Schedul ed Areas/ Land
Transfer (Amendnent) Regul ation, 1970 was i ntroduced.
Regul ation 1970 inter alia brought the follow ng changes
nanely (i) transfers of land in schedul ed areas in favour of
"non-tribals’ were wholly prohibited in future and (ii) non-
tribals holding |ands in the schedul ed areas were prohibited
fromtransferring their lands in favour of persons other
than tribals. The appellants who owned lands in the
schedul ed areas having acquired themfromtribals and ' non-
tribals’ were affected by this anmendi ng Regul ati on of 1970.
They filed wit petitions in the H gh Court challenging this
regul ati on being unconstitutional. The H gh Court dism ssed
the wit petitions. Hence these appeals by Certificate under
Article 133(1)(a) of the Constitution. The nain contention
of the appellants was that the inmpugned provisions were
unconstitutional as being violative of Article 19(1)(f) of
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the Constitution as it obtained at the

444

material time till it was repealed by the Constitution
(Forty-fourth) Anendnent in 1979 because they inposed
unreasonable restrictions on the non-tribal holders of
properties in the scheduled areas. Dismssing the appeals
and while tracing a short history of the legislation, this
Court,

N

HELD: originally all the lands in these tracts were
owned by the "tribals’. Wth the advent of the 'non-tribals’
inthe late 19th Century and early 20th Century, the | ands
changed hands from’'tribals’ to '"non-tribals’. This change
of ownership was a result of exploitation raising: (1) In
the context of noney Ilending operations and (2) in the
cont ext of dubi ous and unconsci onabl e dealings in the course
of trade. The 'non-tribals’ had so often circunvented the
| egi sl ation enacted in order to protect the 'tribals’ by
recourse to benam transactions and by recourse to dubious
devi ces. The poor ignorant, illiterate, and unsophisticated
tribals had succunmbed to the wiles of the economcally
stronger and unscrupul ous 'non-tribals’. A legislation which
in essence and substance ains at restoration to the
"tribals’ of the lands which originally belonged to the
"tribals’ but which passed into the hands of 'non-tribals’

in t he af oresai d backgr ound certainly cannot be
characterised as unreasonable. [455G H, 456A-C]
No unreasonabl eness is involved in making the

prohi bition against « transfer to’ non-tribals’ applicable to
both the ’tribal’ as also to the 'non-tribal’ owner in the
schedul ed area. As a matter of fact it ~would have been
unreasonable to do otherwise. In the absence of protection

the economically stronger 'non-tribals’ would in course of
time devour all the available Lands and w pe out the very
identity of the tribals who cannot survive in the absence of
the only source of livelihood they presently have. [457C- D

The submi ssi on t hat t he prohi bition agai nst
transferring the properties to. 'non-tribals’ ‘being in
absolute terns, a non-tribal’ cannot even raise a l'oan on

his properties even in the event of the 'non-tribal’ being
under economic conpulsion to do so cannot be acceded to as
it overlooks the anendnent introduced by Sec. 3A(1l) inserted
by Regul ation 1 of 1971. [458A-B]

Tribes of India The Struggle for Survival ~(1982-83
edition) by Christoph von Furer-Hai nendorf; The Continent of
Crce, [1965] by Nirad C. Chaudhari; Manchegowda and Ors. v.
State of Karnataka, [1984] 3 SCC p. 301 and Lingappa
Rochanna Appel war v. State of Maharashtra. [1985] 1 SCC 479,
referred to
445

The argunment that the expression 'land has been used
inits restricted sense in paragraph 5(2)(a) of Schedule V
to the Constitution of India and therefore the inpugned
provisions prohibiting the transfer of Ilands along wth
structures thereon by enploying the expression 'imovable
property’ is not in accordance with law is devoid of nerit
for two reasons: firstly, there is no reason to believe that
‘land’ has not been enployed in its legal sense. The
expression 'land’ inits legal sense is a conprehensive
expression which is wide enough to include structures, if
any, raised thereon and secondly to interpret the expression
"land’ in its narrow sense is to render the benevol ent
provisions inpotent and ineffective. In that event the
prohibition can be easily circunvented by just raising a
farm house or a structure on the Iland. The inpugned
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provi sions were i nserted by the Anending Regul ati on
precisely to plug such |oopholes and neke the lawreally
effective. [.158C- D; 459D E]

The Dictionary of English Law, [19591 Edition Vol. 2 p.
1053 by Earl Jowitt; Whrds and Phrases Judicially Defined,
By Roland Burrows-Vol.IIll 1944 Edition p. 206 and The Law
Lexi con, By p. Rananatha Aiyar-Reprint Edition 1987-p. 700,
referred to.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: G vil Appeal Nos. 2299-
2300 of 1972.

Fromthe Judgnment and order dated the 24.9.1971 of the
Andhra Pradesh High Court —in Wit Petition Nos. 806 & 3161
of 1970.

L. N. “Si nha and S.” Madhusudan Rao for the Appellants.

T.S. 'Kri shnamurthi lyer, K Ram Kunar and K. Ram Mhan
for the Respondents.

Subodh Markandaya and Ms. C Mrkandaya for the
i nterveners.

The Judgrment of the Court was delivered by

THAKKAR, J. A challenge to the validity of a provision’
inso far as it prohibits the transfer of any inmovable
property situated in the schedul ed areas of Andhra Pradesh
by a ’'non-tribal’ in favour of another 'non-tribal’ having
been repelled by the H gh Court upon
1. Section 3(1) of the Andhra Pradesh Schedul ed. Areas Land

Transfer Regulation, 1959 as inserted by Regulation | of
1970. (Reproduced at page 6-Footnote 3).
446

testing on the touchstone of constitutionality, the present
appeal s have been preferred by sone of the unsuccessfu
original Wit Petitioners. Sone others have intervened upon
their application for |eave to intervene having been granted
by this Court.

The appellants and the interveners have by and |arge
reiterated 13 the same contentions before this Court in
support of their plea that the inpugned  provision is
unconstitutional as being violative of Art. 19(1)(f) of the
Constitution of India as it obtained at the material tinme

till its repeal by the 44th Anendnent in 19793.
A short history of the legislation may be briefly
traced to the extent considered necessary. |Inthe Andhra

Area there exi sted before the inauguration of t he
Constitution, certain laws including the Agency Tracts
Interest and Land Transfer Act, 1917 which inter alia
prohi bited transfer of land in the Agency Tract areas except
in favour of nmenbers of hill tribes conferring upon the
persons belonging to the Schedul ed Tri bes certain benefits.
After the Constitution of India came into force, Art. 244 of
the Constitution and the Fifth Schedul e were nmade applicabl e
to the admnistration of the schedul ed areas. Para 6 of the
Fifth Schedul e enpowered the President to notify the
Schedul ed areas in consultation wth the Governor of the
State. The scheduled areas in Andhra region of this State
were notified by the President through the Schedul ed Area
(Part "A States) order, 1950. Para 5(2) of the Fifth
Schedul e enpowered the Governor of the State to make
Regul ations for the peace and good Governnent of the
Schedul e Areas. Accordingly, the Governor made the A P.
Schedul ed Areas Land Transfer Regul ation, 1959, (Regul ation
| of 1959). This Regulation came into force with effect from
4.3.1959. Section 3(1) of this Regulation prohibited
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transfer of inmmovable properties situated in the schedul ed
areas from a nenmber of scheduled tribes to non tribals
wi t hout previous sanction of the State Governnent or subject
to rules made in this behalf, with the previous consent in
witing of the Agent or of any prescribed officer. Simlar
| aws designed to protect the tribals fromexploitation were
in operation in the Telengana area of the then State of
Hyderabad. In exercise of powers under paragraph 5(2)(a) of
Fifth Schedule of the Constitution the Governor enacted the
Andhra Pradesh Schedul ed Area Laws (Extension and Amendnent)
Regul ati ons, 1963 whereby certain rules and regulations
whi ch already existed, and were in operation in the Andhra
area of the State were

2. By a Certificate under Art. 133( 1)(a) of the
Constitution of India.

3. Wth effect from June 20. 1979.

447

extended to all parts of the State. The result was that the
Andhra Pradesh Schedul ed Areas’ Land Transfer Regul ations
cane to 'be extended to the  Telengana area of the State as
wel | .

Under the 1959 Regul ation, any transfer of inmovable
property situated in‘the Agency Tracts, by a nenber of a
Schedul ed Tribe was declared null and void unless, made in
favour of any other nmenber of a Scheduled Tribe or a
regi stered cooperative society conposed solely of menbers of
the Schedul ed Tribes or with the.previous consent in witing
of the Agent. The said Regulation further ‘enpowered the
Agent to decree ‘an ej ectment ~agai nst any. person in
possessi on of any i movable property, the transfer of which
was nmade in contravention of its provisions and to restore
it back to the transferor or his heirs. 1f the transferor or
his heirs were not wlling to take the -property or where
their whereabouts are not known? the ~“Agent was | further
enpowered to order assignnment or-sale of the property to any
ot her nenber of a Schedul ed Tri be or a registered
cooperative society conposed solely of nenbers’ of the
Schedul ed Tribes or otherw se dispose of it, asif it was a
property at the disposal of the State Governnent

However, as difficulties were _experienced by the
Governnment in inplementing the ejectnent procedures under
the said Regulation, inasnuch as it was not always easy for
the concerned authority to ascertain the origin of the right
under which the non-tribal is claining possession and
whet her the |and now under the possession of a non triba
was previously acquired froma tribal or not, the said 1959
Regul ati on was anmended by the Andhra Pradesh Schedul ed Areas
Land Transfer (Amendment) Regulation, 1970 with a viewto
renmedy the said mschief. The anendi ng Regul ati on of 1970 in
order to facilitate effective enforcenent of the said 1959
Regul ations introduced interalia, the follow ng. changes,
namnel y:

(i) Arule of presunption was introduced to the effect
that unless the contrary is proved, where a non-
tribal is in possession of land in the Schedul ed
areas, he or his predecessors-in-interest, shal
be deenmed to have acquired it through transfer
froma tribal;

(ii) Transfers of land in Schedul ed Areas in favour of

non-tribals shall be wholly prohibited in future;

(iii) Non-tribals holding |ands in the Schedul ed Areas
shall be prohibited fromtransferring their |ands
in favour of persons

448
other than tribals. Only partitions and devol ution
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by succession of lands held by them shall be
permtted; and
(iv) Where a tribal or non-tribal is unable

to sell his land to a tribal on reasonable terns,
it shall be open to himto surrender the land to
CGovernment who shall thereupon be obliged to

acquire it on paynent of appropriate conpensation
Clause (a) of substituted section 3(1)3 rendered al
the transfers nmade except those in favour of a tribal, to be
null and void. Cause (b) of sub-section (1) of Section 3
raises a presunption that any imovable property in
possession with a non-tribal would be presuned to have been
acquired by such person through a tribal. Cause (c) of sub-
section (1) of Section 3 provides for paynent of
conpensation to the non-tribal at the rate specified in
Section 10 of Andhra Pradesh Ceiling on Agricultura
Hol di ngs Act, 1961. The Andhra Pradesh
Sec. 3 (1) (a) ~Notw-thstandi ng anything in any enactnent
ruleor lawin force in the Agency tracts any
transfer of inmmovable property situated in
the Agency tracts by a person, whether or not
such person is-a nenber of a Schedul ed Tri be,
shall be absolutely null and void, unless
such transfer is made in favour of person
who/'is ~a menber of a Scheduled Tribe or a
soci ety registered or deened to be registered
under the Andhra Pradesh Co operative
Societies Act, 1964 (Act 7 of 1964) which is
conposed solely of nenmbers of the Schedul ed
Tri bes.
(b) Until the contrary is proved, any innovable
property situated in the Agency tracts and in
the possession of a person who is not a
menber of Schedul ed Tribe. shall be presumed
to have been _acquired by person or his
predecessor in  possession through a transfer
made to himby a nmenber of a Schedul ed Tri be.
(c) Were a person intending to sell his land is
not able to effect  such sale, by reason of
the fact that no menber of a Scheduled Tribe
iswilling to purchase the land or is willing
to purchase the land on the terns offered by
such person, then such person may apply to
the Agent, the Agency Divisional officer or
any ot her prescri bed of fi cer for t he
acquisition of such | and by the State
CGovernment, and the Agent. Agency Divisional
officer or the prescribed officer, as. the
case may be by order, take over such land on
paynment of conpensation in accordance’ wth
the principles specified in Section<10 of the
Andhra Pradesh Cei ling on Agricul tura
Hol di ngs Act, 1961, (Act, X of 1961), and
such land shall thereupon vest in the State
Governnent free from all encunbrances -and
shall be disposed of in favour of nenbers of
the Scheduled Tribes or a society registered
or deemed to be registered under the Andhra
Pradesh Co-operative Societies Act, 1964 (Act
7 of 1964 composed solely of nenbers of the
Schedul ed Tribes or in such other manner and
subject to such conditions as nmay be
prescri bed. ]
449
Regul ation No. 1 of 1970 inserts sub-section (4) in Section
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3 whereby ’'transfer’ has been defined to include a sale in
execution of a decree including a benam transaction. The
only species of transfer which has been excluded fromthe
operation of the regulation is petition or devolution by
succession. Provision has been made for the ejectment of
persons who cane into possession of such lands as a result
of such transfers and for the restoration of land to the
original transferor or his heirs. By Regulation 1 of 1971
Section 3-A was introduced whereby a nortgage without
possession in favour of a Bank or institution approved by
the Government was permitted subject to certain conditions.
The Governor further franed a regulation to anend the Andhra
Pradesh Schedul ed Areas Land Transfer Regulation, 1959,
being A.P. Regulation No. 1 of 1978 which cane into force
with effect from Cctober 24, 1978. Regulation No. | of 1978
inserted sections 3-B and 6-A. Section 6-B prohibited
regi stration of docunents of transfer while sections 6-A and
6-B respectively  provided for | punishnent for acquiring any
i movabl e ‘property ~after a decree for ejectnent was passed.
The punishnent is to the extent of rigorous inprisonnent of
one year —or fine of Rs.2000 or both. Section 6-B nakes such
an of fence cogni zabl e.

The appel l ants own | ands, and have i rmovabl e properties
in the Scheduled areas of Andhra Pradesh, and have been
cultivating their /lands for the past nmany years. Sone of
them have acquired these lands in the renpote past, and sone
in the recent past by purchase, sone fromthe tribals, and
sone from the non-tribals. By the amendi ng Regul ati on which
is now inmpugned, all  acquisitions of imovable property by
transfer from tribals? and non-tribals alike, are declared
null and void. The appellants are all non-tribals, and are
af fected by this amendi ng Regul ation. Sonme of thembelong to
the Schedul ed areas in the Tel engana regi on, and sone of the
Schedul ed areas in the Andhra region. ~But, they @have a
conmon grievance that the Regulation cuts at the root of
their right to the inmovable properties, which have been in
their possession for the past nmany years.

The principal plea of the appellants before this Court
is that in so far as the inpugned provision seeks to contro
or restrict the right of transfer of inmovable property by a
"non-tribal’ person it is void and that the Hi gh Court has
erred in hol ding otherw se.

Be it realized that the question whether or not the
i mpugned regul ation brought into force in 1970 has
retrospective operation as contended by the State or whether
it merely has a prospective operation as
450
held by the High Court does not fall for consideration in
the present group of appeals. This question has been raised
i n another set of appeals which are awaiting decision before
this Court. W therefore do not deal with this dinmension of
the issue in the present judgnent and refrain from
expressing any opinion on this question.

It may also be nentioned that the thoroughly untenabl e
pl ea unsuccessfully advanced before the Hi gh Court that the
CGovernment had exceeded the power conferred by para 5(2) of
Schedule V of the Constitution was not exercised for the
peace and good governance of the scheduled area, has not
been reiterated before this Court. This Court is therefore
not required to deal wth this fact which has been fully,
adequately, and nost satisfactorily dealt with by the Hi gh
Court which unhesitatingly turned down the plea.

The reasonabl eness or otherwise of the restrictions
i nposed by the inmpugned provision cannot be tested in void.
The soci o-econom ¢ | andscape in the backdrop of which the
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conpul sion to legislate was occasioned needs to be painted
to enable the Court to approach in a neaningful nanner the
probl em posed by the challenge rooted in the subnission that
these restrictions are unreasonable fromthe perspective of
Article 19(1) of the Constitution of India inasnuch as these
are not essential for the protection of the interests of the
Schedul ed Tribes. To this end the follow ng picture energing
fromthe additional counter filed by the State drawn from
sources which have rightly been considered as authentic by
the Hi gh Court deserves to be highlighted:

1. Wthin the schedul ed areas of both Tel engana and
Andhra Pradesh regions the land was entirely in
occupation of different Tribal comunities. The
area was an inaccessible tract of |land covered by
forests and hills. These tribal comunities were
in occupation of lands and lived by shifting
cultivation and gathering what ever produce t hat
was avail able.

2. The non-tribals who arrived in these areas | anded
in the 19th Century in certain areas and the early
10th-Century in'certain other areas found the
tribals who were in occupation of these |ands an
easy prey for the schemes of exploitation. The
non-tribals were lending noney to the triba
conmunities and taking the | and belonging to them
as security though nothing was taken in witing
froma tribal. The rates of interest charged
ranged between 25 to 50 per <cent and in certain
cases even 100 per cent. The tribals who were
tradi

VI.NEET
451
tionally honest and who were sinple in their
thought and habits fell” an “easy prey to the
schenes of the non-tribals.

3. None of these noney |lenders ever credited any
amount paid by the tribals towards their debt and
what ever entries were made in the books of the
noney | enders were inplicitly believed by the
tribals. The tribals were not aware that when
produce was sold to the non-tribals, they were
using a larger weight and a smaller weight was
applied for selling outside goods to the tribals.
The indebtedness of the tribal had taken the form
of bonded |abour in many cases.- The debt ~could
never be discharged by the tribals.

4. The noney | enders continued to be in occupation of
nost of the lands and the tribals becane their
serfs. The non-tribals have also forcibly occupied
sone of the lands. The tribals were ignorant and
they were not aware that they could go and report
to the concer ned authorities about t he
contravention of the Regulations protecting their
rights. The non-tribals have been taking ful
advantage of their ignorance and exploited them
and are continuing to exploit them

5. There were several rebellious novenents in the
Schedul ed areas against the oppression by the
noney | enders and rapaci ous | andl or ds.
Exploitation of Tribals was a cause of many
di sturbances such as Ramparebel lion in East
Codavari in about 1899. |In conparatively recent
times also in Adilabad district the tribals

rebelled in 1941 as a result of alienation of |and
and forest reservation rules and even in 1967-68,
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10.

11.

453

nost of the tribals fell an easy prey to sone of
the political |eaders who pronmised that the | ands
in Scheduled areas would be restored to them and
that the non-tribals would be driven out.

It is a known fact that these tribal communities

joined hands wth the so called revolutionaries
and again there was an uprising in the tribal area
agai nst the non-tribals whi ch had started
spreading to the plains areas al so.
The tribal comunities which went into the grip of
revolutionaries were not able to extricate
thensel ves out of their grip. It is only after the
tribals were promised by the Governnent that the
| and woul d be restored to them and the expl oi -

tation by non-tribals would be checked and after
arresting the several revolutionaries peace has
prevailed in several parts of the schedul ed areas.
If the Scheduled Tribes. were not put back in
possession of the l'and and nmeasures were not taken
to prevent exploitation by non-tribals peace woul d
not have prevailed in the Schedul ed Areas.

It was observed by several committees that the
non-tribal's were able to find ways and neans to
circunmvent the provisions of Regulation | of 1959
by entering into benanm trans actions and other
cl andestine transactions wi-t h unsophi sti cat ed
tribals. It is absolutely necessary to create
conditions for peace and maintain_ peace and
prevent the new non-tribals fromsettling down in
the Schedul ed area. |If the  alienations are
permtted to the non-tribals thereis a danger of
|arge scale exploitation by the new non-triba
again with the result peace will be disturbed in
that area

It is only wth aviewto nmaintain peace and to
govern the area effectively Regulation |I' of 1970
was passed by the Governor. A non-tribal who

validly acquired the title will not be disturbed,
but he is not allowed to sell hisland to a non-
tribal which wll inevitably mean new entrants
into this area.

In a sanple survey conducted in Chintapalli and

Bhadra chalam it was found that the average size
of holding per fanmly is only 3 to 4 acres. But
even this extent of |and was either nortgaged or
ot herwi se transferred in favour of non tribals and
they are in possession of the |ands.

Unless new entrants into the Scheduled areas are
prevented from settling down in the Schedul ed
areas by purchasing properties either fromtribals
or non-tribals, it is not possible to prevent the
expl oitation of the unsophisticated tribals. It is
only with a view to enforce the valid provisions
of Regulation | of 1959, the Regulation viz.,

Regul ation | of 1970 was made. It is in the
interests of the tribals and for their protection
Regul ation I of 1970 was passed, because without

restricting or prohibiting the alienation of |ands
in the pos session of non-tribals to non-tribals
the objectives cannot be achieved.

What has energed from the additional counter filed by
the State in the H gh Court is buttressed by the contents of

a treatise

authored by a well-known research scholar. The
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treatise is the culmination of |aborious research carried
out in respect of the very areas which forma part of the
schedul ed area of Andhra Pradesh in respect of which the
i mpugned | egislation has been enacted. It has been stated
therein that nore than 40 million Indians belong to triba
communities distinct fromthe great nass of the society.
They are the aboriginal races fromthe Dravidian architects
of ancient South Indian «civilizations. The dramatic change
in the peaceful co-existence between the tribals on the one
hand and the nore dynamic section of the society occurred
when i mproved conmuni cat i ons opened up previously
i naccessible tribal areas and rapid growh of the Indian
popul ation led to pressure on the land s resources. In the
past forty vyears nbst of the tribal societies have cone
under attack by econonically nore advanced and politically
nore powerful ethnic groups who infiltrated into triba
regions in search-of land and. new economic possibilities.
These popul ati on” nmovenents triggered a struggle for land in
whi ch aboriginal tribesnen were wusually the Ilosers and,
deprived ‘of 'their ancestral land, turned into inpoverished,
| anndl ess | abour er s.

In this treatise the |earned author has quoted the
di stressing forecast ~made by Nirad C. Chaudhari in his book
3 wherein he has | anented

“In an industralized India the destruction of the

aboriginal’'s life is as inevitable as t he
subnergence of the Egyptian tenples caused by the
dans of ‘the Nile .. As things are going there can
be no grandeur in the primtive s end. It will not

be even sinple extinction, which is not the worst
of human destinies. It is to be feard that the

aboriginal’s last act will be squalid, instead of
being tragic. What will be seen with nost regret
will be not his di sappearance but his ensl avenent

and degradati on.

It cannot therefore be gain-said that the tribals not
only require to be preserved and protected in respect of
their econonmic and educational “interest but they also
require to be immunized from social i njustice and
expl oi tation. The Foundi ng Fathers of the Constitution of
1. Tribes of India The Struggle for Survival® (1982-83

edition) by Christoph von FurerHai mendorf. 2. Inside of

front flap.

2. Inside of front flap
3. The Continent of Circe. 1965.
454

India have in their wi sdom and foresight taken cogni zance of
this vital aspect as is evidenced by the provisions enbodi ed
in Article 15(4)1 and Article 462 of the Constitution of
I ndi a.

The constitutional nmandate reflected in the aforesaid
Articles has influenced this Court in no small nmeasure in
uphol ding the constitutionality of the inpugned |egislative
provi sions enacted w th an eye on preserving and protecting
the interest of the tribals in the lands in the triba
areas. Reference in this behalf nmay be nade to Manchegowda
and Os. v. State of Karnataka wherein the focus was on
provisions prohibiting transfers to ’'non-tribals’ of |ands
granted to the tribals and on remedi al neasures for speedy
restoration of such lands to the nmenbers of Schedul ed Castes
and Scheduled Tribes in cases where the |ands had passed
into the hands of the "non-tribals’. Reference nmay al so be
nmade to Lingappa Pochanna Appelwar v. State of Mharashtra
whereby this Court has wupheld the constitutionality of the
provi sions enacted essentially in or der to secure
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restoration to the original tribal owners the |ands which

had gone out of their hands and passed into the hands of the

"non-tribals’.

The problem presented in the present appeals is
somewhat different fromthe probl ens which have surfaced so
far. It brings into focus the challenge to the validity of
the provisions enacted with a viewto prevent 'non-tribals’
along with ’'tribals’ from transferring |ands including
structures raised thereon in favour of 'non-tribals’ in the
Schedul ed areas. It is in this context that appellants who
are ’'non-tribals’ have rmounted an assaul t on t he
constitutionality of the inmpugned provisions by recourse to
the plea that these are violative of Article 19(1)(f) of the
Constitution of India. It is alleged that the inpugned
provi sions i npose unreasonable restrictions on the ’'non-
tribal’ holders of properties in the Schedul ed areas.

1. Art. 15(4)"Nothing “in this article or in clause (2) of
article 29 “shall prevent the State from making any
speci'al provision for the advancenent of any socially
and ‘educationally backward classes of citizens or for
t he Schedul ed Castes and the Schedul ed Tri bes.™"

2. Article 46 "Promption ~of educational and economc
interests of Schedul ed Castes, Scheduled Tribes and
ot her weaker Sections-The State shall pronmote wth

special care /the educational and economc interests of

the weaker sections of the people, and in particular

of the Scheduled Castes and the Schedul ed Tribes, and

shal | protect « themfrom social injustice and all fornms

of exploitation."
3. 1984(3) SCC P. 301
4. 1985(1) SCC 479.
455

The challenge rooted in Article 19(1)(f) cannot survive
after the repeal of the said Article with effect from June
20, 1979 by virtue of the 44th Anmendment. It cannot survive
i nasmuch as the doctrine of eclipse would cone into play.
Al the sanme, it needs to be examned as it is understood
that nunmerous transactions have taken place during the
interregnum Mre so as the matter. is of vital inportance
fromthe platformof the welfare of the ’tribals” whose
wel fare had exercised the minds of the Foundi ng Fathers in
shaping the Constitution as evidenced by Article 15(4) and
Article 46 thereof. The question of questions then is
whet her the inpugned provisions prohibiting not only tribals
hut also ’'non-tribals’ from transferring their -~ lands and
properties in the Schedul ed areas to 'non-tribals’ are ultra
vires Article 19(1)(f). The impugned provi sions~ have been
assailed on the ground of their alleged ’'unreasonabl eness.
In order to succeed in their challenge the appellants wll
have to identify the obnoxi ous conponents or factors of the
i mpugned provi sions.

Two submi ssions have been urged in order to answer the
guestion as to 'why’ 'how and in 'what manner’ the inpugned
provi sions are branded as unreasonabl e:

1. The prohibition inposed on the- ’tribals’
restraining them from transferring |ands and
properties to "non-tribals’ is understandable

i nasmuch as the objective is to ensure that the
total extent of properties held by the tribals is
not di m nished. However, there is no rationa

basis for restraining transfer of properties from
"non-tribals’ to ’'non-tribals’ as such transfer
does no nore than substitute one 'non-tribal’ by
another 'non-tribal’ and does not in any manner
diminish the extent of properties held by the
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"tribal’.
2. The prohi biti on against transferring the

properties to ’'non tribals’ being in absolute
terms, a ’'non-tribal’ cannot even raise a |oan on
his properties even in the event of the ’'non-
tribal’ being under econom c compul sion to do so.
It is not possible to accede to any of the aforesaid
submi ssions. As highlighted earlier, originally all the
lands in these tracks were owned by the "tribals’. Wth the
advent of the 'non-tribals’ in the late 19th Century and
early 20th Century, the |ands changed hands from 'tribals’
to "non-tribals’ . This change of ownership was a result of
exploitation arising: (1) in the context of noney |ending
operations and (2) in the context of  dubi ous and
unconsci onabl e dealings in the
456
course of trade. The 'non-tribals’ had so often circumented
the legislation enacted in order to protect the 'tribals’ by
recourse to benam transactions, and by recourse to dubious
devi ces. The poor ignorant, illiterate, and unsophisticated
tribals had succunmbed to the wiles of the economcally
stronger and unscrupul ous 'non-tribals’. A legislation which
in essence and substance ains at restoration to the
"tribals’ of the lands which originally belonged to the
"tribals’ but which passed into the hands of 'non-tribals’
in t he af oresai d backgr ound certainly cannot be
characterised as wunreasonable). The ~scanning nmust be done
through the objective lens of the Court representing the
col l ective conscience  of the commnity and not through the
tinged lens of appellants whose economc .interests may be
prejudicially affected by the inpugned provisions. |In other
words, the Court examining the matter fromthe perspective
of the Constitutional nandate armed with the criterion of
objectivity and overall interest ~of the conmunity at |arge
must be satisfied that the restrictions are unreasonabl e.

As a matter of fact it would be unreasonabl e and unfair
to hold that the inpugned provisions are unreasonable on
this account. Surely it is not unreasonable to restore upto
the "tribals’ what originally belonged to them out of which
they were deprived as a result of exploitative invasion on
the part of 'non-tribals’. In the first place should | essons
not be drawn from past experience to plug the | oop-holes and
prevent future recourse to devices to flout the [aw? The
conmunity cannot shut its eyes to the fact that the
conpetition between the ’'tribals’ and the ’'non-tribals’
partakes of the character of a race between a handi capped
one-| egged person and an able bodied two |legged person
True, transfer by 'non-tribals’ to 'non-tribal' would. not
dimnish the pool. It would maintain status quo. But is it
sufficient or fair enough to freeze the exploitative
deprivation of the ’tribals’ and thereby Iegalize and
perpetuate the past-wong instead of effacing the sane? As a
matter of fact it would be wunjust, wunfair and highly
unreasonable nerely to freeze the situation instead  of
reversing the injustice and restoring the status-quo-ante.
The provisions nerely command that if a |land holder
voluntarily and on his own volition is desirous of alienting
the land, he may do so only in a favour of a 'tribal’. It
woul d be adding insult to injury to inpose such a disability
only on the tribals (the wvictinms of oppression and
expl oitation thensel ves) and discrimnate against them in
this regard whilst leaving the 'non-tribals’ to thrive on
the fruits of their exploitation at the cost of 'tribals’.
The 'non-tribal’ economc exploiters cannot be installed on
the pedestal of immnity and accorded a privileged treatnent
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by permitting, themto transfer the |ands and structures, if
any, raised on

457

such lands, to 'non-tribals’ and make profits at the cost of
the tribals. It would not only be tantanmount to perpetuating
the exploitation and injustice, it wuld tantamunt to
placing premium on t he expl oi tation and i njustice
perpetrated by the non-tribals. Thus it would be the height
of unreasonabl eness to inpose the disability only on the
tribals whilst |leaving out the '"non-tribals. It would al so
be counter productive to do so. It must al so be enphasized
that to freeze the pool of |lands available to the "tribals’
at the present level is wvirtually to dimnish the pool
There is no escape fromthis outcone because the realities
of life being what they are wth the population increase
amongst the tribals remaining unfrozen, increase in their
popul ation will automatically dimnish the size of their
pool if the same'is frozen. No unreasonabl eness therefore is
i nvol ved i'n maki ng the prohibition against transfer to ’'non-
tribals’ ‘applicable to both the '"tribal’ as also to the non-
tribal’ owners in the schedul ed area. As a matter of fact it
woul d have been unreasonabl e to do otherwi se. In the absence
of protection, the economically stronger ’'non-tribals’ would
in course of tine ‘devour all the available |ands and w pe
out the very identity  of the tribals who cannot survive in
the absence of the only source of |ivelihood they presently
have. It is precisely for this reasonthat the Architects of
the Constitution have with farsight and foresight provided
in paragraph 5(2) of = Fifth Schedule that the Governor nay
make regulations inter-alia "prohibiting or restricting the
transfer of land in the schedul ed areas notwi thstandi ng any

provi sion enbodied in the Constitution elsewhere". . And as
has energed from the f oregoi ng di scussi on, it is
unreasonable to restrict the prohibition against transfer to
"tribals’. It has to be nade conprehensive enough to enbrace
the 'non-tribals’ as well. Wth the inprovenent in the
econom c conditions of the ’tribals’, there would not be
much difficulty in finding ’'tribal’ purchasers. Besides,
Section 3(1)(c) thoughtfully provides even for t he
contingency of not being able to find-a 'tribal’ willing or

prepared to purchase the property. This provision obliges
the State Government to acquire the property on paynent of
conpensation as provided therein. One can envisage that sone
hardshi p woul d be occasioned to the owners to | ands | ocated
in the scheduled areas. But such hardship would operate
equally on the "tribals’ as well as the 'non-tribals’. Such
hardshi p notw t hst andi ng keeping in mnd the | ar ger
perspective of the interest of the community in its entirety
inthe Ilight of the foregoing discussion, the restrictions
cannot be condemmed as unreasonable. More so if the factor
that the original acquisition by ‘non-tribals’ from
"tribals’ was polluted by the sins of exploitation commtted
by the non-tribals’ is not ignored.
458

The next submissionis built on the prem se that the
i mpugned A provision does not permt the owner even to raise
a loan on the security of the land owned by him The
submi ssi on overl ooks the amendment introduced by Section
3A(1)1 inserted by Regulation 1 of 1971. True, this
provision was introduced after a few nonths. But then in
none of these appeals a grievance is voiced that any of the
wit petitioners in fact wanted to raise a |oan, but could
not do so, during this tinme-bracket of a few nonths. |In any
case the chal | enge can no longer survive, wth the
i ntroduction of Section 3A
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Anot her argunent which did not succeed in the Hgh
Court has been hopefully persisted with in the Court. The
expression "Land" has been wused in its restricted sense in
paragraph 5(2)(a) of Schedule V and therefore the inmpugned
provisions prohibiting the transfer of Ilands along wth
structures thereon by enploying the expression "imovable
property" is not in accordance wth law. Such is the
argunent. This argunent is devoid of nerit for two reasons:
Firstly, there is no reason to believe that 'land has not
been employed in its |egal sense. The expression 'land in
its legal sense is a conprehensive expression which is wde
enough to include structures, if any, raised thereon. Wile
this proposition hardly needs to be buttressed, support can
be sought fromthe foll ow ng sources:

"The Dictionary of English Law.’

LAND, in its restrained sense, neans soil, but in
its legal acceptation it is a generic term
conpr ehendi ng every species of ground, soil or
earth, whatsoever, as neadows, pastures, woods,
noors, ~waters, marshes, furze, and heath; it

includes al so houses, mlls, castles, and other
buil dings; for with the conveyance of the |and,
the structures wupon it pass also. And besides an

indefinite ex tent upwards, it extends downwards
to the globe”s centre,
1. 3A(1): Speci al provision in respect of nortgages

wi t hout possession: Notwi thstandi ng anyt hi ng contai ned
in this Regulation or in any _enactment, rule or |aw
inforce in the Agency tracts,
(1) any person whether or not such person is nenber of
a Schedule Tribe, may, subject to the provisions of
Clause (2) nortgage without possession, any .immovable
property situated in the Agency tracts, to ‘any co-
operative Society including aland nortgage bank, or to
any bank or other financial institution approved by the
State CGovernnent.
2. 1959 Edition-Vol. 2. p. 1053 by Earl Jowitt.
459
hence the maxim Cujus est solum ejus est usque ad
caelumet ad inferos; or, nore curtly expressed,
Cujus est solumA ejus est altum (Co . Litt. 4a)”
"Wirds And Phrases Judicially Defined:1
The word ’'land would be variously understood by
different persons. To a farnmer the word ’'land
woul d not mean his farm buildings; to a | awer the
word would include every thing that was upon the
land fixed inmovably upon it. Smith v. Ri chnond,
[1899] A.C. 448, per Lord Halsbury, (L.C, at p.
448."
"The Law Lexicon: 2
The word "land" is a conprehensive term including- standing
trees, buildings, fences, stones, and waters, as well as the
earth we stand on. Standing trees nmust be regarded as part
and parcel of the land in which they are rooted and from
whi ch they draw their support.” D
Secondly, to interpret the expression 'land” in its
narrow sense is to render the benevol ent provisions inpotent
and ineffective. In that event the prohibition can be easily
circumvented by just raising a farmhouse or a structure on
the land. The inpugned provisions were inserted by the
Amendi ng Regul ation precisely to plug such 1oopholes and
nake the law really effective. The H gh Court was perfectly
justified in repelling this nmeritless plea. It is therefore
not possible to accede to this subnission
Equally nmeritless in t he subm ssi on t hat t he
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presunption enbodied in section 3(1)(b) is unreasonable. The

Hi gh Court has unhesitatingly negatived this plea. The High

Court has reasoned:
"Wth regard to the presunption, which is
i mpugned, it is a rebuttable presunption and a
rule of evi dence. The non-tribals who have
acquired the lands, and properties of the tribals
could be reasonably expected to disclose their
title to the properties. This also accords with
the rule of evidence, that when any fact is
specially within the know edge of any person the
burden of proving that fact is upon him

1. By Rol and Burrows-Vol. 11l 1y944 Edition p. 206
2 . By P. Rammnatha Aiyar-Reprint Edition 1487-p. 700.
460

vi de- Section 106 of the |Indian Evidence Act. The
tribals are nostly ignorant persons, and naturally
suffer fromin evitable handicaps in the matter of
setting up or proving their rights to | ands, and
property which they had |ost."

The reasoning is inpeccable and faultless. The plea nust

accordingly fail

The appeals rmust therefore fail and be dism ssed. No

costs.

H S. K Appeal s di sm ssed
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