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1. These petitions are filed under Article 32 of the
Constitution wherein the common prayer nmade, is to issue a

wit of nmandanus or any other appropriate wit or order to
direct the respondent i.e. the High Court of Delhi at New Del hi
to amend notice dated April 10, 2007 issued by Registrar

(Vig.), Hgh Court of Delhi to the effect that the petitioner of
each petition, is also declared as selected for being
recommended for appointnent to the vacant post in Del hi

Hi gher Judicial Service and prepare a conbined nerit ' list on
the basis of total marks obtained in witten exanination as

wel | as proportionate marks of the interview,as if, the vive-
voce test was of 75 marks instead of 750 marks or by adding
marks obtained in witten exam nation and the marks given to
the petitioner in the interview out of 750 marks w thout cut
of .

2. In order to resolve the controversy raised by the
petitioners in the petitions it would be advantageous to refer to
certain basic facts.

3. The respondent i.e. the H gh Court of Del hi at New
Del hi through Registrar General issued an adverti senent

inviting applications fromeligible candidates for 16 vacant

posts to be filled up by direct recruitnent to Del hi H gher
Judicial Service. Detailed information was given in the

i nstructions annexed with the Application Form The rel evant
particulars stated in the adverti sement were as under: -

\ 023Del hi Hi gher Judicial Service Exam nation shall be a

two stage sel ection process conprising the foll ow ng:

(a) There shall be a witten examination conprising
of one paper only of 250 marks. It shall have two parts.
Part | shall be objective and Part Il shall be descriptive.

Syl l abus for witten examination shall conprise Cenera
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Knowl edge, Current Affairs, English Language and

topics on Constitution of India, Evidence Act, Limtation
Act, Code of Civil Procedure, Crimnal Procedure Code,

I ndi an Penal Code, Contract Act, Partnership Act,
Principles governing Arbitration Law, Specific Relief Act,
H ndu Marriage Act, Hi ndu Succession Act, Transfer or
Property Act and Negotiable Instrunent Act.

(b) I ntervi ew Viva-Voce

M ni mum qual i fying marks in the witten
exan nation shall be 55% for CGeneral Candi dates and
50% f or Schedul ed Castes and Schedul ed Tri bes
candi dates. \022\022

4. The petitioner of each petition submtted application
in the prescribed form ~They were allotted rel evant Roll Nos.
A witten exam nati on-was conducted on March 12, 2006

wherein the petitioners appeared.  The witten exanm nation

was of three hours\022 duration and conprised both nultiple
guestions-as well as questions with descriptive answers. The
respondent Hi gh Court did not declare the result of the witten
exam nation at all. However, the petitioners received letter
dat ed June 14, 2006 fromthe respondent asking themto

appear for interview on July 12, 2006. Since the result of the
witten exanm nation conducted by the respondent was not
declared, no nmerit list of the successful candi dates who passed
the witten test was displayed and therefore it is the case of
the petitioners that they were not in a position to find out
details about the number of candidates who were decl ared
successful in the witten exanmination or for that nmatter, the
nunber of candi dates who had qualified for viva- voce test.
According to the petitioners, the Registrar General of Delhi

H gh Court verified testinonials and other documents

submitted by them and inforned themthat the interview had

been deferred and that the next date would be intimated in

due course. Wiat is averred by the petitioners is that the
respondent issued |etter dated Septenber 4, 2006 directing

the petitioners to appear for interview on Septenber 20, 2006
at 2.30 P.M, but on Septenber 19, 2006 another |etter was
issued intimating the petitioners that the interview fixed on
Sept enber 20, 2006 was deferred. It may be mentioned that

no next date of interviewwas intinated to the petitioners.” The
respondent Hi gh Court issued |etter dated Noverber 9, 2006
intimating the petitioners that the interview was fixed on
Noverber 29, 2006, but again on Novenber 28, 2006, another
letter was issued intimating the petitioners that the interview
fi xed Novermber 29, 2006 was deferred. This last letter of
Noverber 28, 2006 specified that the interviews were to'take

pl ace on Decenber 7, 2006. According to the petitioners on
Decenber 7, 2006 five candi dates who had cleared witten test
gathered in the Ofice of Registrar General of Del hi H gh Court
for appearing at viva- voce test and all the five candidates
were collectively called in a Chanber by the Sel ection
Conmittee conprising five Hon\022bl e Judges of Del hi Hi gh Court
to be inforned that the interview had been postponed.

Meanwhi | e, the Selection Commettee net and resol ved that as

it was desirable to prescribe mnimummarks for the viva-voce
the matter be placed before the Full Court. Accordingly, the
matter was pl aced before the Full Court for considering the
guesti on whet her m ni nrum nmarks shoul d be prescribed for
vive-voce test. The Full Court, in its neeting held on
Decenber 13, 2006, resolved as under: -

\ 023Consi dered. 1t was resolved that for recruitnent to

Del hi Hi gher Judicial Service fromBar, the m nimm
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qualifying marks in viva-voce will be 55%for Genera
candi dat es and 50% f or Schedul ed Castes and
Schedul ed Tri bes Candi dat es\ 024.

The respondent Hi gh Court thereafter issued |letter dated
January 17, 2007 intimating the petitioners that the vive-voce
was fixed on January 23, 2007, but on January 22, 2007
another letter was issued intimating that the interview fixed on
January 23, 2007 was postponed. Again by letter dated
February 2, 2007 the petitioners were intinmated that they were
required to appear for interview on February 5, 2007, but
even on that day al so, no interview could be held.

5. The respondent Hi gh Court issued letter dated
February 23, 2007 fixing the oral interview on February 27,
2007 and on that day viva- voce test was finally conducted by
the Selection Conmittee. Thereafter, the Registrar (Vig.)

i ssued a notice dated April 10, 2007 mentioning that only

three candi dates were selected and the petitioners had not

been sel ected. This notice was posted on the web-site of Delh
Hi gh Court. What is clainmed by the petitioners is that the

Sel ection Committee had not drawn final merit list on the

basi s of combined result of witten exam nation and interview
because if the nerit |ist had been drawn on this basis, the
petitioners would have obtained fourth or fifth position in the
final nmerit list as only five candidates had qualified for the
viva- voce test, and no cut-off marks were prescribed for viva-
voce test. The petitioners claimthat they filed an application
under Right to Information Act before the Public Informtion

O ficer of Hi gh Court of Delhi-on April 28, 2007 seeking

i nformati on about the result etc. of Del hi~Hi gher Judicia
Servi ce Exami nation 2006. According tothe petitioners the
Public Information O ficer of the H gh Court did not supply
nost of the information demanded by themon the pretext of
confidentiality, but in reply dated June 20, 2007 only a part of
the informati on was given to the petitioner in Wit Petition No.
490 if 2007 that out of 250 marks for which witten test was
conduct ed, she had secured 141 narks and 363 mar ks out of

750 marks for which viva- voce test, was conducted. ~The
petitioner in Wit Petition Cvil No. 491 of 2007 was inforned
by intimtion dated June 20, 2007 that she had obtai ned

153.50 marks out of 250 marks for which witten test was
conducted and 316 nmarks out of 750 marks for which viva-

voce test was conducted. Wat is naintained by the

petitioners is that the petitioners have been excluded from
bei ng consi dered for appointnent to the post of Higher

Judi ci al Services exclusively on the basis of cut off marks
prescribed at the stage of viva- voce test, which is illegal and
contrary to the principle laid down by the Suprene Court in
Lila Dhar vs. State of Rajasthan AIR 1981 SC 1777.

According to the petitioners what wei ghtage shoul d be

attached to witten test and interview depends upon the

requi rement of service for which selection is being nade, but

m ni mum cut of f marks coul d not have been prescribed for

viva- voce test, after process for selection had conmmenced. It
is stressed that the oral interview was the only criteria adopted
by the respondent for selection to the posts in question which
is illegal and therefore the notice dated April 10, 2007 issued
by the Registrar (Vig.), Hi gh Court of Delhi should be directed
to be anmended to include names of the petitioners also as

sel ected candi dates for appointnent to the posts in question
Under the circunstances the petitioners have i nvoked extra
ordinary jurisdiction of this Court under Article 32 of the
Constitution and clainmed the reliefs to which reference is

made earlier.
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6. On service of notice, M. Ranmesh Chand, Deputy
Regi strar, Delhi Hi gh Court has filed reply affidavit
controverting the avernments made in the petition. 1In the reply

it is stated that the wit petitions filed against prescription of
m ni mum percent age of marks for qualifying at the viva- voce
test, is not naintainable and therefore should be dismssed. It
is mentioned in the reply that as far as selection made in the
year 2000 was concerned, a candidate was required to get

m ni mum of 55% marks if he bel onged to the General Category

and 50% marks if he bel onged to the Schedul ed Castes and
Schedul ed Tribes category for passing the vive-voce test and as
the petitioners who belong to the General Category did not
secure the m ni mum marks stipulated for the vive-voce, but
failed, their nanes were not recommended for appointrment. It

is mentioned in the reply that another advertisenment dated

May 19, 2007 was issued for recruitnment to the vacant posts

in the Delhi H gher Judicial Service wherein the petitioners
had appeared but failed and therefore also they are not

entitled tothe reliefs clained in the petitions. Wat is pointed
out inthe reply is that a candidate is required to secure the
stipulated mnimumnmarks in the witten exanm nation in

order to qualify for the next stage i.e. vive-voce test and
therefore the respondent was justified in prescribing cut off
marks at the vive-vocetest. By filing the reply the respondent
has denmanded di sm ssal of the petitions.

7. Thi's \Court has heard the | earned Counsel for the
parties at length and in great detail. This Court has al so
consi dered the docunents fornming part of the petitions.

8. Fromthe record of the case it is evident that the
public advertisenment was issued by the respondent for direct
recruitment to Del hi Higher Judicial Services. As per the said
advertisenent witten exam nation was to be held on March

12, 2006. The selection process was of two stages: stage one
was witten exam nation conprising one paper only of 250

mar ks, whereas stage two included interview vive-voce. As

per the advertisement minimum qualifying marks in the

witten exanm nation were specified to be 55%for Cenera

candi dat es and 50% for Schedul ed Castes and Schedul ed

Tri bes candi dates but no cut off marks were prescribed for
vive-voce test at all. The avernents nmamde in the petitions
which are not effectively controverted by the respondent woul d
i ndicate that oral interview was postponed by the respondent

on six occasions and was finally conducted by the Selection
Conmittee only on February 27, 2007. However, before that

date criteria of cut off marks for vive-voce test was introduced
by the respondent. It is an admtted position that at the

begi nni ng of the sel ection process, no m ni mum cut off narks
for vive-voce were prescribed for Del hi Hi gher Judicial Service
Exami nation, 2006. The question, therefore, which arises for
consi deration of the Court is whether introduction of the

requi rement of mnimum nmarks for interview, after the entire
sel ection process was conpl eted woul d amount to changing

the rules of the gane after the gane was played. This Court
notices that in Cvil Appeal No. 1313 of 2008 filed by

K. Manj usree agai nst the State of A P. & Anr. decided on
February 15, 2008, the question posed for consideration of

this Court in the instant petitions was considered and

answered in the following terms: -

\ 023The resol ution dated 30.11.2004 nerely adopted the
procedure prescribed earlier. The previous procedure

was not to have any mininum marks for interview

Theref ore, extending the m ni mum marks prescribed for
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witten exam nation, to interviews, in the selection
process is inpermssible. W may clarify that
prescription of mninmmmarks for any interviewis not
illegal. W have no doubt that the authority making
rul es regul ating the selection, can prescribe by rules,
the m ni mum marks both for witten exam nati on and
interviews, or prescribe mninummarks for witten
exam nation but not for interview, or nay not prescribe
any mnimum marks for either witten exam nation or
interview. Where the rules do not prescribe any
procedure, the Selection Cormttee may al so prescribe
the mininum marks, as stated above. But if the

Sel ection Conmittee want to prescribe m ni mum nmarks

for interview, it should do so before the comencenent
of selection process. If the selection comittee
prescribed mni num marks only for the witten

exam nation, before the comrencerment of selection
process, it cannot either during the selection process or
after the sel ection process, add an additiona

requi rement -t hat the candi dates shoul d al so secure

m ni mum marks in the interview ~Wat we have found

to be illegal, is changing the criteria after conpletion of
the selection process, when the entire sel ection
proceeded on the basis that there will be no m ni mum

marks for the interview \022\022

9. From the proposition of |aw |aid down by this Court
in the above nentioned case it is evident that previous

procedure was not to have any m ni num marks for vive-voce
Therefore, prescribing mnimum nmarks for vive-voce was not

perm ssible at all after witten test was conducted. ' There is no
manner of doubt that the authority naking rules regulating

the selection can prescribe by rules the mni num marks both

for witten exam nation and vive-voce, but if mninum marks

are not prescribed for vive-voce before the conmencenent of

sel ection process, the authority concerned, cannot either

during the selection process or after the selection process add
an additional requirenment/qualification that the candi date

shoul d al so secure m nimum marks in the interview.

Therefore, this Court is of the opinion that prescription of

m ni mum marks by the respondent at vive-voce, test was

illegal.

10. The contention raised by the learned Counsel for
the respondent that the decision rendered in K Mnjusree

(Supra) did not notice the decisions in Ashok Kumar Yadav v.
State of Haryana (1985) 4 SCC 417 as well as K H.Siraj v.

Hi gh Court of Kerala and Ot hers (2006) 6 SCC 395 and

therefore shoul d be regarded either as decision per-incuriam or
shoul d be referred to Larger Bench for reconsideration, cannot
be accepted. Wiat is laid down in the decisions relied upon by
the | earned Counsel for the respondent is that it is always
open to the authority making the rules regulating the selection
to prescribe the mninmum nmarks both for witten exam nation

and interview The question whether introduction of the

requi renment of mnimum nmarks for interview after the entire

sel ection process was conpleted was valid or nor, never fell for
consi deration of this Court in the decisions referred to by the
| earned Counsel for the respondent. Wile deciding the case

of K. Manjusree (Supra) the Court noticed the decisions in (1)

P. K. Ramachandra Iyer v. Union of India (1984) 2 SCC 141;

(2) Umesh Chandra Shukla v. Union of India (1985) 3 SCC

721; and (3) Durgacharan Msra v. State of Orissa (1987) 4
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SCC 646, and has thereafter laid down the proposition of |aw
which is quoted above. On the facts and in the circunstances
of the case this Court is of the opinion that the decision
rendered by this Court in K Manjusree (Supra) can neither be
regarded as Judgnment per incuriam nor good case is nade out
by the respondent for referring the matter to the Larger Bench
for reconsidering the said decision

11. At this stage this Court notices that as per the
i nformati on supplied by the respondent to the petitioners

under the provisions of Right to Information Act, the petitioner
in Wit Petition GCvil No. 490/2007 had secured 142 marks

out of 250 prescribed for the witten test and 363 nmarks out of
750 marks in vive-voce test, whereas the petitioner in Wit
Petition No. 491/2007 had secured 153.50 marks out of 250

marks in the witten test and 316 marks out of 750 marks in
vive-voce test. There is no nanner of doubt that the
prescription of 750 marks for vive-voce test is on higher side.
This Court further notices that Hon\022bl e Justice Shetty

Conmi ssion has recomended in its Report that \023The vive-

voce test shoul'd be in a thorough and scientific manner and it
shoul d be taken anythi ng between 25 to 30 minutes for each

candi date. What is recommended by the Conmi ssion is that

the vive-voce test shall carry 50 marks and there shall be no
cut off marks in vive-voce test.\024 This Court notices that in All-
I ndi a Judges Associ ation and ors. V. Union of |India and

O's. (2002) 4 SCC 247, subject to the various nodifications
indicated in the said decision, the other reconmendations of

the Shetty Conmi ssion (supra) were accepted by this Court.

It neans that prescription of cut off marks at vive-voce test by
the respondent was not in accordance with the decision of this
Court. It is an admitted position that both the petitioners had
cleared witten exam nation and therefore after adding narks
obtained by themin the witten exam nation to the marks
obtained in the vive-voce test, the result of the petitioners
shoul d have been declared. As noticed earlier 16 vacant posts
were notified to be filled up andonly five candi dates had
cleared the witten test. Therefore, if the marks obtai ned by
the petitioners at vive-voce test had been added to the marks
obtained by themin the witten test then the names of the
petitioners would have found place in the nmerit list prepared

by the respondent. Under the circunstances, this Court is of
the opinion that the petitions filed by the petitioners w [l have
to be accepted in part.

12. For the foregoing reasons both the petitions
succeed. The respondent is directed to add the marks
obtained by the petitioners in the witten exan nation to the
mar ks obtained by themin the vive-voce test and prepare a
conbined nerit list along with the other sel ected candi dates.
The respondent is directed to amend the notice dated April 10,
2007 issued by the Registrar (Vig.), High Court of Delhi, New
Del hi and declare the petitioners as selected for being
recommended for appointnent to the post in Del hi H gher
Judicial Service. It is clarified that the petitioners would
neither be entitled to, seniority or salary with retrospective
effect. Their seniority shall be reckoned fromthe date of their
appoi nt nent and salary as all owabl e be paid fromthat date
only. Rule is nade absolute accordingly in each petition
There shall be no order as to cost.




