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ACT:

Synbols (Reservation.and Al lotnent) Order, 1968--Paragraph
15--Party splitting itself into two groups--Each group
claimng synbol--Powers of Election Conmission in inquiry
under par a 15- - Test of naj ority and nunerica
strengt h- - Rel evancy- - Bi ndi ng nature of decision of Election
Conmi ssion--Para 15 not ultra vires the powers of the Com
m ssi on.

HEADNOTE
The | ndian National Congress, a recognised national party
under the Election Symbols (Reservation and Al otnent)
Order, 1968 had as its synmbol "Two Bull ocks with Yoke  on”
for the purpose of elections. The Congress is a voluntary
association wth its own Constitution. 1In 1969, follow ng
di fferences over the choice of the congress nom nee for the
office of the President of India, the Congress split  itself
into two groups congress 'O and congress 'J'. On January
15, 1970 a conmmunication was addressed by ‘the Election
Conmi ssion to the Secretary of congress 'J' as well as /that
of congress 'O stating that "a dispute appears to have
arisen as to which of the two groups is the recognised
political party known as the Indian National Congress" for
the purpose of the Election Synbols Order and that the
conmi ssion was required to take a decision in the matter —in
terns of para 15 read with para 18 of the Order. Both the
groups presented their claimbefore the Commi ssion.. The
Commi ssion franed and settled the follow ng four points for
consi deration :
(1) Has the Election Commi ssion jurisdiction
within the neaning of paragraph 15 of the
El ection Synbol (Reservation & Allotnent)
Order 1968, to deci de whether any one or none
of the rival section or groups of the
Indian National Congress,."national party",
is the said Indian National Congress ?
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(2) Has the Election Commssion, for the
pur pose of undertaking the inquiry to cone to
a decision as aforesaid, been satisfied on
information in its possession that there are
two rival section or groups of the said Indian
Nati onal Congress each claimng to be that
Congress ?

(3) What is the nature of an election synbol
under the Election Synbols (Reservation and
Al'lotnent) Order, 1968 and whether an el ection
synmbol , whether reserved or free, is property
?

(4) Whether. on the facts and circunstances
avail able to the Election Conm ssion, any of
the alleged rival sections of the said Indian
Nati onal Congress is that Congress for the
purpose of the Election Synbols (Reservation
and Al lotnent) Order 1968; if so: which is
that ~rival section, or, whether on the facts
and  circunstances referred to above, none of
the rival ~sections ~of the _said I ndi an
Nati onal Congress is that Congress?
The contention that the Wrking Conmttee or the President
of Congress 'O, who was the President of the Indian
Nati onal Congress /at the tine of the split, were the only
authorities to give a binding decisionwas repelled by the
Comm ssion. The Conmi ssion held that the very existence of
a conflict was enough to create jurisdiction to find out and
deci de, on-
319
the facts and circunstances established, whether t he
conflict was genuine and whether the claimand allegations
of the applicants were valid. on point 2 the Comri ssion
observed that it was satisfied on the information avail able
inits possession that there were two rival sections of the
I ndi an National Congress, each claimng to be that congress.
Regardi ng point 3 the finding of the Conm ssion was that the
El ection Synbol was not property.  As regards point No. 4,
the Comm ssion observed that the mmjority test ‘'was a
val uable and relevant test in a denocratic — O ganisation
The test based upon the provisions of the Constitution of
the Congress, canvassed on behalf of the Congress 'O, ~ was
held to be hardly of any assistance in view of the renovals
from nenbership and expul sions fromthe committees of the
Congress of the nmenbers belonging to one ~group by those
bel ongi ng to the opposite group. The Conmm ssion then consi-
dered another test, nanely, that based upon the  ainms and
obj ects as incorporated in the, Constitution of the

Congr ess. It was observed that none of the two groups had
chal | enged in any manner or openly repudi ated t hose ai ns and
obj ect s. The test based upon the ainms and objects was
consequently held to be ineffective and neutral. Appl yi ng

the test of majority, the Conm ssion observed that Congress
)" had the majority out of the total nunber of nenbers
returned on congress tickets to the Houses of Parlianent as
well as the majority out of the sumtotal of the nmenbers of
all the Legislatures returned on congress tickets although
in some States, like Gujarat and Mysore, Congress 'O had
majority in the Legislature. As regards the organisationa
wi ng of the congress, the Conm ssion canme to the conclusion
that Congress 'J’ enjoyed majority in the All-1ndia Congress
Conmittee as well as anobngst the del egates of the undivided
congr ess. As regards the del egates who were entitled to
vote at the earlier Faridabad Session of Congress, the
Conmi ssion found that out of the total nunber of 4690




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 22

del egates, 2870 pledged their support to Congress 'J'.
Regarding the nenmbers of the All India Congress Committee
(A 1.C.C), the Commission held that the total nunmber of A
1. C C nmenbers who attended the Bonbay neeting of the
Congress J. was 423 out of 707 el ected menbers and 56 out of
95 nomi nated and coopted menbers. The Bonbay session, it
was further held, assuned inportance in view of the fact
that all the resolutions passed at the requisitioned neeting
of Congress 'J' at Delhi were ratified unaninmously at the
Bonbay session. For determining as to who were nenbers of
A 1.C.C. and del egates the Conm ssion accepted those persons
as nmenbers of A 1.C.C. and del egates who held that position
in the earlier session of the Congress at Faridabad before
the split.

Decision was accordingly given that for the purpose of
paragraph 15 of the Synbol order Congress 'J' was the
congress for which the synmbol “Two Bull ocks with Yoke on"
had been reserved.. Appeal was filed against this order of
the Election Conm ssion. An appeal was also filed against
the judgnent ofthe Madras High Court on a certificate
granted by that Court, repellingthe contention t hat
paragraph 15 was ultra vires and invalid in so far as it
conferred power on the Commission to decide the dispute
bet ween twogroups of a political party. On (i) the
guesti on whether the test of majority or nunerical strength
which was taken into account by the Comm ssion was in the
ci rcunst ances of-the case a rel evant and germane test; (ii)
the binding nature of the decision given by the Comi ssion
under paragraph 15; ‘and (iii) the question whether paragraph
15 was ultra vires and invalid

HELD : Dism ssing the appeals

(1) The occasion for naking an order ~under~ paragraph 15
ari ses when the Commi ssion is satisfied, on the infornation
inits possession that there are rival sections or groups of
a recogni sed political party each of whom

320

clains to be that party. |In the circunstances ' of the
present case the comm ssion had to decide the matter /under
paragraph 15 and there was nothing objectionable in the
conmuni cati on dated January 15, 1970, sent to the two riva
parties on its behalf. [333 E]

As Congress is a denocratic Oganisation the test of
majority and nunerical strength was a very valuable and
relevant test. The figures found by the Conmi ssion of the
menbers of the two houses of Parliament and of ~ the “state
| egislatures as well as those of A 1.C.C nenbers and
del egat es who supported Congress 'J', have not been shown to
be incorrect. In view of these figures it can hardly be
di sputed that susbtantial nmajority of the nenbers of the
congress in both its legislative wing as well ~as the
Organi sation wi ng supported Congress 'J'. [336 A

In view of the rempval s and expul sions which followed in the
wake of split in the congress, the Conm ssion adopted proper
approach for determning as to who should be taken to  be

menbers of A |I. C C or the delegates, nore so, when in
the opinion of the Commission, the wvalidity of those
renoval s and expul sions was open to question. Further, if

accordi ng to paragraph 6 of the Synmbols Order the number of
seats secured by a political party or the nunber of votes
cast in favour of the candidates of a political party can be
a rel evant consideration for the recognition. of a politica
party, one is at a loss to understand how the nunbers of
seats in the Parlianment and state |egislatures held by the
supporters of a group of the political party can be
considered irrelevant. Consequently, there is no error in
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the approach of the commission in applying the rule of
majority and nunerical strength for determining as to which
of the two groups was the Congres party for the' purpose of
para 15 of the Synbols Order.[336E, C, 338 B]

Even t hough the mass of congress nmenbers are primary menbers
there are practical difficulties in ascertaining the w shes

of those menbers. It can be legitimately considered that
the nmenbers of the A I.C. C. and the del egates reflected, by,
and large, the views of the primry nmenbers. The
Conmi ssion, in any inquiry under paragraph 15, has to act

with a certain measure of pronptitude and it has to see that
the inquiry does not get bogged down in a quagmre. [336 F].
Par agraph 13 of the Synbols order has nothing to do with the
guestion of resolving a dispute wherein two rival sections
or groups of a recognised political party claimto be that
party. For resolving of such a dispute only paragraph 15 is
to be | ooked into. ;[338 GH]

General~ Assenbly of Free Church of Scotland and Ohers v.
Lord Overtoun-and Qthers, :[1904] A C. 515, distinguished.
Sanyukta ' Socialist Party v. Election Commi ssion of India &
Anr., [1967] 1 S.C R 643, held inapplicable.

The synbol is not property to be divided between co-owners.
The allotment of a synbol to the candidates set up by a
political party isa legal right and in case of split the
Comm ssion has been authorised to determine which of the
rival groups or section is the party which was entitled to
the synbol. The Conmmi ssion in resolving this dispute does
not decide as to which group represents the party, but which
group is that party. [339 H

(ii) The claimmade is only for the purpose of synbols in
connection wth elections to the Parliament and state
| egi sl atures and the deci sion of

321

the Conmi ssion under paragraph 15 constitutes a direction to
the Returning Oficer for the purpose of rule 10 of the
Conduct of Election Rules, 1961 The said direction shall be
bi nding upon the Returning Oficer in accordance with sub-
rules (4) and (5) of rule 10. [339 D

[The Court did not express any opinion on the question
whet her the decision of the Conmission can be called into
guestion in appropriate proceedings in-a court of 1aw]

(iii) There is no substance in the contention that paragraph
15 of the Synbols order is ultra vires the powers of the

Conmi ssi on. The, Comm ssion has been clothed with plenary
powers by the Conduct of Election Rules in the matter of
allotment of synbols. If the Conmission is not to be

di sabled from exercising effectively the plenary powers
vested in it in the matter of allotment of synmbol and. for
issuing directions in connection therewith, it "is plainly
essential that the Conmm ssion should have the power to
settle a dispute in case claimfor the allotnment- of the
synmbol of a political party is made by two rival claimants.
Para 15 is intended to effectuate and subserve the main
pur pose and objects of the synmbols order. The Conm ssion is
an authority created by tile Constitution and according to
Article 324, the superintendence, direction and control of
the Electoral rolls for the conduct of elections to
Parliament and the legislature of every state and of
el ections to the offices of President and Vice President is
vested in the Conmi ssion. The fact that the power of
resolving a dispute between two rival groups for all otnent
of symbol of a political party has been vested in such a
hi gh authority would raise a presunption, though rebuttable,
and provide a guarantee, though not absolute but to a
consi derabl e extent, that the power woul d not be ni sused but
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woul d be exercised in a fair and reasonabl e manner.[342 A-G
There is also no substance in the contention that as power
to nake provisions in respect to elections has been given to
the Parlianment by Article 327, the power cannot be further
del egated to the Commi ssion. The |aw made by Parlianent
under article 327 is subject to the other provisions of the
Constitution including article 324. It, therefore, cannot
be said that when the Commi ssion issues direction, it does
so not on its own behalf but as delegate of sone other
authority. [342 H]

JUDGVENT:
Cl VI L APPEELLATE JURISDICTION : Civil Appeal No. 70 of 1971
Appeal by Special Leave fromthe decision dated the 11 th
January 1971 of the Election Commission of India in the
matter ~of an inquiry under paragraph 15 of the Election
Synbol s (Reservation and All otnent) O der, 1968.

AND

Civil Appeal s Nos. 2122 to 2124 of 1970.

Appeals from the judgment and order dated the 15th June,
1970 of the Madras High Court in WAs. Nos. 327 and 345 of
1970 and WP. No. 513 of 1970.
Shanti Bhushan, K C.  Sharma, Y. K ~Mathew and V.P
Chaudhry, for the Appellants in C. A No. 70 of 1971
R N Sachthey, for respondent No. 1 (In CA No. 70 of
1971).
322
K. L. Mshra, A P. Msra, Naunit Lal, V. P: Nanda, Janak
Rai, Swaranjit Sodhi and R K. Shukla, for respondent No. 2
(In CA No. 70 of 1971).
A. K Sen, Bawa Shiv Charan, K S. Suri, O P. Sharma and
Kail ash Mehta, for respondent No. 3 (in CA No. 70 of
1971) .,
P. N Lekhi, M K Garg and V. C. Prashar, for respondent
No. 5 (In C.A No. 70 of 1971).
Mukat Behari Lal Bhargava, S. L. Bhargava and V. C/ Prashar
for respondent No. 5 (In C.A No. 70 of 1971
Respondent No. 6 appeared in person(ln C.A° No.~ 70 of
1971).
M Natesan, T. L. Garg and R,. Copal akri-shnan, for ~the
Intervener (In C A No. 70 of 1971) and the appellants (In
C. As. Nos. 2122 to 2124 of 1970).
R N Sachthey and S. P. Nayar, for respondents Nos. 1 and
2 (In C.A Nos. 2122 and 2123 of 1970) and respondent No. 1
(C. A No. 2124 of 1970).
The Judgrment of the Court was delivered by
Khanna, J. Civil Appeal No. 70 of 1971 has been filed by
special leave by Shri Sadiqg Ali and another against the
order of the Election Commission of India (hereinafter
referred to as the Conmi ssion) under paragraph 15 of the
El ection Synbols (Reservation & Allotnent) Oder, 1968
(hereinafter referred to as the "Synbols Order’), whereby
the Comm ssion held that for the purpose of allotnment  of
synbol in elections the political party presided over by
Shri  Jagjivan Ram was the Indian National Congress and was
entitled to the synbol of "Two Bullocks wth Yoke on",
reserved for the said Congress.
Indian National Congress (hereinafter referred to as the
"Congress’) is a recognised National Party under the Synbols
O der. The synbol of the "Two Bullocks with Yoke on" was
exclusively reserved for the Congress’ for the purpose of
elections to the Houses of Parlianent and the Legislative
Assenblies of the States and Union Territories. The
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Congress is a voluntary association; it 1is neither a
statutory body nor a registered society under the Societies
Regi stration Act. It has framed its own constitution and
rul es. Shri S. N jalingappa was el ected President of the
Congress with effect from 1st January, 1968 for a period of
two years.

Dr. Zakir Hussain, President of India, died in 1969. Split
then took place in the Congress Party following differences
over

323

the choice of Congress nomnee for the office of the
President of |India. Each group claimed to represent the
Congress Party. : One; of the groups elected Shri C
Subramani am as the President of the Congress. Subsequently,
Shri  Jagjivan Ramwas el ected President by this group in
pl ace of Shri Subramani am  For sake of convenience this
group woul d hereafter be referred to as Congress 'J'. Shri
Ni jali ngappa continued to be the President of the party
represented by the other group which would hereafter be
referred toas Congress 'O.

On 21st Decenber, 1969, Shri Subramaniamclainming to be the
President of the Congress, addressed a letter to the Chief
El ection Commi ssioner stating that there had been a change
in the office-bearers of the Congress. Enclosed with the
letter was the list of office-bearers of Congress 'J° Party
and it was stated that they were the office-bearers of the
Congr ess. There was then sone exchange of -~ correspondence
between the Conmmission and. Congress 'J' Party. On 3rd
January, 1970, a comruni cati on was addressed to the El ection
Conmi ssi on on behal f of the Congress 'J' that Shri Jagjivan,
Ram had been duly el etced as President of the Congress and
had taken charge on Decenber 25, 1969, during the  plenary
session held at Bonbay.

On 8th January, 1970, a letter was sent on behalf 'of the
Conmi ssion to the Secretary of Congress 'O . Enclosed wth
that letter was a copy of the letter of Shri  Subramani am
dated 21-12-1969. The Congress 'O was asked to nmake its
coments so as to enable the Conmission to take decision in
the mtter after’ hearing both parties. On 14th January,
1970, a reply was sent on behalf of Congress 'O by its
CGeneral Secretary, Shri Sadiq Ali. In that reply it was
stated that Shri Subramani am who had styled hinself as the
President of the Congress was, in fact, not its President
and that the duly elected President of the Congress was Shri
Ni j al i ngappa. It was al so stated that the office-bearers
nmentioned by Shri Subramani amincluding Shri  Subramani am
hinsel f, were persons expelled fromthe Congress and had
otherwise ceased to be the nmenbers of the Congr ess.
Further, according to the letter of Shri Sadiqg A, the
Conmi ssion should not have entertained any comrunication
from a group of people who had formed a new party-and were
masquerading thenmselves in the name and style of the
Congr ess. This association of persons, added Shri  Sadiq
Ali, was neither a splinter group nor a rival section of the
Congress. The conpetence of the Commission to enquire into
the matter was al so questi oned.

On 15th January, 1970, a conmuni cation was addressed by the
Conmi ssion to the Secretary of Congress 'J' as well as that
of Congress 'O stating that, "a dispute appears to have
arisen as to

324

which of the two groups is. the recognised political party
known as the Indian National Congress for the purposes of
the Election Synmbols (Reservation & Allotnment) Order, 1968,
and the Conmission is requried to take a decision in the
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matter in terns of paragraph 15, read with paragraphs 18, of
t he said Order. The Comm ssion proposes to afford

reasonabl e opportunities to each group to present its case
before it so that the Commi ssion nmay take into account al
the available facts and circunstances for deciding the
case".

On 22nd January 1970, a statenment was filed on behalf of
Congress 'J' before the Election Conmission. According to
that statenent Shri Nijalingappa was el ected President of
the Congress with effect from 1st January, 1968 for a period
of two years under Article 5 of the old Constitution which
cane into force on 25th June, 1967. The election of the
nmenbers of the Al India Congress Conmittee was held by the
del egat es. In accordance with the old Constitution,- the
nmenbers of the Pradesh Congress Committees were, del egates
to the Indian National Congress. The termof the nenbers of
the Al India Congress Conmttee, the Pradesh Congress
Comm ttees and the Committees subordinate thereto and of the
of fice-bearers thereof was to expire on 31 st Decenber,
1969, wunder Article 5 of the Add Constitution. On 28th
April, 1969, the Wrking Committee of the Congress passed a
resolution at Faridabad for extending the term of al
Conmittees of the Congress and of the of fice-bearers
including that of the President, Shri Njalingappa, for a
further period of one year. The said resolution, according
to Congress 'J' was nhot |egal as there was no energency or
special situation warranting the extension-of the norma
term of two years. ' The resolution was also stated to be
invalid as it was not subnitted under the old Constitution
to the Al India Congress Committee for ratification as
early as possible.

Under the new Constitution which cane into force on. 11 th
July, 1969, the above resolution was required, according to
the statement on behalf of Congress 'J', to be subnmitted to
the Al India Congress Conmittee for ratification in any
case within 6 nonths. The resolution was not ratified at
the neeting of the AIl India Congress Committee ‘'held in
Bangal ore in July, 1969. The period of 6 nonths prescribed
for the ratification of the resolution expired on 28th
October, 1969 and as the resolution was not —ratified, the
same according to the statement becane void. Further, _as
the term of Shri Nijalingappa as President —was going to
expire on 31lst Decenber, 1969, it became necessary for the

Al  India Congress Committee to nmake arrangenents for the
el ection of the President before the ~said  date. A
requisition, it is stated, signed by nore than 400  menbers
of the All India Congress Conmittee, out of

325

a total of 707, was sent for calling a neeting of the AR
India Congress Committee. Shri N jalingappa then called a
neeting of the Congress Working Conmittee on 1 st “Novenber

1969. Before that, on the night of 31st Cctober, 1969, Shri
Ni j al i ngappa decl ared that Shri Subramaniam a nenber of the
Congress Wirking Commttee had ceased to be a nenber of that

Conmittee. Shri  Nijalingappa also on that night renoved
Shri Fakhruddin Ali Ahned fromthe nenbership of the Wrking
Commttee,. The, ,above act of Shri N jalingappa according
to the statement, was nmala fide, illegal and against the

principles of natural justice.

According further to the statenment submitted on behalf of’
Congress 'J', the requisition sent by nore than 400 nenbers
of Al India Congress Conmittee was received by Shri
Nijalingappa on the night of 31st COctober, 1969 and was
turned down by the Working Conmittee. 17 nmenbers of the Al

I ndia Congress. Conmittee who were also signatories to the
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above- nmenti oned requisition, issued a notice on 5th
Noverber, 1969 calling a neeting of the All India Congress
Conmittee to consider the subjects nentioned in t he
requi sition. Copies of the said notice were sent to Shri
Ni jalingappa and a public statenent was issued by Shri
Subramani am that Shri Nijalingappa would be presiding over

the neeting if he attended the sane. The requisitioned
neeting of the Al India Congress Comittee was held at
Del hi on 22nd and 23rd Novenber, 1969 and was, according to
the statenent, attended by 435 nmenbers of the Al India

Congress Committee out of a total of 707. Shri Nijalingappa
and his followers did not attend the requisitioned nmeeting.
Si x menbers having voting rights also, comunicated their
support in witing for the requisitioned neeting. One of
the resolutions passed at the requisitioned neeting related
to the renoval of Shri Njalingappa from the office of

Presi dent . By another resolution Shri Subramani am was
appoi nted President -and he was asked to function as such
until 'a 'new President was elected by the delegates. In

accordance with the, resolution passed in the above
requi sitioned neeting, a plena session of the Congress was
held in Bonbay on 28th and 29th Decenber, 1969. Shri
Jagjivan Ramwas el ected President before the said plenary
sessi on. An overwhel ming majority of del egates are stated
to have attended the plenary session held at Bonbay under
the Presidentship of Shri Jagjivan Ram The resolutions
passed in the requisitioned neeting of -22nd and 23rd
Novenber, 1969 were ratified at the plenary session in
Bonbay. 423 out of 707 menmbers of the Al 1India Congress
Conmittee attended’ the Bonmbay Session

According further to the statement submitted on behalf of
Congress 'J', 229 out of 284 Congress Menbers of Lok Sabha
and 106 out of 147 Congress Menbers of Rajya Sabha declared
their
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all egiance, to the Congress Government |ed by Shrimti
Indira ,Gandhi as Prine Mnister and to the Congress led by
Shri  Jagjivan Ram as President.  As against that,  Congress
'O clainmed the allegiance of 65 Menbers of Lok Sabha and 40
Menbers of Rajya Sabha. The Congress Legi sl ature Parties of
Mahar ashtra, Madhya Pradesh, Andhra Pradesh, ~Rajasthan,
Assam  Haryana, Jammu & Kashmir, H machal  Pradesh  and
Tripura declared their support to the Congress Governnents
in those States and to Congress 'J'. The Speaker~ of Lok
Sabha and the Chairnman of Rajya Sabha recognised Congress
"J’ in Parlianent as the party .which was in power and which
ran the Central CGovernnent. The statenent added that the
El ecti on Commi ssion was the only authority to decide dispute
about the allotnent of synbol. Prayer was ,accordi ngly made
that the synbol reserved for Congress for the purposes of
general elections and bye-el ections should be allotted to
candi dat es who woul d be nomi nated and declared their | alleg-
ance to Congress 'J'.

A counter-statenment was submtted on behalf of Congress 'O
by its General Secretary, Shri Sadiqg Ali on 16th February,
1970. The various allegations nade in the st at enent
submitted on behalf ,of Congress 'J' were controverted and
it was stated that the Election Comm ssion had no
jurisdiction to hold the enquiry. According to the counter-
statenment, the Congress Parliamentary Board in its neeting
held in July 1969 decided by majority to put up Shri N
Sanjiva Reddy as candidate for the office of the President
of India. The decision of the majority upset Smt. Indira
Gandhi . Snt . I ndira Gandhi, Shri Jagjivan Ram and Shri
Fakhr uddi n Ali  Ahnmed, at the initial stages of t he
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Presidential election, supported ,the candidature of Shri
Sanjiva Reddy but subsequently they started a canpaign for
the defeat of the, Congress candidate and for the success of
Shri V. V. Gri. The explanations of Shrimati Indira
, Gandhi, Shri Jagjivan Ram and Shri Fakhruddin Ali Ahmed
were ,called by the Congress President on 18th August, 1969.
On 31st Cctober 1969, Shri Nijalingappa wote a letter to
Shri  Subranmani am t hat he had ceased to be a nmenber of the
Working Conmittee. The reason for that was that Shri
Subramani am who was a nenber of the Al India Congress
Conmittee by virtue of being the President of the Tam | Nadu
Congress Conmittee, had resigned the Presidentship thereof
and had thus ceased to be a nenber of the Al India Congress
Commi ttee. Shri Fakhruddin Ali Ahned was renmoved from the
nmenbership of the Wrking Commttee because according to the
counter-statenent, he had lost the confidence of t he
Presi dent . The requisition sent for calling a neeting of
the Al India Congress Committee was rejected in a neeting
of the Congress’ Working Conmttee on 1st Novenber, 1969.
When t he nmenbers of the Congress Working Conmittee |earnt
327

from newspaper reports that sone nenbers of the Wrking
Conmittee had taken a decision to convene a neeting of the

Al India. Congress Conmttee on 22nd and 23rd Novenber,
1969, the Wbrking Committee took the view that it was bound
to, result in indiscipline. Shri Ni jral i ngappa then

addressed a letter to Shrimati |ndira Gandhi- charging her
with indiscipline and asking her to explain her position.
As regards the validity of the resolution postponing the
el ections, the case set up in the counter-statement is that
the said resolution was valid in law and its wvalidity had
not been questioned by one one. Regarding the notice sent
by 17 nenbers of the AR India Congress Conmittee for
convening the requisitioned neeting of the Al I ndi a
Congress Comm ttee, the case of the Congress 'O is that the
said notice was invalid and the persons who attended the
neeting on 22nd and 23rd Novenber, 1969 did so in their
personal capacity. The decisions taken in that neeting are
stated,. to have no effect on the Wrking Comm ttee. St
Indira Gandhi, who presided over the neeting, according to
the counter-statement, had been expelled from the primary
menber shi p of Congress on 12th Novenber, 1969. The
resolution passed in the neeting, held on 22nd and 23rd
Novemnber, 1969 being void ab initio could not be
subsequently ratified by any authority. As regards, the
Menbers of Parlianent and State Legislatures who ~declared
their allegiance to Congress 'J', the stand taken in the
count er statement is that their position was that of
def ect or.
A rejoinder and sonme other applications were thereafter
filed. The Commission on 7th March, 1970 franed and settled
the follow ng four points for discussion
1. Has the El ection Commi ssion jurisdiction
within the neaning of paragraph 15 of the
El ection Synbol (Reservation & Allotnent)
Order 1968, to decide whether any one or none
of the rival sections or groups of the Indian
Nati onal Congress,. a national party, is the
sai d I ndi an National :Congress ?
2. Has the Election Commssion, for the
pur pose of undertaking the inquiry to cone to
a decision as aforesaid, been satisfied on
information in its possession that there are
two rival sections or groups of the said
I ndi an National Congress each. claimng to be




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 10 of 22
that Congress ?
3. What is the nature of an el ection synbol
under the Election Synbols (Reservation and
Al | ot nent)
328

Order, 1968, and whether an el ection synbol,
whet her reserved or free, is property ?
4. Wiether, on the facts and circunstances
available to the Election Conm ssion, any of
the alleged rival sections of the said Indian
Nati onal Congress is that Congress for the
pur poses of the Election Synbols (Reservation
and Allotnment) Order 1968; if so, which is
that rival section, or, whether On the facts
and circunstances referred to above, none of
the rival sections of the said Indian Nationa
Congress is that Congress ?"
In an order covering 437 pages which, considering the nature
of controversy, appears to be abnormally prolix, the
Conmi ssion held on the first point that if had jurisdiction
to decide the matter. The, contention that the Wrking
Committee or the President of ;Congress 'O were the only
authorities to give a binding decision in the dispute was
repelled in the fol l'ow ng words
"If, 'therefore, there are facts in the present
case which show a total and entire cleavage in
the ' Indian National Congress from top to
bottom and that the rivalry between the two
groups has al nost assumed the formof enmty,
then relying upon a few provisions of the
Constitution and the rules of the party it
cannot, in nmy view, be validly contended that
the Election Conmission has no jurisdiction
because the Wirking Comm ttee or the President
of one group whose existence and authority are
totally repudi ated by the other group, are the
only authorities to give final and binding
decisions in the present dispute. The' very
exi stence of such a conflict is enough to
create jurisdiction to find out and decide
whet her the conflict. is genuine and whether
the clainms and allegations of the applicants
are valid or the contentions and objections of
the opposite parties. But that question wilt
have to be determined on  the facts and
circunst ances established in the case".
On point 2, the Comm ssion observed that it was satisfied on
the information available in its possession that there were
two rival sections of the Indian National Congress, /each
claimng to be that Congress. Regarding point 3, the
finding of the Commi ssion was that the Election Symbol was
not property. As regards point No. 4, the Conm ssion
observe that the mpjority test was a valuable and relevant
test in a denocratic Organisation. The test based upon the
provi sions of the Constitution of the Congress canvassed on
behal f of the Congress 'O was held to be hardly of any
assistance in view of the renovals from nenbership and
expul si ons
329
fromthe Conmttees of the Congress of the menbers bel ongi ng
to one group by those belonging to the opposite group. Ref
erence was also nade in this context to the rejection of the
requisition sent by sonme nenbers of Congress 'J' for
convening a neeting of the AIl India Congress Committee.
The Comm ssion then considered another test, nanely, that
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based upon the ains and objects as incorporated in the
Constitution of the Congress. It was observed that none of
the two groups had challenged in any manner or openly
repudi ated those ainms and objects. The test based upon the
ai ms and object was consequently held to be ineffective and
neutral . Applying the test of majority, the Comm ssion
observed that Congress 'J’ had the majority out of the tota
nunber of nenbers returned on Congress tickets to the Houses
of Parliament as well as the nmajority out of the sum tota
of the nenbers of all the Legislatures, returned on Congress
tickets although in some States, |like Gujarat and Msore,
Congress 'O had mgjority in the Legislature. As regards
the organisational w ng of the Congress, ’'the Commi ssion
cane to the conclusion that Congress 'J' enjoyed nmgjority in
the Al India Congress Conmittee as well as anobngst the
del egat es of the ~undi vided Congress. Deci sion  was
accordingly giventhat for the purpose of paragraph 15 of
the Synbol Order, Congress 'J ‘was the Congress for which
the synmbol "Two bul l'ocks with Yoke On had been reserved.
Before " dealing with the contentions advanced in appeal, it
nmay be apposite to refer to the relevant provisions. Art.
324 of the Constitution provides inter alia that the
superintendence, direction and control of the preparation of
electoral rolls for and. the conduct of all elections to
Parlianment and Legi'sl ative Assenblies of the States and al
elections to the offices of President ~ and Vice-President
held under the Constitution shall be vested in the Com
nmi ssion  According to section 169 of the Representation of
the People Act, 1951 (Act 43 of 1951)., the Centra
Covernment may, -after consulting the El ection Conmm ssion by
notification in the official gazette, make rules for
carrying out the purposes of the Act. Wthout prejudice to
the generality of the foregoing power, ~sub-section (2)
enunerates some of the matters for which provision may be
made in the rules. Sub-section (3) requires that the rules
framed should be |laid before each House of Parlianent.
Conduct of Elections Rules, 1961 were thereafter franmed by
the Central Governnent. Rule 5 of those Rules requires the
Conmission to specify the synbols that nmay be  chosen by
candi dates at elections in Parlianmentary —and  Assenbly
el ections and the restrictions to which that choice shall be
subj ect . Rul e 10 nakes provision for allotment of synbols
to the contesting candidates by the Returning Oficer
subject to general or special directions issued by the
Comm ssi on.
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The Synbols Order has been issued by the Conmi ssion in exer-
cise of the powers conferred 'by Article 324 of the
Constitution read wth Rules 5 and 10 of the Conduct of
El ection Rules. Paragraph 2 of the Synbols Order contains
the wvarious definitions. According to clause (h) -of that
par agraph, ©political party neans an association or body of
i ndi vidual citizens of India registered with the Conm ssion
as a political party under paragraph 3 and includes a
political party deened to be registered with the Conmi ssion
under the proviso to sub-paragraph 2 of that paragraph
Paragraph 3 deals with registration with the Conm ssion of
associ ati ons and bodies as political parties for the purpose
of the Order. According to that paragraph, any association
or body of individuals, citizens of India calling itself a
political party and intending to avail itself of the
provisions of the Order shall nake an application to the
Commi ssion for its registration as a political party for the
purpose of that Oder. Sub-paragraph (2) provides the
peri od within which an application has to be made.
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Exenption from making the application in certain contigency
with which we are not concerned is also granted. Sub-
paragraphs 3 & 4 specify the formalities and the particulars
required for the application. The particulars include the
nanes of the President, Secretary and other office-bearers
of the political party, the numerical strength of its
nmenbers as well as the political principles on which it was
based and the policies, ains and objects it pursued or
sought to pursue. Power is given to the, Conmm ssion under
sub-paragraph 5 to «call for further particulars. The
Conmi ssion thereafter decides whether to register t he
associ ation or body as political party or not. The decision
of the Commssion in this respect has been made final by
sub- paragraph 7. Provision is further nade by subparagraph 8
that after the association or body has been registered ,as’
a political party, any change in its nanme, head-office
of fice bearers, address and political principles, policies.,
ainms and objects and any change in any other materia
matter, shall~ be communicated to the Comm ssion wthout
del ay. Paragraph 4 provides for  allotment of synbols.
Paragraph- 5 deals wth the classification of synbols.
According to this paragraph, a reserved synbol is a synbol
reserved for a political party for exclusive use by that
party. A synbol other than the reserved synbol has been
described by the said paragraph to be a free synbol.
Political parties 'have been classified as recogni sed
political parties of un-recognised political parties by
paragraph 6. The recognised political parties have been

divided into tw categories. 1f~ a political party is
treated as a recognised political party in~ four or nore
states in accordance with paragraph 6, it shall  ‘have the

status of a national party throughout the whole of India.
If on the contrary a political party is treated as’' a
recogni sed political party in less than four states, it
shall enjoy the status of a state party in the state
331
or states in which it is a recognised political party. e
need not dilate upon this aspect because it is commpn case
of the parties that the Congress - is a national ‘party.
Paragraph & deals with choice of synbols by -candi dates of
nat i onal and state parties and al | ot ment t her eof.
Par agraphs 9, 10, 11 & 12 deal with certain restrictions on
the allotnment of synbols, concessions to certain candidates
as well as the choice of synbols by sone categories  of
candi dates w th which we are not concerned. Par agraph 13
specifies as to when a candi date shall be deemed to be set
up as a candidate by a political party and reads as under :-
"13. When a candi date shall be deened to be set
up by a political party--
For the purposes of this Order a candidate
shall be deened to be set up by a “politica
party if, and only if-
(a) the candidate has nade a declaration to
that effect in his nom nation paper
(b) a notice in witing to that effect has not
| at er than 3 p.m on the last day of
wi t hdrawal of candi datures, been delivered to
the returning officer of the constituency_;
and
(c) the said notice is signed by the
President, the secretary or any other office-
bear er of the party and the pr esi dent,
secretary or such other officebearer is
authorised by the party to send such notice
and the nane and specinmen signature of the
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president, the secretary or such other office-
bearer are comunicated in advance to the
returning officer of the constituency and to
the Chief Electoral Oficer of the State".
Par agraph 14 gives power to the Conmission to issue certain
instructions to un-recogni sed political parties. Par agr aph
15 with which we are directly concerned in this case reads
as under : -
"15. Power of Commission in relation to
splinter groups or rival sections of a
recogni sed political party-
VWhen the Conmi ssi on is satisfied on
information in its possession that there are
rival sections or groups of a recognised
political party each of whomclainms to be that
party, ~the Comm ssion nay, after taking into
account al | the avail abl e facts and
circunmstances of  the case and hearing such
representatives of the sections of groups and
ot her persons as desire to be heard, decide
that one such rival section or group or none
of such rival sections or 8-L500Sup. d/72
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groups is that recognised political party and
the /decision of the Commssion shall be

bi nding on all such rival ‘sections or groups".
The powers of the Conmission in case of -anal gamation of two’
or mnore political parties is contained in paragraph 16 and
it reads
"16. Power of Conmi ssion in case of amal gana-
tion of two or nore political parties-
(1) when two or nore political parties, one or
sone or all of whomis a recognised politica
party or are recognised political parties,
join together to forma new political party,
the Conmi ssion may, after taking into  account
all the facts and circunstances of the |case,
hearing such representatives of the newy
fornmed party and ot her persons as desire to be
heard and having regard to the provisions of
this Order, decide--
(a) whether such newy formed party should be
a National party; and
(b) the synbol to be allotted to it.
(2) The decision of the Comm ssion under~ sub-
paragraph (1) shall be binding on the newy
formed political party and all the conponent
units thereof".
A notification containing the list of political parties and
synbols has to be issued by the Conm ssion under paragraph
17 whil e paragraph 18 gives certain additional powers to the

Conmi ssion for issuing instructions and directions. The
requisite notification was accordingly issued by t he
Conmi ssi on under par agraph 17. Accordi ng to that

notification, Indian National Congress was a National party
and its reserved synmbol was "Two Bul |l ocks with Yoke On".

Perusal of the different paragraphs of the Synbols O der
makes it mani fest that they provide, as is made clear by its
preanbl e, for specification, reservation, choi ce and
allotment of synbols at elections in parlianentary and
assenbly constituencies as well as for the recognition of
"political parties in relation thereto and for nmatters
connected therewith. One such matter is the decision of a
di spute when two rival sections or groups of a recognised
political party claimto be that party for the purpose of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 22

the Synbols Order. Paragraph 15 provides for the nmachinery
as well as the nanner of resolving such a dispute.

Bef ore discussing the scope and anbit of paragraph 15, it
may be pertinent to find out the reasons which led to the
i ntroduction
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of synmbols. It is well known that overwhelm ng majority of
the electorate are illiterate. It was realised that in view
of the handicap of illiteracy, it mght not be possible for
the illiterate voters to cast their votes in favour of the

candi date of their choice unless there was some pictoria
representation on the ballot paper itself whereby such
voters mght identify the candidate of their choi ce.
Synbols were accordingly brought into use. Synbol s or
enblens are not a peculiar feature of the election law of
India. In sone countries, details in the formof letters of
al phabet or nunbers are added against the name of each
candidate while in others, resort is made to synbols or
enbl ens. The object is to ensure that the process of
election is as genuine and fair as possible and that no
el ector should suffer fromany handicap in casting his vote
in favour of a candidate off his choice. Al t hough the
purpose which accounts for the origin of synbols was of a
[imted character, the synbol of each political party wth
the passage of tinme acquired a great val ue because the bulk
of the electorate associated the political party at the tine
of elections with its synbol. It is, therefore no wonder
that in case of a split in a political party, there is a
keen contest by each rival group to get the synbol of that
party.

Let us now go back to paragraph 15. The occasi on for naking
an order under this paragraph arises when the Comission is
satisfied on information in its possession that there are
rival sections or groups of a recognised political ' party
each of whomclains to be that party. The Commission in
such an event decides the matter after taking into  account
all available facts and circunmstances of the case and
hearing such representatives of the sections or groups and
other persons as desire to be heard. The Conm ssion may
decide that one such rival section or group .is that
recogni sed political party or that —none of such riva
sections or groups is that party. The aforesaid decision
has been nmade binding on all the rival sections or ~groups
who claimto be the political party in question

In the present case, we find that a claimwas nmade on behal f
of Congress ’'J that its office-bearers were the office-
bearers of the Congress. The said claimwas repudiated by
Congress 'O and according toit, it was the genuine
Congress Party and its President was Shri N jlingappa.
According further to the stand taken on behalf of Congress
g, the nenbers of Congress 'J’ wer e masquer adi ng
thenselves in the nanme and style of the Congress. The
Conmi ssion in the circunstances, had to decide the nmatter
under paragraph 15 and we find nothing objectionable in the
conmuni cati on dated January 15, 1970 sent to the two riva
parties on its behalf wherein it was stated that "a dispute
appears to have, arisen
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as to which of the two groups is the recognised politica
party known as the Indian National Congress for the purposes
of the Synbols Oder."

Controversy between the parties has ranged on the question
whet her the Comm ssion has taken into account all ’the
available facts and circunstances of the case’. The
Conmission in this context considered the various criteria
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for determning which of the two groups , Congress "J" or
Congress 'O was the Congress and cane to the conclusion
that the criteria other than that of the numerical strength
or Mjority could not provide a satisfactory sol ution. So
far as the test of majority is concerned, the Comni ssion
found that the relative strength of the two groups in the
two Houses of Parlianent and the State Legislature was as
under : -

Nane of the House. Position as on. Position in the

22-1-1970 later half of 1970 Remar ks
Congress Congress Congress Congress
'y 'O 'y 'O
1 2 3 4 5 6
| - Parli anent
1. Lok Sabha 221 64 228 65
2. Rajya Sabha 103 42 85 40
I'l-Legislative Assenblies
A. States
1. Andhra Pradesh........... - - - - 175 14
2. Assam............ ... .. - - 75 - -
3. Bihar.......... . ... ... 81 31 86 28
4. CQujarat....... ... ..., 5 96 8 108
5. Haryana....../.... ..... . (no separate group 53 6
in the strength
of 48 Congress
menber s)
6. Jammu & Kashmr............ -= - - 61 - -
7. Kerala...........c... .. 1. 4 5 33 4
8. Madhya Pradesh.......... 177 -- 192 --
9. Maharashtra.............. 204 -- 191 13
10. Mysore........ .. ... .. ... 23 126 37 127
11. Nagal and - - -~ No party asln-
di anNat i ona
Congr ess.
12, Oissa. ... -- -- 8 3
13. Punjab..................... 28 -- 28 --
14. Rajasthan.................. 111 1 131 1
15. Tami | Nadu -- - - 8 41
16. Utar Pradesh 120 102 150 84
335
1 2 3 4 5 6
17. WestBengal ............. 38 13 - Assenbly
di ssol ved
on
30-7-70
B. Union Territories
1. Goa, Daman & Diu......... -- -- 1 - -
2. H machal Pradesh......... 42 -- 43 - -
3. Mani pur Di ssolved with effect from 16-10-69.
4. Pondi cherry 6 4 7 3
5. Tripura 27 -- 27 -
[11.-Legislative Councils
1. Andhra Pradesh -- -- 52 6
2. Bi har -- -- 33 22
3. Mahar ashtra 51 -- 46 3
4. Mysor e 6 46 7 43
5. Tam | Nadu -- -- 2 17
6. Ut tar Pradesh 37 33 33 29

As regards the del egates who were entitled to vote at
the wearlier Faridabad Session of Congress, the Comi ssion
found that out of the total nunber of 4,690 del egates, 2,870
pl edged their support to Congress 'J'. Regarding the
menbers of the Al India Congress Commitee (hereinafter
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referred to as the AICC), the Conmission held that the tota
nunber of AICC nmenbers who attended the Bonbay neeting of
the Congress 'J'. AICC was 423 out of 707 elected nenbers
and 56 out of 95 nomi nated and coopted nmenbers. The Bonbay
Session, it was further held, assumed inportance in view of

the fact that all the resolutions passed at the
requi sitioned neeting of Congress 'J° at Delhi wer e
sati sfied unani nousl y at the Bonbay sessi on. For

determining as to who were nenbers of AICC and del egates,
the Conmi ssion accepted those persons as nenbers of Al CC and
del egates who held that position in the earlier session of
the Congress at Faridabad before the split. 1In view of the
renoval s and expul sions which followed in the wake of split
in the Congress, the Commission, in our opinion, adopted
proper -approach for determining as to who should be taken
to be nenbers of AICC or the del egates, nore so, when in the
opi nion of the Comm ssion, the validity of (hose renobvals
and expul sions was open to question

The figures found by the Commission of the nenbers of the
two Houses of Parlianent -and of the State Legislatures as
wel |l as those of AICC nenbers and del egates who supported
Congress 'J’ have not been shown to us to be incorrect. In
view of those figures, it can hardly be disputed that
substantial majority of the nmenbers of the Congress in both
its legislative wing as well as
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the organisational wi ng supported the Congress 'J'. As
Congress 'J' is ‘adenocratic Organisation, the test of

maj ority and nunerical strength, in our opinion, was a very
val uabl e and rel evant test. \hatever mght be the position
in another system of government or Organisation, nunbers
have a relevance and inportance in a denocratic system of
governnment or political set up and it is neither ' possible
nor permssible to |lose sight of them  Indeed it 'is the
view of the mpjority whichin the final analysis proves
decisive in a denocratic set up.

It may be nentioned that according to paragraph 6/ of the
Synbols Order, one of the factors which nay be taken into
account in treating a political party as a  recognised
political party is the nunmber of seats secured by that party
in the House of People or the State Legislative Assenbly  or
the nunber of votes polled by the contesting candi dates ~ set
up by such party. |If the nunber of seats secured by a
political party or the nunber of votes cast in favour of the
candi dat es of a political party can be a rel evant
consi deration for the recognition of a political party, one
is at a loss to understand as to how the nunber of seats in
the Parliament and State Legislatures held by the supporters
of a group of the political party can be considered to be
rel evant. We can consequently discover no error in the
approach of the Commission in applying the rule of ~-majority
and nunerical strength for deter-’ nmining as to which of the
two groups, Congress 'J’ and Congress 'O was the Congress
party for the purpose of paragraph 15 of Synbols Order.

It is no doubt true that the nmass of Congress nenbers are
its primary nenbers. There were obvious difficulties in
ascertaining who were the primary nenbers because there
woul d in that event have been allegations of fictitious and
bogus nenmbers and it would have been difficult for the
Conmi ssion to go into those allegations, and find the truth
within a short span of tine. The Conmission’ in deciding
that matter wunder paragraph 15 has to act with a certain
measure of pronptitude and it has to see that the inquiry
does not get bogged down in a quagmire. This apart, there
was practical difficulty in ascertaining the wi shes of those
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nmenbers. The Comm ssion for this purpose could obviously be
not expected to take referendumin all the towns and
villages in the country in which there were the primry
menbers of the Congress. It can, in our opinion, be
legitimately considered that the nenbers of, AICC and the
del egates reflected by and large the views of the primary
menbers.

It is wurged by M. Shanti Bhushan on behalf of the
appellants that 1 1 nmenbers of the Congress Wor ki ng
Committee were with
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Congress 'O while 1 0 menbers were with Congress 'J'. The
matter, according to the |earned counsel, should have been
decided in accordance with the mgjority in the Wrking
Conmittee. SO far as this aspect is concerned, we find that
as it is not always convenient to convene general session of
the Congress or a nmeeting of the AICC, the Congress has its
Wor ki ng Conmittee which represents the Congr ess for
admi ni strative purposes and for taking decision on politica

and other natters. Sone of the nenmbers of the Wrking
Conmittee are el ected by the Al CC whi'le others are nom nated
by the President. The Wrking Comittee has not been shown
to possess any power of vetoing the decision of the AlICC

On the contrary, major decisions taken by the Wrking
Committee at the tine of AICC neetings are placed before the
AICC for ratification. In view of the fact that the w shes
of the mgjority @ of the nenmbers of AICC as well as the
del egates have been ascertained, we find it difficult to
accede to the contention that  the mjority  enjoyed by
Congress 'O against Congress 'J" in the Wirking. Comittee
should carry so nuch weight as to outweigh the nmmjority
support obtained by Congress 'J' anpbng del egates and the
menbers of AICC. In any case, we find that as against the
slender nmjority enjoyed by Congress 'J’ in the Wrking
Conmittee, Congress 'J’ had substantial nmajority amobng the
menbers of AICC and the del egates as well as the Congress
menbers of two Houses of Parlianment as al so the sum'total of
nmenbers of the State Legi sl atures.

The observations of late Pandit Jawaharlal Nehru in the
course of his speech on Kanraj Plan in the nmeeting of AlICC
held in August 1963, to which a reference has been nade on
behal f of the appellants, is hardly of any assistance to the
appel l ants for the purpose of this case. Pandit Nehru in
that speech enphasi zed the inportance of the organisationa

wing of the Congress and said that if the AICC or the
Wirking Conmittee did not desire that he should remain in
of fice, he was not going to have general elections to secure
the support of the people against the said Committees. It
is obvious that the stress in that speech was on the need of
the Prine Mnister securing the Support of the organisa-
tional wing. The speech did not deal with a contingency as
arises in the present case of resolving a dispute wherein
one group has the support of the majority of the |egislative
wing as well as the organisational wing other than the
Working Conmittee. The present is not a case wherein_ a
conflict has arisen because of one group having majority in
the organisational wing and the other having a majority in
the legislative wing of the party.

Argument has been advanced on behal f of the appellants that
the mtter should have been decided in accordance with the
provi sions of the Congress constitution. The Commission in
this con-
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text has found that there were renovals and expul sions of
the supporters of Congress 'J' fromthe various Comittees
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of the Congress by the nmenbers of Congress 'O and the
President, Shri Nijalingappa. The Commission has cone. to
the conclusion that the validity of the action of Shri
Ni j al i ngappa and other menbers of Congress 'O in renoving
and expelling nenbers of the other group was doubtful and
open to question. The Comm ssion has also questioned the
propriety of the action of the W rking Committee in
rejecting the requisition sent by the nenbers of AICC for
convening neeting of the AICC. It is, in our opinion, not
necessary for this Court to express any opinion. for the
purpose of this appeal about the validity.of the above
mentioned renovals and expulsions nor is it necessary to
express any view about the propriety of the rejection of the
requi sition. Li kewise it is not essential to say anything
as to whether one or both the groups were in the wong and
if so, to, what extent inthe controversy relating to the
split in the Congress. Al that this Court is concerned
with is whether the test of majority or numerical strength
whi ch 'has been taken into account by the Comission is in
the circunmstances of the case a relevant and germane test.
On that point, we have no hesitation in holding that in the
context of the facts and circunstances of the case, the test
of majority and nunerical strength was not only gernmane and
rel evant but a very valuable test.

Ref erence has been /made on behal f of the appellants to para-
graph 13 of the Synbols Order which has ‘been reproduced
earlier in this judgnent. The said paragraph nentions as to
when a candi date shall be deened to be set up by a politica
party. The three requisites for that are : that the
candi date has nmade a declaration to that effect in his
nom nation paper; that a notice is delivered to the
Returning Oficer before the specified timeand the said
noticed is signed by such office-bearer of the party who has
been authorised to send the notice. |It-also requires that
t he name and speci men signature of such office-bearer should
be communi cated in advance to the Returning Oficer and the
Chief Electoral Oficer of the State. Reading of paragraph
13 makes it plain that it deals with the case of individua
candi dat es and provi des a saf eguard agai nst the -contingency
of a claimbeing made by two rival candi dates of being the
nom nee of the sane party. Paragraph 13 has nothing to do
with the question of resolving a dispute wherein two riva
sections or groups of a recognised political party claim to
be that party. For the resolving of such a dispute, we have
only to | ook to paragraph 15.

Question during the course of hearing of the appeal has also
ari sen whet her the persons who were heard during the course
of proceedi ngs under paragraph 15 becone parties to those

proceed, -
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ings SO as to be entitled to be heard in appeal. In this

connection, we are of the opinion that although the
Conmi ssion nmay hear during the course of proceedings under
paragraph 15 ’'such representatives of the sections or

groups or other persons as desire to, be heard’, the parties
to the dispute necessarily remain rival sections or groups
of the recognised political party. Qher persons as desire
to be heard and who are heard by the Commission do not
become parties to the dispute so as to have a right of
addressing this Court in appeal. W have consequently not
al | owed argunents to be addressed in appeal on their behalf.
Question then arisen as to what is the binding nature of the
decision given by the Comm ssion under paragraph 15. In
this respect, it has to be borne in mnd that the Comi ssion
only decides the question as to whether any of the riva
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sections or groups of a recognised political party, each of
whomclains to be that party, is that party. The clai mnade
in this respect is only for the purpose of synbols in
connection wth the elections to the Parliament and State
Legi sl atures and the decision of the Conmi ssion pertains to

this limted matter. The Commission while deciding the
matter under paragraph 15 does not decide dispute about
property. "The proper forum for adjudication of disputes

about property are the civil courts. The decision of the
Conmi ssi on under paragraph 15 constitutes a direction to the
Returning O ficer for the purpose of Rule 10 of the Conduct
of Elections Rules, 1961. The said direction shall be
bi ndi ng upon the Returning Oficers in accordance with sub-
rules (4) and (5) of the abovenentioned Rule. Whether the
decision of the Conm ssion can be called into question in
appropriate proceedings in-a Court of lawis a matter which
does not arise in this case and we need not express any
opi ni on t her eon.

Contenti on has al'so been advanced on behalf of t he
appel | ant's ~that Congress ' O al though adhering to Congress
ains and objects is deprived of the use of synbol of "Two
Bull ocks with Yoke on" which had been allotted to the
Congress for the purpose of elections. The answer to ’'this

contention is that as a result of di fferences and
di ssensions, a political party may be split into two or nore
groups but the synmbol cannot be split. It is only one of

the rival sections or groups, as is held to be that
political party under paragraph 15, which would be entitled
to the use of the synbol in theelections while the other
section or group would have to do w thout that synbol. It
is not permissible ina controversy like the present to
di ssect the synbol and give one out of " two bullocks
represented in the synbol of the Congress to one group and
the other bullock to the other group. ~The synbol 'is not
property to be divided between co-owners. The allotnent of
a synbol to the candidates set up by a political party is a
I egal right and in case of split, (the
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Comm ssion has been authorised to determ ne which of the
rival groups or sections is the party which was entitled to

the synbol. The Conmission in resolving this dispute does
not decide as to which group represents the party but which
group is that party. It it were a guestion of
representation, even a small group according to t he

Constitution of the Organisation may be entitled to
represent the party. Were, however, the question arises as
to which of the rival groups is the party, the question
assunes a different conplexion and the nunerical  strength of
each group becones an inportant and relevant factor. It
cannot be gainsaid that in deciding which group is the
party, the Conmission has to decide as to which group
substantially constitutes the party.

Attenmpt has al so been made during the course of argunents to
show that the supporters of Congress 'J were defaulters in
paynment of subscription. No such case was adnittedly set
tip before the Conmi ssion. W have consequently not all owed
the appellants to raise this matter which hinges upon facts
in appeal

Ref erence has been nade on behal f of the appellants to a
House of Lords decision in the case of General Assenbly of
Free Church of Scotland and others v. Lord Overtoun and

ot hers(1). The said case related to the denonination of
Christians which called itself the Free Church of Scotl and
and had been founded in 1843. It consisted of mnisters and

laity who seceded fromthe Established Church of Scotl and,
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but who professed to carry with themthe doctrine and system
of the Established Church, only freeing thenselves by
secession from what they regarded as interference by the
State in matters spiritual. For manly years, efforts had
been nade to bring about a union between the Free Church and
the United Presbyterian Church, also seceders from the
Est abl i shed Church. 1In 1900 Acts of Assenbly were passed by
the majority of the Free Church and wunaninously by the
United Presbyterian Church for union under the name of the
United Free. Church and the Free Church property was
conveyed to the new trustees for behoof of the new Church
The United Presbyterian Church was opposed to the
Establishment principle, and did not nmamintain the West-
m nster Confession of ~Faith in its entirety. "t he
respondents contended that the Free Church had full power to
change its doctrines so long as the identity was preserved.
The appellants, avery small nminority of the Free Church
objected to the union naintaining that the Free Church had
no power to change its original doctrines or to unite with a
body which did not confess those doctrines. The appellants
accordi ngly conpl ai ned of breach of trust. It was held that
the Establishnment principle and the Westminster Confession
were distinctive tenets of the Free Church and

(1) [1904] A.C. 515,
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the Free Church had no power, where property was concerned,
to .alter the doctrine of the Church; that there was no true
union, as, the United Free Church had not ‘preserved its
identity with the Free Church not having t he same
distinctive tenets and that the appellants were entitled to
hol d for behoof of the Free Church the property held by the
Free Church before the union in 1900. ~The above case can
hardly be of any assistance to the appellants. It is clearly
di stingui shable on two grounds. The first ground relates.
to change of tenets on the part-of a religious group. As
against that, the present case relates to a political party
wherein none of the rival groups professes to renounce the
ains and objects of the party. The other ground is that the
dispute in the cited case related to property while that in
the present case relates to a legal right and not to
property.

The case of Sanyukto Socialist Party v. Election Comm ssion
of India & Anr. (1) has al so no bearing on the present  case.
The cited case related to nerger of two political~ parties
into one as a result of which the election synbol of one of
the nerger parties was allotted to the new party. The
parties separated again and the question which ~arose for
determ nati on was whet her the synbol can be taken back  from
the new party and given to the party to which it originally
bel onged. It is plain that the nature of controversy in the
said case was entirely different.

Cvil Appeals Nos. 2122-2124 of 1970 have been filed by Shr
P. Kakl can and anot her agai nst the judgment of the Madras.
High Court on a certificate granted by that Court. It is
not necessary to give the facts giving rise to these appeal s
because according to Shri Natesan, |earned counsel for the
appel lants in these appeals, the only additional point to be
agitated is about the vires of paragraph 15 of the Synbols
O der. The Madras High Court repelled the contention
advanced on behal f of the appellants that paragraph 15 was
ultra vires and invalid in so far as it conferred power on
the Comm ssion to decide the dispute between two groups of
a. political party.

It would follow fromwhat has been discussed earlier in this
judgrment that the Synbols Order makes detailed provisions
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for the reservation, choice and allotnent of synbols and the
recognition of political parties in connection therewth.
That the Commi ssion should specify synbols for elections in
parliamentary and assenbly constituenci es has al so been made
obligatory by rule 5 of Conduct of Election Rules. Sub-rule
(4) of rule 10 gives a power to the Conmission to issue
general or special directions to the Returning Oficers in
respect of the allotnent of symbols. The

(1) [1967] 1 S.C R 643.
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al l otment of synbols by the Returning Oficers has to be in
accordance w th those directions. Sub-rule (5) of rule 10
gives a power to the Conmssion to revise the allotnent of a
synbol by the Returning Oficers in so far as the said
allotment is inconsistent with the directions issued by the
Commi ssion. It would, therefore, follow that Commi ssion has
been clothed wth plenary powers by the above nmentioned
Rules /inthe matter of allotment of synbols. The wvalidity
of the- said Rules has not been chall enged before us. | f
the Commission is not to be disabled from exercising
ef fectively the plenary powers vested in it in the nmatter of
all otment of synbols and for issuing directions in cnnection
therewith, it 1is plainly essential that the Comni ssion
shoul d have the power to settle a dispute in case claim for
the allotnent of the synbol of a political party is made by
two rival claimants.” In case, it is adispute between two
i ndividuals, the nethod for the settlenent of that dispute
i s provided by paragraph 13 of the Symbols Order. |If on the
other hand, a dispute arises between two rival  groups for
allotment of a synbol of a political party on the ground
that each group professes to be that party, the machinery
and the manner of resolving such a dispute is 'given in
paragraph 15. Paragraph 15 is intended to effectuate and
subserve the mai n purposes and objects of the Synbols O der.
The paragraph is designed to ensure that because of a
dispute having arisen in a political party between two or
nore .groups, the entire schenme of the Synbols Oder
relating to the allotnment of a synbol reserved for the
political party is not set at naught. The fact” that the
power for the settlenent of such a dispute has been vested
in the Conm ssion would not constitute a valid ground for
assailing the vires of and striking down paragraph 15. The
Conmission is an authority created by the Constitution and
according to Article 324, the superintendence, direction and
control of the electoral rolls for and the ~conduct of
elections to Parliament and to the Legislature of every
State and of elections to the office of President and Vice-
President shall be vested in the Comm ssion. The fact . that
the power of resolving a dispute between two rival groups
for allotnment of synbol of a political party has been vested
in such a high authority would raise a presunption, though
rebuttabl e, and provide a guarantee, though not absolute but
to a considerable extent, that the power would not be
m sused but would be exercised in a fair and reasonable
manner .

There is also no substance in the contention that as power
to nake provisions in respect to elections has been given to
the Parliament by Article 327 of the Constitution, the power
cannot be further del egated to the Comm ssion. The opening
words of Article 327 are "subject to the provisions of this
Constitution". The above words indicate that any | aw nmade by
the Parliament in
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exercise of the powers conferred by Article 327 would be
subj ect to the other provisions of the Constitution
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including Article 324. Article 324 as nentioned above
provides that superintendence, direction and control of
elections shall be vested in Election Comission. It,
therefore, cannot be said that when the Commi ssion issues
direction, it does so not on its own behalf but as the
del egate of sonme other authority. It nmay also be nentioned

in this context that when the Central Governnent issued
Conduct of Elections Rules, 1961 in exercise of its powers
under section 169 of the Representation of People Act, 1951
it did so as required by that section after consultation
with the Comn ssion.

We, therefore, find no substance in the contention that
par agraph 15 of the Synbols Order is ultra vires the powers
of the Conmi ssion.

The result is that all the four appeals fail and are
di smissed but in the circunstances without costs.
S.C Appeal s di sni ssed.
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