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N THE H GH COURT COF JUDI CATURE AT BQOVBAY
NAGPUR BENCH: NAGPUR
CRIM NAL REVI SI ON APPLI CATI ON NO 129 COF 2004

APPLI| CANT:
Bhupsi ngh @ Bablu s/o Kisanlal Baghele, aged 28
years, occupation : Cultivator, r/o Lodhitola, P.S.
Dawani wada, tahsil and district : Gondi a.
VERSUS

RESPONDENT:
State of Mharashtra, through P.S. Dawani wada,
district : CGondia.
000
Shri D. S. Shrimali, Advocate for the applicant
Shri Ahirkar, A P. P. for the respondent
000
CORAM S. R DONGAONKAR, J.

DATE : 27.9. 2006
JUDGEMENT
Heard counsel for the parties.

1] The applicant in the present case, 1is taking
exception to the judgnment and order passed by the |earned
Addi tional Sessions Judge, Gondia in Crimnal Appeal no.
16/ 2001, by which he confirnmed the judgnment and order of
sentence passed by the Judici al Magi strate First d ass,
Tirora, in Regular Crimnal Case No.28/1998 holding the
appl i cant/accused guilty for the offence punishable under
section 324 of the Indian Penal Code, while acquitting the
other two co-accused under section 397 and 401 of the

Crim nal Procedure Code.

2] The facts necessary for the decision of this
revi si on petition may be stated t hus. The
appl i cant/accused was proceeded in Regular Crimnal Case
No. 28/ 1998 before the Judicial Magistrate First d ass,
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Tirora for the offence punishable under section 324 read
with section 34 of Indian Penal Code along with other co-
accused Kundansi ngh and Puransingh. It was a case of the
prosecution that Roshanlal Lilhare was residing at village
Lodhitola. Along with his father in law on 13.3.1998 at
about 1.00 p.m Conpl ai nant Roshanl al was assaulted by
the accused wth banmboo stick on his head whereby he
sustained bleeding injuries. The accused no.3 had also
beaten Roshanlal. It was alleged that one Chanlal Mhule

Laxman Lil hare and Hiral al had intervened in the quarrel

and thereafter Roshanlal |odged report to Police Station
Dawani wada. The matter was investigated. During the
I nvestigation, the statenent of the relevant w tnesses were
recorded, the banboo stick was seized, injury report in
respect of the conplainant was obtained and after due
i nvestigation charge sheet was submtted. During the trial,

the prosecution has examined in all six witnesses and after
recording the evidence and hearing , the learned Trial

Judge found this applicant/accused guilty of the offence
under section 324 of the Indian Penal Code and sentenced
him to suffer sinple inprisonment for three nonths and to
pay fine of Rs.1000/-. He however, acquitted the other two
co- accused.

3] The appl i cant accused carried this matter to the
appellate court in Crimnal Appeal No. 16/ 2001. After
hearing, the appeal was dism ssed and the applicant/accused
was directed to surrender the bail vide order of the
appel | ate court dated 20.7.2004.
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4] This revision petition is directed against that
or der.

5] To contend that the order of the lower court is
i1legal, inproper and unjust at law, the |earned counsel

for the applicant has submtted that the conplainant if at
all he was attacked, he was attacked by stick and by no
nmeans it can be called a weapon which is nentioned in
section 324 of Indian Penal Code. Further according to him
in this case, the banboo stick was not produced before the
court nor it was identified by the Mdical Oficer or the
conpl ainant. He has further submitted that in this case the
I nvestigating Oficer was not exam ned, so also on account
of old enmty the conplainant had |odged false report. He
has relied on the decision of the Apex Court in (2005) 3
Suprenme Court Cases Page 260 [Mathai ..vs.. State of Kerala
and also in 2000(1) WMi.L.J. Page 549 [Dilip Ranmgji
Kakde...vs... State of Mbharashtra].

6] Therefore, according to the I|earned counsel, the
conviction & sentence inposed by the learned trial court,
confirmed by the appellate court are bad in law and |iable

to be set aside.

7] As against this, learned A. P.P. for the State has
submtted that although the stick was seized, it was not
shown to the witnesses due to oversight and this fact by
itself will not vitiate the trial in view of the fact that
eye w tnesses have clearly supported the prosecution case

and therefore, no adverse inference should be drawn for
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non-identification of the stick and further non exam nation
of the Investigating Oficer. According to him although
there was old enmty, it was only to instigate the accused
to commit the offence and the prosecution has established
its case, and therefore the concurrent findings of the

| ower courts should not be interfered wth.

8] On perusal of the judgnments and orders of the trial
Judge and | earned appellate Judge, it would be seen that
both of them have relied on the account of eye w tnesses
regarding the incident. On scrutiny of the record, it does
not reveal that in fact the alleged instrunent of offence
i.e. Stick was identified by the conplainant or eye
witnesses to the incident or the Medical Oficer who has
been exam ned, though it appears to have been seized during
the investigation.

9] The question is whether non-identification of this
stick in the trial would vitiate the conviction. The answer
to this would be in negative in as nmuch as in the present
case the Medical Oficer has deposed about the injuries
found on the person of the conplainant. He had found four
injuries on the person of Roshanlal when he was exam ned
i medi ately after the incident. According to the opinion of
the Doctor the said injuries can be caused due to blow of
banboo stick. In these circunstances, when there is no
evidence to show that the conplainant nust have suffered
infjuries due to sonme other weapon or reason, t he
prosecuti on case can not be disbelieved only on that count.

No adverse inference in such circunstances can be drawn.
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10] My attention was drawn to the observations of this
court in 2000(1) M. L.J.549 [supra] in paragraph 14.
Par agr aph 14 reads thus:

14 It is then submtted by Shri Nawab, |earned

counsel for the appellant/accused, that though the
evi dence of investigating officer P.W12 Duddal war as
wel | as nmenorandum (Ex. 89) and the discovery panchnama
(Ex.90) go to show that one heavy stick adneasuring
46 in length and 6 in circunference was recovered at
the instance of the appellant/accused. However, this
stick was neither produced before the Court nor shown
to the doctor conducting the postnortem exam nation
for his opinion and, therefore, no any weight can be
attached to such recovery nor it can be said that the
al l eged offence was commtted with the said stick. For
this Shri Nawab, placed reliance on the decision in
Bhola Nath ..vs.. State, 1976 Cri.L.J.1409. It is true
that the stick alleged to have been seized at the
instance of the appellant/accused has neither been
produced before the Court nor shown to Dr. Ejaz Ahned
(P.W10), who conducted the postnortem exam nation of
the dead body of Mirlidhar for his opinion as to
whether the injuries sustained by the deceased or by
P.W2 Q@unaji are possible by the by the said stick.
The prosecution has not offered any explanation for
the non production of the said stick before the court
and, therefore, we are inclined to accept the
subm ssion nade by Shri Nawab in this respect, because

the apex Court in the decision in Bhola Nath ..vs.
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State 1976 Cri.L.J. 1409 cited supra, held that:
8-The accused is said to have nade a disclosure
st at enent (as per Exh. P. W 10( A) to the Police
| nspector Bhim Singh (P.W16) that he had kept the
kni fe near Chhaji Col ony Shadara adjacent to a coconut
tree in the field in the buses and that he would get
the sane recovered after pointing it out. This
statenment is said to have been made in the presence of
Shuja Uddin (P.W10) and Mhd. Asfeen (P.W11) which
was seized under a neno (Ex.P.W1/C). The said knife
was not even sent for serological exam nation because
it was not said to contain blood stains. It was not
showmn to the doctor who conducted the postnortem or
even to any other doctor who was exam ned. The | earned
Addi tional Sessions Judge rightly did not attach any
weight to the recovery of the said knife in the view
that it did not contain blood stains. Wthout any
bl ood stains on it there is no guarantee that the sane
was used in this case. It is needless, therefore,to be
detained by the said recovery even though M. Frank
Ant hony, |earned counsel for Bhola Nath, went the
length of contending that a knife had been falsely
planted by the police in this case.
However, in that case the prosecution has not offered any
expl anation for non-production of the stick before the
court. In the present case the stick was produced before
the court, though it remained to be identified by the
conplainant and the Medical Oficer. Therefore, unless
there is substantial reason to disbelieve the prosecution

case, nere fact that the said stick was not identified by
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the conplainant or the eye witness or the Medical Oficer
will not vitiate the prosecution case.

Al t hough the Investigating Oficer is not exam ned
in the present case, t he conpl ainant, eye w tnesses and
the Medical Oficer have been exam ned. They have supported
prosecution case. As such nere non-examnation of the
Investigating Oficer would not make the prosecution case

unt rust wort hy.

11] This takes nme to consider the another contention of
the |earned counsel that the offence under section 324 of
I.P.C. is not nmade out because the alleged offence was
commtted by stick. Section 324 of the Indian Penal Code
reads thus:
324- By neans of any instrunent for shooting,
stabbing or cutting, or any instrunent which, used as
a weapon of offence, is |likely to cause death, or by
nmeans of fire or any heated substance, or by neans of
any poi son or any corrosive substance, or by neans of
any expl osive substance or by neans of any substance
which it is deleterious to the human body to inhale
to swallow, or to receive into the blood, or by neans
of any ani nal
It is clear that for attracting the provisions of section
324 of the Indian Penal Code, the instrunent of the offence
should be one which out of the instruments nmentions in
section 324 of 1.P.C It is difficult to hold that the
banboo stick, would be the instrument of offence as

required within the nmeaning of section 324 of |.P.C.
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12] Therefore, in this view of the matter the offence
under section 324 of the Indian Penal Code cannot be said
to be made out. Mdre so, in view of the observations of the
Apex Court in Mathia ..vs.. State of Kerla 2005 2005(3) SCC
260. Para 16 & 17 of the said judgnent are thus:

16- The expression any instrunment which, used as

a weapon of offence, is likely to cause death has to
be gauged taking note of the heading of the section
What would constitute a dangerous weapon woul d
depend upon the facts of each case and no
generlisation can be nade.

17- The heading of the section provides sone
insight into the factors to be considered. The
Essential ingredients to attract Section 326 are:
(1)voluntarily causing a hurt; (2) hurt caused nust be
a grievous hurt; and (3) the grievous hurt nust have
been caused by dangerous weapons or neans. As was
noted by this Court in State of U P. V. Indrajeet,
there is no such thing as a regular or earnarked
weapon for commtting murder or for that matter a
hurt. Wether a particular article can per se cause
any serious wound or grievous hurt or injury has to be
determ ned factually. As noted above, the evidence of
the doctor (P.WD5) clearly shows that the hurt or the
injury that was caused was covered under the
expression grievous hurt as defined under section
320 1.P.C. The inevitable <conclusion is that a
grievous hurt was caused. It is not that in every case
a stone would constitute a dangerous weapon. It would

depend upon the fact of the case. At this juncture, it
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woul d be relevant to note that in sonme provisions e.dg.
Sections 324 and 326 the expression dangerous weapon
is used. In sonme other nore serious offences the
expression used is deadly weapon (e.g. Sections 397
and 398), The facts involved in a particular case,
dependi ng upon various factors |ike size, sharpness,
woul d throw light on the question whether the weapon
was a dangerous or deadly weapon or not. That would
determ ne whether in the case Section 325 or Section

3265 woul d be applicabl e.

13] Therefore, the question would be which offence has
been nmade out against the present accused. It would be
clear that in such circunstances, although the concurrent
findings of the trial court and |ower appellate court are
accepted, it can not be held that the offence made out
agai nst the applicant -accused is the one under section 324
of Indian Penal Code, but in nmy opinion, it would be under

section 323 of |ndi an Penal Code.

14] In these circunstances, | find that the
order of the trial court and the |ower appellate court are
correct & proper and need to be confirnmed to the extent of
the conviction of the applicant -accused for the offence
under section 323 of |..C

15] This takes ne to consider the sentence part of the
order of the trial court confirnmed by the appellate court.

16] The accused applicant is sentenced to suffer sinple
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i nprisonnment for three nonths and to pay fine of Rs.1000/-.
As has been found that the offence under section 324 is not
made out and the accused is found to be guilty under
section 323 |I.P.C. the sentence will have to be reduced to
the suitable extent considering the nature of injuries on
the person of conplainant. It is difficult to accord
benefit of Probation of Ofenders Act to accused. In ny
opinion it would be in the fitness of the things that the
accused is sentenced to suffer the sentenced already
undergone and wth fine anount which he has paid.
Ther ef or e, whi | e uphol di ng t he convi ction of t he
applicant/accused his sentence is reduced to already
undergone and fine which he has paid. Therefore, the
revision application stands partly allowed in the aforesaid
termns.

JUDGE
snp.
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