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PETI TI ONER:
M S RAMNARAYAN SATYANARAYANAGRAWAL DI STI LLERI ES PVT. LTD.

Vs.

RESPONDENT:
ASSOCI ATED ALCOHOLS & BREVERI ESLTD. & ORS.

DATE OF JUDGVENT10/ 05/ 1995

BENCH
SEN, S.C. (J)
BENCH

SEN, S.C. (J)
AHVADI A M (CJ)
BHARUCHA S. P. (J)

Cl TATI ON
1995 Al R 1686 1995 SCC. (4) 563
1995 SCALE  (3) 710

ACT:
HEADNOTE:
JUDGVENT:
THE 10TH DAY OF MAY, 1995

Present:

Hon’ bl e the Chief Justice

Hon’ bl e M. Justice S.P.Bharucha

Hon’ bl e M. Justice Suhas C. Sen
M.R K Jain, M.Rajinder Sachar, M.A M Mathur,
M.A K Chitale, M.R N. Shukla, Sr. Advs., M.Nraj Sharna,
M. S. K Ganmbhir, M. Vivek Ganbhir, M. Anitabh Verns,
M . K. Pandey, M. Satish K Agnihotri, Ms.Shashi~Kiran,
Ms. Ani | Katiyar, Advs. with themfor the appearing parties:

JUDGMENT

The foll owi ng Judgnent of the Court was delivered:

I N THE SUPREME COURT OF | NDI A

Cl VI L APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5526 OF 1995

(Arising out of S.L.P. (c) No.3725 of 1994)
M s Rammar ayan Satyanarayan Agrawal
Distilleries Pvt.Ltd.
....Appel | ant
VS.
Associ ated Al cohols & Breweries
Limted and others
....Respondents
[Wth Cvil Appeal No.5527 of 1995 (Arising out of S.L.P.
(O No. 13534 of 1994)]
JUDGMENT

SEN, J.

Leave granted.

The appel | ant , Ramar ayan Sat yanar ayan Agr awal
Distilleries Pvt.Ltd., and Associated Alcohols & Breweries

Ltd., the respondent No.1, are both manufactures of potable
al cohol . The respondent No.1 belongs to Kedia G oup of
Distilleries Conpanies and enjoys a virtual nonopoly in the
manuf acture of potable alcohol in the State of Mdhya
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Pradesh along with two other business houses. According to
the appellant, this nonopoly continued until the judgnent of
this Court in the case of State of Madhya Pradesh V. Nandl a
Jai swal, AIR 1987 SC 251, in which the policy decision of
the State CGovernnent to grant licence to set up new
distilleries at new sites was uphel d.

On 26th April, 1993, the Under Secretary, Governnent of
Madhya Pradesh, Commercial Taxation Departnent, issued an
order to the Excise Conmi ssioner. By this order, the State
Governnment granted permission to give licence in favour of
the appellant to manufacture potable al cohol in the interest
of nmore conpetition. The order was to the follow ng effect:-

" GOVERNVENT OF MADHYA PRADESH
COMMVERCI AL TAXATI ON DEPARTMENT
No. B-1-64/85/ VA KAR/ 5
Bhopal dated 26th April, 1993

To,
The Exci se Commi ssi oner
M P. Gnali or
Subj'ect: Regarding grant of DI licence to Messers

Rammar ayan Sat yanar ayan Agrawal, Bilaspur for
manuf act ure of i ndustrial al cohol

Ref erence: Your menp No. 3/2/670 dated 20.4.93.

The State Covernment grants perm ssi on for
manuf cture of / potable alcohol in order to encourage
greater conpetition for issuance of licence to Messers
Ramar ayan Satyanarayan Agrawal Di-stilleries Pvt.Ltd.
Chherka Bench, '\ Bilaspur, which produces industria
al cohol
2. In accordance with earlier cases the distiller would
be responsible for the —other |icence/pernission which
they may be required to obtain from Governnent of India
and other departnents of the State Governnent for the
manuf act ure of potabl e al cohol

By order and in _nane of the
CGovernor of Madhya Pradesh
(R S. Dubey)
CGovernment of Madhya Pradesh
Commer ci al Taxati on Departnent."”

This was followed up by another  order, issued by the
Addi ti onal Excise Comm ssioner on 29th April, 1993 which was
as under: -

"OFFI CE OF THE EXCI SE COWM SS| ONER

MADHYA PRADESH, OTl MAHAL, GWALIOR

No. 3/2/19-83/920, Gnalior dated 29.4.93

To

M s. Rammar ayan Satyanarayan Agrawa

Distilleries Pvt.Ltd.,

Chher pha Bandha,

Bi | aspur,

Madhya Pradesh.

Subj ect : Regarding grant of licence DI to Ms.

Rammar ayan Sat yanarayan Agrawal, Bilaspur for

manuf acture of industrial alcohol

Ref erence : The previous nmeno No. B-1-64/85/Va. Kar 5

dated 26.4.93 of the State Governnent, Commercia

Taxat i on Departnent.

Wth reference to the aforesaid governnment order
perm ssion is granted to you to manufacture potable
al cohol under the DI licence granted to you on the
condition that you would be responsible for obtaining
the necessary |icence.pernission fromthe Governnent of
India and other departnents of the State Governnent
according to rules applicable there to and further that
you woul d be required to follow all the necessary terns
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and condi ti ons under the Excise Act.
Sd/ -

Addi tional Exci se Conmi ssi oner
Madhya Pradesh."
The aforesaid two orders were passed in pursuance to
the appellant’s application for permssion to manufacture

post abl e al cohol. The appellant has clainmed that the order
dated 26.4.93 clearly states that it shall be the
responsibility of t he appel | ant to obt ai n such
i cence/ perm ssion, as is necessary, from any ot her
department of the Central CGovernment  and the State

Government. Al other ditilleries in Mdhya Pradesh are
being run on simlar terms and conditions. The sane
procedure was followed by the State of Madhya Pradesh in
respect of all distilleries in Madhya Pradesh, including the
distilleries belonging to Associated Al cohol & Breweries
Ltd., the respondent No.1 and Anand Kumar Kedia, the
respondent. No. 2.

According to the appellant, the trouble started in this
case when _the Excise Conmi ssioner issued a notice dated
8.7.1993 inviting tenders for supply of country liquor in 19
supply areas of the State of ‘Madhya Pradesh. The respondent
Nos.1 and 2 did not directly submt any tender, but another
concern of the Kedia Goup i.e. Castle Douglas Industries
Limted, submitted its tender. The prices tendered by the
appel l ant and the Castle Douglas |Industries Linmted were as
under : -

Price tendered by the appellant

Bi | aspur Rai pur
Rs. 5.21 Rs. 5.71
Price tendered by Castle Douglas Industries Ltd.
Bi | aspur Rai pur
Rs. 14.71 Rs. 14.71

The tender of the appellant was much |ower than the
tender of Castle Douglas Industries Limted. There was no
ot her contender. The tender of Castle Douglas was al npst
three tines the appellant’s tender. If the tender of Castle
Dougl as Industries Limted were accepted, the 'Exchequer
woul d have suffered huge | oss.

Having failed in open conpetition the respondent Nos. 1
and 2 are now trying to perpetuate their nonopoly by |ega
process.

Initially, a wit petition was noved in the nanme Arvind
Kashiv on 3.5.1993 (MP. No. 1035/1993). Arvind Kashiv
claimed to be a journalist interested in. public causes.
Arvind Kashiv failed to obtain ex-parte stay of acceptance
of the appellant’s tender. Thereafter, the respondent Nos. 1
and 2 cane out in the open and filed a wit petition (MP.
No. 1320/1993) out of which this appeal by special |eave
arises. In the wit petition, they questioned the right of
the appellant to nake its tender on the follow ng grounds: -
(a) That the appellant only holds an authorisation fromthe
State CGovernnent;

(b) that the State Government had no power, authority or
jurisdiction in the matter of |icensing the manufacture of
pot abl e al cohol

(c) that only the Central Governnent possesses such
i censing authority; and

(d) that the appellant did not hold any Ilicence fromthe
Central Covernment.

It was held in that case by a Division Bench of Madhya
Pradesh High Court that the alcohol industry can be set up
only after obtaining a licence fromthe Governnment of |ndia
and thereafter the State shall have the control of the
industry in terms of Entry 8 of list Il of the Constitution
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which gives power to the State to legislate in respect of
intoxicating liquor i.e. to say the production, manufacture,
possession and transport. Wthout a licence fromthe Centra
CGovernment, an industrial wundertaking for production or
manuf acture of al cohol cannot be set up
As regards the individual cases of respondents Nos. 4
and 5, in that wit petition, it was held that the
respondent No. 4 shall be entitled to continue its business
as before but respondent No. 5 (the appellant herein) had to
obtain a licence fromthe Central CGovernnent for setting up
of an industry for manufacture of potable al cohol. The Court
hel d:
"W have already held above that licences for setting
up of industries for manufacture of potable al cohol and
i ndustrial alcohol has to be obtained separately and it
cannot be treated as one and the sanme product. Licence
obtained for ~setting up of an industry for manufacture
of “industrial alcohol cannot be allowed to produce
pot abl e al cohol” unless a licence in that behalf is
obtained from the Central Governnment. Therefore,
whenever -a unit obtains a'licence fromthe Government
of India for setting up a plant for producing
i ndustrial alcohol, it cannot wthout obtaining a
licence from the Governnent of |India, convert that
i cence for producing potable al cohal, by obtaining the
perm ssion or licence issued by the State Government."
M's. Ramarayan Satyanarayan Agrawal Distilleries Pvt.
Ltd. has now conme up in appeal by special |eave before this
Court.
The case of the appellantis that the provisions of the
I ndustries Devel opnent and Regul at i-on) Act , 1951
(hereinafter referred to as the Act’) does not apply to an
industrial wunit in which less than fifty persons are
enpl oyed. This contention nmust be uphel d. ‘' Factory’ has been
defined in Section 3(c) of the Act as under:
"3(c) ‘Factory’ neans any premses, including the
precincts thereof, in any part of which a manufacturing
process is being carried onor is ordinarily so carried
on-
(i) with the aid of power, provided that fifty or nore
wor kers are working or were working thereon-on any day
of the preceding twel ve nonths; or
(ii) without the aid of power, provided that one
hundred or nore workers are working or were working
thereon on any day of the precedi ng twelve nonths and
provided further that in no part of such prenises any
manuf acturing process is being carried on with the aid
of power."
The nmanufacturing process of appellant’s business
establishnent is being carried out by only 22 workers.
Consequently, the appellant’s business undertaki ng-cannot be

treated as a factory nor an ‘industrial undertaking as
defi ned under Section 3 (d) of the Act.
"3(d). ‘industrial wundertaking neans any undertaking

pertaining to a scheduled industry carried on in one or
nore factories by any person or authority including

Government . "
The requirenent to obtain a licence in Section 11 is in
respect of ‘any new industrial undertaking’. If the

manuf acturing establishment of the appellant is not a
factory and consequently not an industrial wundertaking as
defined in the Act, the appellant cannot be conpelled to
obtain a licence under Section 11 which is as under: -

"11. Licensing of new industrial undertakings-

(1) No person or authority other than the Centra
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Government, shall, after the comrencenent of this Act,
establish any new industrial undertaking, except under
and in accordance with a licence issued in that behalf
by the Central Governnent:

Provided that a Governnment other than the Centra
CGovernment, may with the previous permssion of the

Central Governnent, establish a new industrial
undert aki ng.

(2) A licence or permssion under sub-section (1) may
contain such conditions including, 1in particular

conditions as to the Ilocation of the undertaking and

the m ni num standards in respect of size to be provided

therein as the Central Government nmay deem fit to

i npose in accordance with rules, if any, nade under

Section 30."

By the Industries (Development and Regulation) Act,
1951, by virtue and provision of Section 2, the industries
specifiedin the First Schedule of the Act, have been
br ought under the control of the Union. Item 26 of the First
Schedul e refers to Fernmentation Industries and is as under

"26. FERVENTATI ON | NDUSTRI ES:

(1) Al cohol
(2) other products of fernentation industries.”
Chapter 111 of the I ndustries  Act deal s with

‘ REGULATI ON OF SCHEDULED | NDUSTRI ES' . Under this Chapter, it
has been laid down /in Section 10 that existing industria
undertaking will have to be registered in-the prescribed
manner. Section 11 lays down that~ no person . or authority
shal |, after the comrencenent of the Act, establish any new
i ndustrial undertaking wthout a |licence Jissued in that
behal f by the Central Governnent.

Nei t her the appellant nor the Castle Douglas lndustries
Limted has been registered as an existing industria
undert aki ng under Section 10 of the Act, nor any licence has
been issued to either of these undertaking under Section 11
of the Act. If the contention of the respondent No. 1 is to
be accepted, then the distilleries run by themw Il have to
be closed down, as they have no right to nanufacture
i ndustrial or potable al cohol

It has been contended on behal f- of the respondence that
even though they have not obtained a |licence under Section
11 of the Act, they have applied for perm ssion to carry on
busi ness (COB) to Governnment of India and their application
has been regi stered. That, however, is not the sane thing as
having a licence under Section 11 of the Act. |If the
provisions of the Act are strictly enforced, the respondents
will have no right to carry on business of manufacturing
['iquor.

So far as the appellant is concerned, it has / been
stated in the appeal before this court as well as in the
affidavit filed in the court below, that they enploy not
nore than 22 persons in their factory. Section 10 of 'the Act
requires the owner of every existing industrial undertaking
to get the undertaking registered in the prescribed manner
Simlarly, Section 11 of the Act |ays down that no person or
authority other than the Central Governnent shall establish
any new industrial wundertaking, except under and in
accordance with a licence issued in that behalf by the
Central Covernment. The question is whether the appellant is
an ‘industrial undertaking as defined in the Act. If at any
prem ses fifty or nore workers are working with the aid of
power or one hundred or nore workers are working without the
aid of power, then that place wll be treated as a
‘factory’. In order to be an ‘industrial undertaking , as
defined in the Act, it rmust be an undertaking carried on in
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‘one or nore factories’.

In the instant case, since the appellant does not
enpl oy nore than 22 persons, its place of manufacture cannot
be regarded as a ‘factory’. Consequently, his business
or gani sati on cannot be treated as an “industria
undertaking , as defined in the Act. The appellant’s
undert aki ng does not cone within the m schief of the Act and
the appellant cannot be required to obtain a licence in
order to carry on business of nanufacturing potable al cohol

An argunment was advanced on behalf of the respondent
that potable alcohol cannot be made without manufacturing

i ndustrial alcohol in the first place. Industrial alcoho
has to be the base for manufacture of potable alcohol. Entry
8, List Il relates to “intoxicating liquors, that is to say,
the production, nmanufacture, possession, transport, purchase
and sale of intoxicating liquors . It 1is clear fromthis
Entry that the production and manufacture of intoxicating
liquors will fall within the jurisdcition of the State.

Every step that is necessary to be taken for production or
manuf acture of intoxicating liquor  falling within Entry 8,
List Il can be taken by the appellant with the perm ssion of
the State Government. The appellant is not an ‘industria
undertaking , as defined in Section 3(d) of the Industries
(Devel opment and Regul ation) Act. No Special |icence from
the Central Governnent is necessary for the appellant for
this purpose. |In course of the argunent apart from Section
11, nothing could be shown by the respondents which requires
the appellant to 'obtain a licence from the Centra
CGovernment for manufacturing potable al cohol
W are fortified in the view we have taken by a
judgrment of this Court in the case of State of Mdhya
Pradesh V. Nandlal Jaiswal (supra). In that case, an
argunent was advanced that the respondents were not entitled
to set up new distilleries without obtaining a |licence from
the Central Governnent under - Section 11 of the Act. Since
there was nothing to show that they had obtained such a
licence before setting up the new/distilleries, their action
in setting up the new distilleries was illegal. This
contention was repeled by this Court on the ground that no
such plea had been raised in the court below It was held by
P.N. Bhagwati, C J.:-
"Moreover, it is obvious from Section 11 read with the
definitions of ‘factory’ and ‘industrial undertaking
contained in sub-sections (c) and (d) of Section 3 of
this Act that licence fromthe Central Governnent for
setting up new distilleries and here in the present
wit petitions, thereis nothing to show that 50 or
nore workers were going to be enployed in the new
distilleries. W were told at the Bar that in fact old
distilleries were also working w thout any |icence from
the Central Governnent presunably because | ess than 50
workers were enployed in such distilleries.. This
contention of the learned counsel on behalf of = Ms.
Doongaji & Co. nust also, therefore, be rejected.™
On behalf of the respondents, it was contended that
this judgnment cannot be treated as good |law any nore, in
view of the decision of this Court in the case of Synthetics
and Chemicals Ltd. V. State of U P. (1990) 1 SCC 109. In
that case the question was whether vend fee in respect of

i ndustrial alcohol levied by different State Legislatures
was valid. The question, whether a ‘factory’ enploying |ess
than 50 workers can be treated as an “industria
undert aki ng’ under t he I ndustries (Devel opment and

Regul ation) Act, did not conme up for consideration in that
case at all. The Act has inposed restrictions and framed
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regul ations in respect of industrial undertakings, as
defined by that Act. The undertaking of the appellant does
not come wthin the anbit of that definition. It cannot be
said that the appellant cannot operate its distillery
wi thout acquiring a licence as laid down by Section 11 of
the Act.

In that viewof the matter, it is held that the
appel | ant does not require a |licence under Section 11 of the
I ndustries (Devel opnment and Regul ation) Act to nanufacture
pot abl e al cohol. Their bid pursuant to the tender floated by
the State Government to nanufacture potable alcohol wll
have to be considered in accordance with | aw.

The appeal, therefore, nust succeed.

We have noted earlier in the judgnent the w de
disparity in price in the tender nade by the appellant and
Castl e Douglas Industries Limited. Having failed in open
conpetition, the respondents Nos. 1 and 2 invoked the wit
jurisdiction first indirectly, and thereafter directly, to
frustrate the appellant’s bid "to secure the contract. They
have successfully frustrated the effort of the appellant to
obtain the contract by this process so far. Their attenpt
has now failed. Costs must follow the event. Having to
regarding to the facts, we have decided to award exenpl ary
costs in this case

The appeal is /allowed. The respondents Nos.1l and 2 will
pay costs assessed at Rs. 20,000/- (Rupees twenty thousand
only) to the appellant.

[.A. No. 5 of 1995in S.L.P. (© No.3725 of 1994

The above |.A is also disposed of accordingly.

ClVIL APPEAL NO. 5527 OF 1995

(Arising out of S.L.P.(C) No. 13534 of 1994)
Leave granted.

In view of our judgnent in Cvil Appeal No. 5526 of
1995 (arising out of S.L.P. (C No. 3725 of 1994), no
further order need to be passed in the above case.




