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ACT:

The Representation of the People Act (43 of 1951) ss. 83,
84, 99(a) (ii), 116A and 123(1) to (4)--Scope of Court’s
power to set aside election--Appellate Court’s power to
upset findings of trial Court--Bribery, ingredients--Divine
di spl easure and undue influence--Court’s attitude to--Nanes
of witnesses if should be nmentioned in sour ces of
information or as part of particulars. Appeal to religion
what is--Duty of trial Court to name those found to have
indulged in corrupt practices--Reformof election law to
check cont enporaneous corrupt practices suggested.

HEADNOTE

In the General Election to a State Assenbly held from a
constituency where the voting strength of Mislinms was
preponderant, the appellant was declared el ected. The first
respondent, who was a sitting mnister before his defeat,
challenged the election on various grounds of corrupt
practi ces. The Hi gh Court set aside the appel l ant’ s
election holding that he conmtted corrupt practices under
s. 123(1) to (4) of the Representation of the People Act,
1951. The High Court found (i) that the appellant placed at
the disposal of another contesting candidate a car 'with a
prom se that the expenses incur-red in hiring and running it
in connection with his el ection canpai gn woul d be met by the
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appel l ant, so that, he may continue to contest the election
and wean away the Harijan votes fromthe first respondent;
and (ii) that the appellant, and his supporters wth his
consent, delivered speeches appealing to the Muslim voters
to vote for the appell ant because he was a true Muslimwhile
the first respondent *as a Kafir ; that they distributed
handbills containing the allegations that (a) the first
respondent, though a Muslimgot the grave of another Mislim
dug up on account of personal enmty; (b) as health minister
he violated the nodesty of |ady doctors and nurses; (q) he
got certain Muslins arrested on all egations of cow sl aughter
and forced themto eat pork; and (d) if the voters voted for
the first respondent they woul d becone subject to divine
di spl easure.

HELD :-(1) An appeal is a re-hearing but the trial Court’s
finding will be wupset only when it is found that it s
wrong. [647 D

Laxm narayan v. Returning Oficer, A l.R 1974 S.C. 66, 78,
Karenore's Case, A I.R 1974 S.C. 405, 413, 420 foll owed.

(2) After an election had been hel d defeated candi dates or
di sgruntled electors should not be allowed to treat it in a
l'i ght-hearted manner by filing election petitions on
unsubstantial grounds and irresponsi ble evidence. Courts
must respect the verdict rendered by the electorate and show
extreme reluctance /'to set it aside or declare it void unless
clear and cogent testinony, conpelling the court to uphold
the corrupt practice alleged agai nst the returned candi date,
is adduced. Further, where corrupt practices are inputed
the proceedings are of a quasi-crimnal nature where strict
proof is necessary and the burden is heavy on him who
assails the election. in agents cases where the wtnesses
are partisans, being the polling agents or counting or
workers of the candidates ; or of the turn coat type, who
clainmed to be the polling agents, counting agents or workers
of the returned candidate till the election over, but, in
the post-election period, when the defeated candidate’'s
party had forned a governnent, shifted their loyalty and
gave evidence in proof of the avernments in the petition ; or
officials wor ki ng under sitting Mnistries who are
candi dates for election, the Court nust scan the _evidence
of the corrupt practices alleged with scrupul ous care and
severity. [650 E-H, 655 F-H]

(3) The «corrupt practice of bribery under s.. 123(1) by
placing a car at the disposal of another candidate, is not
proved. Assumi ng that such candi date got the use of a car
at the expense of the appellant such financial aid would not
ampunt to corrupt practice unless it was to induce that
candi date not to withdraw fromthe el ection

644

In the present case, there is no proof on this aspect and
there is no finding to that effect by the H gh Court. [652
H, 654 B-C

(4) Divine displeasure on account of prandial inpropriety
and wundue influence for fear of forced pork eating, cannot
be inferred fromthe allegations in the handbill. No one in

India to-day will shiver with fear that a candi date, when he
wins an election, will force down his throat distastefu

por k. Such chi merical apprehensions are unreal and cannot
recei ve judicial approval. Therefore, the corrupt practice
al  eged under s. 123(2) is not proved. [669 F-H

(5) But the hand bills exhort Mislinms to support the
appellant in the nane of religion and contain allegations
amounting to character assassination and so, the appellant
is guilty of the corrupt practices under s. 123 (3) and (4).
[670 A-B]
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(a) There is no credible proof that speeches had been nmade
by the appellant or his supporters at neetings. [655-C F]

(b) But on the distribution of the damagi ng handbills there
is acceptable, direct and circunstantial testinony. The
appellant had a motive for publishing the handbills and
there is evidence to show that the handbills existed at the
rel evant tine. The circunstances of the case and the
evidence of disinterested witnesses showthat hand bills
were distributed with the know edge and consent of the
appel  ant. [668F-H

(c) Neither s. 87 nor s.83 nor r. 94(a) and Form 25 require
that the nanes of the witnesses should be nentioned as
sources of information or as part of particulars. Rule 12
franed by the High Court for the trial of election petitions
requires the source of information to be nmentioned at the
earlier stage in order to prevent afterthoughts. But, every
wi tness need not be nentioned as a source and every source
i nformant © need not be exam ned necessarily. Vet her the
omssion 'to do so in a given case reflects on the
credibility of the evidence depends on the facts and
ci rcunst ances of the case. Wiile the court must be carefu

to insist that the nmeans of know edge are mentioned right in
t he beginning to avoid convenient enbellishments and
irresponsible charges, it should not stifle good and
reliable testinony or thwart proof of corrupt practices by
technicalities of procedure, especially when no prejudice,
on account of deficiency in particulars, is nmade out. [664
CE F-(

(d) What is appeal to religion depends on time and
circunst ances, the ethos of a community, the bearing of the
deviation on the cardinal tenets of the eligion and other

vari abl es. Law bei ng a secul ar social process, the Court
must avoid over solicitude for ultra-orthodoxies. [660 A-B.
D- E]

(e) Since the first respondent has called the various
al | egati ons relating to womanizing as false and the
appel l ant has agreed that he does not believe them to be
true, the corrupt practice under s. 123(4) nust be held to
have been nmade out.

Anbi ka Saran Singh v. Mahant Mahader Nand Gri 41 E. L.R
183. Kul tar Singh v.Mkhtiar Singh, [1964] 7 S.C R 790,
Bal wan Singh v. Lakshm Narain, 22. EL R 273 B
Rejagopala Rao v. N G Ranga, A l.R 1971 S.C. 267, 275
referred to

(6) If a blatant corrupt practice is conmtted during an
el ection there is now no clear statutory mechani sm which can
cont enpor aneously be set in notion by the affected party, so
that, when it is raw, a record and an instant sumrary probe
is possi bl e t hrough an i ndependent sem -.judicia
instrunmentality. Violations thrive where pronpt check is
unavail abl e. Effective contenporaneous nachinery <providing
for such chocks would greatly curtail subsequent election
di sputes and even act as a deterrent to the conmnm ssion of
corrupt practices. El ections are the cornerstone of the
parlianmentary system and el ectoral purity can be maintained
only when the virus of corrupt practices is controlled by
conprehensive systenmatic changes in law with enphasis on a
fearl ess enforcement instrunmentality and a national politi-
cal consensus to abide by nornms. [670 D-F, 672 A-B]

In the present case, the handbill does not contain the nane
of the printer and publisher although the election law so
required. There is no agency to take pronpt action after
due investigation, and a propagandi st is able successfully
to spread

645
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scandal without a trace of the source, knowi ng that nothing
will happen until long after the election the question is

raised in an election petition. [665 F- @

(7) The Hi gh Court having found the conmission of corrupt
practices by the appellant and one of his supporters, who is
a sitting nmenber of Parliament, and a | arge nunber of other
persons, was under the statutory duty to name all those who
have been proved at the trial to have been guilty of corrupt
practi ces, under s. 99(a) (ii) after fol l owi ng t he
prescribed procedure. |If only courts would nane all those
involved in the pollution of the electoral process, there
woul d be some hesitation on their part to indulge in such
i mproper practices. No such action is however necessary by
this Court in the present case, because this Court found
only the appellant guilty of corrupt practice. [670 F-671 H]
DD P. Mshra v. K N Sharma [1971]] SCR 8 ; R M
Seshadri v. G Vasantha Pai. [1969],2 S.C.R 1019, and Janak
Sritar ~v. Mahant R K Dos, A Il.R 1972 S.C. 359, referred
to.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 816 of 1973.

(Appeal under Section 116-A of the Representation of People
Act, 1951 fromthe Judgrment and Order dated the 12th March

1973 of the Punjab and Haryana H gh Court at Chandigarh in
El ection Petition No. 7 of 1972.)

N. S. Bindra, R H Dhebar, B. S: Malik, P. R Ranmasesh and
R C. Bhatia, for the Appellant.

K. C  Sharma, K C Agarwal, MML. Srivastava, E C

Agarwal a and Prem Mal hotra, for Respondent No. 1.

K. L. Hathi, and P.C. Kapur, for Respondent No. 2.

A . T.M Sangpath for Respondent No. 3.

S. K. Bagga and S. Bagga, for Respondent No. 4.

The Judgrment of the Court was delivered by-

KRI SHNA | YER, J.-By a plurality of less than 2,000 votes the
appel | ant was decl ared el ected fromthe Nuh constituency to
the Haryana Assenbly in the general el ection hel'd on’ March
11, 1972. lie was an | ndependent candidate while his rmain
rival, the first respondent, represented the Indian Nationa

Congress. There were three others in the field two of whom

were independents and the third a Jan Sangh nom nee-all of
them polled poorly. In the electoral history of the
constituency fickle fortune has been smling now on the
appel lant, now on the first respondent. It —also  happens

that while the appellant had been a Deputy M nister when he
was elected to the Haryana Legislative Assenbly last from
the same constituency in 1967, at the following genera

election in May 1968 to the sanme Assenbly (before its/' term
the Assenbly was di ssolved and t he non-Congress Governnent
went out of office) the first respondent was el ected and he
became a Menmber of the Cabinet fornmed by the Congress party.

The next election fell in 1972 where both figured as
conbatants from Nuh and we are concerned with the validity
of the result declared in favour of the appel -

-185 SCI/ 75
646
lant by the returning officer in the present appeal, the

H gh Court having set aside the el ection

It is apparent that the conpetitive politics of the Nuh
constituency has expressed itself through the appellant and
the first respondent for quite a long tinme now and as the
voting figures of the latest poll shows, the context has
been contentious and close. |In such battles of the ball ot
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where personal feuds foul the air, the decencies and norns
set by the law may often be the first casualty. Anyway, the
di sappointed first respondent hastened to challenge the

appel l ant’ s el ection on various grounds of “currupt
practices". The High Court has upheld a few of them and
voided the appellant’s election, a mss being as good as a
mile. The canpai gn pol lutants nust be kept down at the
polls if electoral disenchantnment is not to grip the genera

comuni ty. The Court, in this regard, is the sentinel on

the qui vive.
Shri  Bindra, |earned counsel for the appellant, has argued

the case in mnute detail, countered by Shri Sharma for the
first respondent ; but since at the appellate |level jejune
infirmties and probative trivialities may not tilt the
scal es even on the principle of juncta juvant, we will focus

largely on the major circunstances.- The-correct appellate
perspective in an-election case has been indicated by this
Court and we are bound to set our sights on those lines. In
Laxm narayan V. Returning O ficer(1l) the inplied limtations
on the appell ate power under S.116A were stated thus :

“I't can re-appraise the evidence and reverse

the trial court’s findings of fact. But Iike
any other power it is not unconfined; it s
subject to certain inherent limtations in

relation  to a conclusion of fact. Wile the
trial court has not only read the evidence of
wi tnesses on record but has also read their
evidence in their faces, |ooks and deneanour,
the appellate Court” is confined to their
evi dence on record

* * * * * * *

In an appeal the burden is on the appellant to
prove how the judgnment under appeal is ' wong.
To establish this he nust do sonething nore
than nerely ask for a reassessnment of the
evi dence. He nmust show wherein the assessnent
has gone wong".

In Karenore's Case(2) this position’ was re-
stated thus:

"Before a finding of fact by a Trial Court can
be set aside it nust be established that the
Trial Judge’s findings were clearly unsound,
perverse or have been based on grounds which
are unsatisfactory by reason of mat eri a
i nconsi stenci es or inaccuracies. This is not
to say that a Trial Judge can be treated as

infallible in determning which  side is
i ndul ging in fal sehoods or exaggerations ....

Wiile, as we have said earlier, it is open to
this Court to reappraise the evidence and
consi der the propriety, correctness

(1) AIl.R 1974 S.C. 66, 78.

(2) AIl.R 1974 S.C 405, 413, 420.

647
or legality of the findings recorded by the
Trial Court ordinarily it will be slow to
disturb the findings of fact recorded by the
Hi gh Court unless there are cogent reasons to

do so."

An appeal is a re-hearing but the trial Court’s finding wll

be upturned not when it is short of right but only when it

is wong. W wlt viewthe case fromthis angle.

In a | oose sense, Nuh is a Miuslimconstituency by which we

nean t hat the wvoting strength of t he Musl i ns is
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preponderant. Both the candi dates are Muslins and, indeed,
to sone extent the Islam c "dosage" of each candidate has
itself been highlighted in the Election Petition as a bone
of contention in the poll confrontation, as wll be
presently di scussed. Had parties pr of essi ng secul ar
politics and revolutionary ideologies never "stooped to
conquer" by sub rosa appeal to the religion and caste of
bl ocks of voters by exciting their synmpathy for t he

candi date via this sense of "tribal" identity, our elections
would long ago have lived down this injurious politica
i rrel evance. On the contrary, the unerring instinct wth

which political parties frequently choose candi dates whose
religion or caste tallies with that of the bulk of the

constituents appetises, if not excites, covertly, if not
overtly, the caste consciousness and religious separatism
ot herwi se asleep in the bosons of the comon people. In the

nane of pragmatism many parties offer allegiance to the
super-party---Caste and the law (Sees. 123 & 125) fails
operationally  because the societal nobres are not being
seriously secul arised by big Parties. Wat is surprising is
that the die-hard sense of caste has affected not nmerely the
H ndu heirarhcy but also the Muslim Brotherhood and the
evidence in the present case reveal that Gote (gothra or
clan ) is a binding force socially and  electorally anong
Muslins here. Exploitation of this 'susceptibility is
suggest ed agai nst the appel | ant.

The first respondent, in his petition, has inputed nany
types of corrupt practices to the returned candidate.
Paragraph 8 of the petition sets out the facts about
bri bery. The next paragraph furni shes the particulars of
appeal by the returned candidate and/or his election agent
and by others with their consent, to vote for the appellant
on grounds of religion and caste and to refrain from voting
for the first respondent on the score that he violated
Islamic tenets and was in fact a kafir. The gravanen of the
vices flung at the appellant is that he and others with his
consent did broadcast to their constituents orally’ and in
witing personal aspersions about the first respondent, cal -
culated to darken his poll prospects. Undue influence by
i nvocation of divine displeasure by dietary deviation is
also alleged, based on the potential threat, if respondent
were returned of the pious Mislins being forced to eat pork-
a prandi al anathema for true Muslins.

Not all of these grounds have been held proved and the
appellate | subject-matter is confined to that part of the
canvas where findings of corrupt practice have been
recor ded. W will switch the forensic spotlight only on
them The Hi gh Court has wound up thus:

648

"My conclusions fromthe evidence discussed
under this issue may be sunmed up as foll ows:
(a) Handbill Exhibit P. W4/3 was in existence
before the 12th

of March, 1972.

(b) The returned candi date supplied copi es  of
the handbill to his agents and workers for
di stribution anongst Mislim voters.

(c) The returned candidate and his supporters
with his consent, made an appeal to Muislim
voters to vote for the returned candidate
because he was a true Mislimwhereas the peti -
tioner was a kafir. This appeal was nade on
the 9th and 10 th of Mrch, 1972, through
speeches delivered by the returned candidate
and his supporters and by distribution of
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handbill Exhibit P. W 4/3, in the followng
vill ages of the Nuh Assenbly constituency:
Not ki CGohana, Khedli Nuh, Mewi, Mal ab,
Nagi na, Kar herrha, Pinangwan, Bhadas and
d i agas.
It is conceded before me that the appeal just

649

above found by
ne to have been nmade by the returned candi date
was an appeal to vote for the ret ur ned
candidate and to refrain fromvoting for the
petitioner on the ground of their religion,
for the furtherance of the prospects of the
election of the returned candidate and for
prejudicially affecting the election of the
petitioner sothat it falls within the anbit
of the corrupt practice detailed in section
123 (3) of the Act, which corrupt practice the
returned candidate mnust be held to have
conm tted. The issue is accordingly found in
favour of the petitioner."
* * * * *
"From the evi dence accepted by me as
trustworthy under that issue it is further
made out that practically all those statenents
with/slight variations were made the-subject-
matter / of speeches by the returned candidate
and, with his consent, by Shri Tayyab Hussain
whi ch speeches were delivered to gatherings in
the said ten villages. The publication of
those statenents by the returned candi date and
by Shri Tayyab Hussain, with his consent thus
stands fully proved. The petitioner has sworn
as P. W 76 that all the statements contained
in the handbill are false. Thus assertion
stands whol ly unrebutted. Appearing as R1.W
37 the returned candidate averred t hat
according to his belief the statenents nade in
the handbill were incorrect. This being so,
all the ingredients of the corrupt practice
under exani nation nust be held to have been
fully brought hone to the returned candi date”.
* * * * * * *
| have already held under issue No. 4 that as
clainmed by petitioner handbill Exhibit P~ W
4/3 was distributed anongst- voters by the
returned candi date and his supporters with his
consent . So the only question which remains
to be answered is

whet her the publication of the statenents
above extracted anmounted to any direct or
indirect interference or attenpt to interfere
with the free exercise of any el ectoral right.
in opinion, this question nust be answered in

the affirmtive. According to the Mislim
faith, eating of pork is considered sinful.
The i mpugned statenents declared in no

uncertain ternms that if the petitioner was
elected, he would force all Muslinse to eat
por k. The effect of those statements on the
m nd of an average Miuslimvoter would be so
powerful as to leave no free will to him in
the exercise of his choice of the candidate
for whom he was to vote. The inducerment woul d
result in a mental conpul sion for the voter to
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vote for the petitioner and would, therefore,
fall within the anbit of any attenpt to
interfere with the free exercise of an
el ectoral right."

* * *
Y the publication that the retur ned
candi date and ot hers

in handbill Exhibit P. W 4/3 amounted to the
conmi ssion of the corrupt practice of undue
i nfl uence as defined in section 123(2) of the
Act . "
*

* * *

* * * * *

"Havi ng found that the returned candidate and
others with his consent committed the corrupt
practice--defined in clauses (1), (2), (3) and
(4) of section 123 of the Act, | accept the
petition ~and declare the election of the
returned candidate to the Haryana Legislative
Assenbly fromthe. Nub Assenbly constituency
to be void."
The cornerstone of the election petition is the destribution
of libellous handbills and maki ng of sl anderous speeches by
the candidate and his conmpanions which overflowed mnere
personal invective i'nto many areas of corrupt practice. The
Court was also satisfied with part of the charge of bribery
which it expressed thus :
"As a result of the above discussion | find it
proved that on the 14th of February 1972, the
returned candi date placed at the disposal of
respondent. No. 3~ Car No. DLF 675 with a
prom se that these expense incurred . in hiring
the car and running it in-connection with the
el ecti on canpai gn of respondent No. 3 would be
met by the returned candidate."
Thus it is seen that while the enbittered petitioner has
bl ack- brushed his rival with pmany brands of cor r upt
practices, he has failed to convince the Court on several of
them H's counsel gave up nmany of the charges  after
evi dence had been |l ed. Even the residue has not fully found
favour with the H gh Court and the only substantial ~ grounds
whi ch have survived the screening process are two, viz : (a)
the ’autonobile’ bribe; and (b) the dissemnation of
prejudicial and prohibited appeals. The limted controversy
before us centres round the certitude of this fatal nbpdicum
The election law invalidates a poll verdict iif a single
illegal adulterant has been adm xed in the  canpai gn. The
law is jealously qualitative, not clumsily quantitative, in
its nullification test and two vices or twenty are the  same
inthe ultimate result.

650
A few prefatory observations are necessary before we discuss
the evidence, apply the |Iaw and reach our concl usions. It

is of the first inportance that elections nmust be free and
fair if the denocratic systemis not to founder. Not  long
ago a Chief Justice of this Court, delivering the Lajpatra
Menori al Lecture, observed:
"Untruths before elections, during elections
and after elections seemto be too prevalent
for a healthy political society."
He also tartly remarked in that speech
"There is always a danger of the failure of
denocr acy. "Remenber’, said John Adans,
"remenber, denocracy never lasts |ong. It
soon wastes, exhausts and nurders itself.
There never was a democracy that did not
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commt suicide. W must realise that this is
entirely true."
The Court is the conscience-keeper of the constituency, as
it were, in the maintenance of the purity of elections to
the extent they are litigated in Court. Shah, J., in
Har charan Singh’s Case (1) observed
"The primary purpose of the diverse provisions
of the election |aw which nay appear to be
technical is to safeguard the purity of the
el ection process, and the Courts wll not
ordinarily mninmse their operation.”
We have therefore to insist that corrupt practices, such as
are alleged in this case, are examned in the light of the
evi dence with scrupul ous care and nercil ess severity.
However, we have to renenber another factor. An el ection
once held is not to be treated in a light-hearted manner and
def eated candi dates or disgruntled el ectors should not get
away with it by filing election petitions on unsubstantia
grounds and irresponsible evidence, thereby introducing a
serious. ‘elenment ~of uncertainty in the verdict already
rendered by the electorate. An electionis a politically
sacred public act, not of one person or of one official, but
of the collective will of the whole constituency. Courts
naturally must respect this public expression secretly
witten and show extreme reluctance to set aside or declare
void an election which has al ready been hel'd unless clear
and cogent testinony conpelling the Court to uphold the
corrupt practice alleged against the returned candidate is

adduced. Indeed el ection petitions where corrupt practices
are imputed nust be regarded as proceedings of  a quasi-
crimnal nature wherein strict proof is necessary. The

burden is therefore heavy on himwho assails an  election
whi ch has been concl uded.

There are many who are cyni cal about the enforcenent of the
election law, which is too noral for the pragmatic skills of
the politicians when | ocked in pitched battles. They regard
these vices as

(1) [1969] 1 SCA 138, 145.

651
i nevitabl e and therefore remain indifferent to their
preval ence. Sydney Harris’ statement in this context is
apposite :
"Once we assuage our conscience by calling
sonet hing a necessary evil’, it begins to look
nore and nore necessary and. |less and  |ess
evil."

For this very reason the Court has to be stern so as to
induce in the candidates, the parties and workers . that
temper and truthful ness so appropriate to the process and
not bewail, as the Report of the Fifth General Election in
India (1971-72, issued by the Election Conm ssion) does (at
p. 198 thereof)
"But how can we expect that elections will be
absolutely and totally corruption-free when
the whole country in every sphere and
departrment of life and activity is plunged in
the ocean of corruption ? It is everybody's
conplaint that there is no business, trade or
i ndustry where bl ack-marketing or bribery is
not pracctised.... Renove corruption in
general and corruption in election will be a
thing of the past."
The charge of bribery has been nade in this case in a
peculiar setting and has been held proved in part by the
| earned Judge. Before going into the principal skein of
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corrupt practices wound round the alleged propaganda, ora
and docunentary, we nmay di spose of the lesser but equally
| ethal episode of bribe-giving. A glance at the comuna
conposition of the constituency and its behavioral pattern
is necessary to appreciate this ground covered by issue 1
No part of Indian geography is a religious nmonolith and Nuh
is no exception to this social diversity and comunal m X
The nmajority are Meo-mnuslins (converts from Rajputs carrying
their caste and gothra nmenory into their |Islanic genetic
code and observing in life the clan habit) but there are
al so Hindus including Harijans. The Harijans, according to
the petitioner, traditionally vote for the Congress except
when lured away by a fellow Harijan figuring as candi date.
To wean away Harijans fromthe Congress ballots was very
much to the appellant’s interest and so the petition
al  eged, he exploited their communal pathol ogy by setting up
Sohanl al , Respondent 3, as a ghost candidate not to win but
to defeat.
Human ' honogeni sation in el ections, breaking down religious
barriers, is social heroismunacconplished even in the
comunal —pluralismof the U S A and the U K although it
is exaggerated by traditionin. India and hurts it nore,
being a devel oping country: The political pity is that the
secul ar and soci al ‘objectives of our Constitutional order
are obfuscated by 'a system of mmss el ectoral participation
where separate el ectorates, witten with the invisible ink
of life, are partially perpetuated by political |eaderships
bent on shortcuts to power. The | aw should so develop as to
di s-i nduce communal -reli-gi ous appeal by the crypto-castei sm
of the candidature itself W say this not asa strange evi
of our society but as an .inadequacy of our election |ife and
aw. Newton D. Baker observes about the U S
652
situation while considering the harmof a switch-over to
proportional representation
"We have groups of all sorts and kinds forned
around religious, racial, |anguage, social and
ot her contentious distinctions. Pr oportiona
representation invites these groups to seek to
harden and intensify their differences by
bringing theminto political action where they
are irrelevant, if not disturbing. A W se
election systemwould invite them to forget
these distracting prejudices.”
The 1st respondent’s case is that the appellant persuaded a
financially inconpetent Sohanl al -respondent. No. 3-to stand
as candidate over-ruling his reluctance by offer of Rs. 125
and promse of footing his canpaign bill, in a bidto skin
away the Harijan pro-Congress votes. This was on February
9, 1972. Since the lower Court has rejected this episode,
we too ignore it. But the official date for withdrawal,
February 14, found the hesitant Sohanlal hovering ' around
retirement from an expensive context. The 1st respondent’s
story is that the appellant gave a shot in the arm by
proffer of Rs. 1,000 and a car for use till the election was
over. This stroke of bribery continued the Harij an
candidate in the arena. The finale of this shady chapter,
di shelieved by the Court, is that a couple of days before
t he act ual poll the appellant pur chased Sohanl al ' s
retirement and exhortation to his followers to support the
appellant at a price of Rs. 2,000 paid on March 10, 1972.
This facet of the case has been elininated at the H gh Court
level and need not detain us. The narrow point that
survives for our scrutiny as to whether the appellant did
conmi t the corrupt practice under s. 123(1) of t he
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Representati on of People Act, 1951 (the Act , for short), by
placing at the disposal of candidate Respondent 3, car
D.L.F. 675 and promi sing himthe hire charges and running
expenses thereof with a view to his continuance as
candidate, the wultimate gain being the seduction of the
Harijan el ectors away fromthe Congress candi date

It is not necessary to examne whether the evi dence
justifies the finding that Sohanlal got the use of a car at
the expense of the appellant. W will assunme that is so.

But it is not every help by a candidate to a fellow
candi date that constitutes corrupt practice. Stich finan-
cial aid nmust be to induce the latter not to withdraw from
the section. My be, a candidate may wish to fight but do
it so bloodlessly that he may not reach his potentia

supporters and if his effective canvassing is in the
i nterests of another candi date (the electoral chem stry has
many actions and reactions) then the latter may invigorate
his canpaigning” with funds or aid in kind, not for non-
wi t hdrawal' but” for full-bl ooded electioneering. To jack tip
is different frompreventing a junp dowmn. This is not a
corrupt practice under the |awand so the key question is
not whether a car was provi ded but whether the provision of
the car was to prod the candidate not to withdraw. A close-
up of the evidence on this significant facet |leaves us in
serious doubt about the sufficiency and reliability of the
pr oof .
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From the evidence inthis case it looks as if Sohanlal, the
third respondent, is an indigent person and handi capped by
soci al backwardness. Nevertheless he is needed as a magnet
to polarise all Harijan votes away fromthe cow and calf
synbol. It is a worthwhile reflection on the Sohanlal dranma
t hat in order to invest elections wth equality of
opportunity in a country of poverty, inexpensiveness nust be
stamped on the canpai gning process. This may be attenpted
in many ways by adapting to Indian conditions experiences
el sewhere, . But the present  nethodology of fixing up
candi dates at the last mnute as a product of nmany pressures
nmakes for nore inputs than consultation with the comunity

in the concerned area, a sort of ‘informal “primary" and
announcement of the choice will ahead for the constituency
to know and wunderstand the candidate likewise if Party

cadres work constructively and continuously for solution of
peopl es’ grievances instead of going into election-eve
canpaigning wth all the sound and fury of-hectic pre-pol

duel to wn votes, the project will cost less and vote-
cat chi ng stratagems wll vyield poor pay off. Lar ge
pecuni ary lay-out in the business of power politics nust be
arrested if the systemis not to sink. Today, the average

Harijan, |ike Sohanlal, has as nmuch chance of w nning an
election as a canel has of passing through the eye of a
needl e. Naturally he | ooks around for help. Mney is of

key inportance if enornous sums nust be spent to reach the
vast electorate to break down public inertia and secure
substantial polling. |In such a background Rahi m Khan (RI)
is alleged to have prayed upon Sohanlal’'s inability to
finance his election by offering the sinews of war thereby
indirectly deriving good negative return for his noney.
Sohan | al hinself has backed a good part of this case,so far
as the giving of a car is concerned. Straight from the
horse’s nouth, as it were, we have this :
"On the 1l4th of February 1972, Rahim Khan,
Tayyab Hussain, Faquira, Chet Ram and Yam n
Khan cane to nme, and offered me noney and a
car. Rahim Khan paid Rs. 1,000 to Faquira for
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expenses on the car. I was carrying on
propaganda for ny election."
On the crucial point whether the car (and all found) was

given to make himcontinue the contest there is silence in
chi ef -exam nation and denial in cross-examnmination although
his amnbi guous synpathies seem if at all, to be wth the
Congress candidate in the election case. The testinony of
P. W 22 (Ram Kishan), P. W 23 (Habib), P. W 24 (Jaswant
Singh) and R 3. W 1 (Faquira) has been pressed into service
in this connection. The evidence of P. W 22, 23 and 24

doe,,,, not bear on the condition of non-wthdrawal as the

basis for the supply of free transport R3 W 1 swears :
"During the last general election | was
supporting ' Rahim Khan respondent. 20 or 25
days before polling | went to Sohan La

respondent in the conpany of Rahi m Khan, Badri
Par shad respondent, Tayyab Hussain and Mauj
Khan. Sohan Lal respondent said that although

he had stood for the election, lie was feeling
handi capped on account of lack of financia
resources. Rahi m Khan told himnot to worry

i nasmuch as he
654
(Rahim Khan) would provide him necessary
: finance. In ny presence no noney was paid,
but Rahi m Khan pl aced a car at the disposal of
Sohan Lal respondent. Rahim Khan told ne that
| should support Sohan Lal and that Rahi m Khan
woul d rei mburse ~me- for all ~ expenses in
connection with the car."
Here also the vital el ement of inducement not to withdrawis
absent. O course even regarding giving thecar ‘there is
sone evi dence contra of the appellant and of Tayyab' Hussain
(R W 9). But the crux of the matter is the pecuniary
pressure put on a candi date to persist in the candidature ;
this latter linmb is unproven and not even formally found by
the lower Court. The serious scrutiny of law and facts
expected of election tribunals before unseating a  returned
candi date is wanting in the H gh Court’s findingand we hold
that, suspicions apart, the charge of bribing Sohanlal into
fighting a futile battle has not been brought” home as
required by s. 123(1) of the Act.. At the last stages of the
argunent before us Shri Sharma made a virtue of necessity
and did not press the case of bribery.
The decisive and deadly chapter of the petitionrelates to
the mul ti poi nted propaganda viol ating the canons of el ection

law set out in s. 123(2), (3) and (4). Question of |aw
about the correct construction of the relevant provisions
arise but the primary issue is one of fact. Were public

neetings held on 9th and 10th of March naligning orally and
through handbills the Congress candidate for “lack of
personal mnorals, for heathen and bohemnm an ways and for being
a potential danger to good russal mans ? Were panphlets  like
Ex. P-3 made and distributed on or about March 9 and 10 by
the returned candidate and his agents, describing his
Congress rival as a pork-eater and taker of virginities, as
a coercive agent getting muslimgraves dug up and forcing
true nuslinms eat roast pig ?

A few phenonena appear in this case which deserve judicial
notice for the purpose of appreciating the evidence on this
branch of the story of corrupt practices. Bot h t he
contesting parties, the appellant and the 1st respondent,
are strong men with considerable hold on |arge nunbers of
people in the constituency, as the polling result reveals.
Both of them have been in and out of office and naturally
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the bid for power would whet their appetite. The wild
allegations in the petition, if true, would suggest that the
appellant tried many nmethods of assuring victory for
hinsel f, such as setting up a Hndu candidate who would
carry away the Hi ndu votes, a Harijan candidate who would
wean away Harijan votes and the Miuslimvotes being attracted
into his count by painting his Congress rival a kafir and
hinself a Muslimgood and true. At this stage it is clear
that the theory of ex-conmmunication set up in the petition
has been abandoned. Likew se, bribery based on the Jan
Sangh candi date has al so been dropped. The supply of a car
as an inducerment not to withdraw from the election to
Sohanl al has been upheld by the trial Court, but we have
al ready expressed our viewto the contrary.

We are left ultimately with the story of the public neetings

where sl anderous speeches were nmade and of i bel | ous
| eafl et s havi ng been
655

distributed. Thereis no doubt that tension had nmounted and
the candidates were frantic. An order under s. 144 C

P.C. had been clanped down on the whole constituency and a
large police force was nmoving around to maintain |aw and
order in the whole area. The argunent of appellant’s
counsel is that since neetings of five or nore persons in
public places had been prohibited, it was wunlikely that
there woul d have been open violation in many villages by the
appel lant hinmself, 'a former Deputy Mnister and Tayyab
Hussain, a sitting Menber of Parliament. Nor could the
police have been 'so insouciant ~as to ighore numerous
breaches of the ban on public neetings. Equally strong is
the circunstance that had there been neetings in contraven-
tion of prohibitory orders, the Congress candidate, a
Cabinet Mnister at the tine of the election, would not have

kept quiet at all. It is also note-worthy that s. | 126 of
the Act prohibits holding of public nmeetings within 48 hours
of the close of the poll. W are inpressed wth these

circunstances and woul d have unhesitatingly held as unsafe
the oral testinony in proof of public neetings. However we
are not prepared to discredit outright all the evidence
about gatherings in the villages, where the appellant spoke
to people, solely on the ground of the order under s. 144
C. P. C Wat we see fromthe evidence is that there were
no regular neetings prearranged and public. It was nore a
case of the appellant running around fromplace to place,
neeting persons who gathered when he went to a place, his
sitting on a cot and talking inpronptu to the nen who turned
up within a short tine and |leaving the place after a little
whi | e. It is difficult to describe these tiny groups
spont aneously assenbling and nelting away after quarter of
an hour or so, as public neetings. Technically they may or
may not be breaches of the ban order but such mnor
liberties are not infrequently taken by both sides and
winked at by the police, Ilest genuine house-t o- house
propaganda by the candidates and their supporters on the
very |l ast day should be interfered with and tension nount up
on the ground that the authorities thwarted a non-Congress
candi date’s canvassing. Certainly we have to bear in mnd
the circunmstances nentioned earlier in evaluating the
evidence of wtnesses, giving the benefit of reasonable
doubt to the appellant.

Many w tnesses exam ned in support of the 1st respondent’s
case are partisans, being the polling agents, counting
agents of workers of the Congress candidate. Their evidence
has naturally to be viewed with circunspection, but not
di smi ssed outright [See Anbi ka Saran Singh v. Mahant Mahadev
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Nand Gri(1)]. But nore curious is the turn-coat type of
witnesses who clainmed to be and often were the polling
agents, counting agents or workers of the appellant till the
el ection was over, but, in the post-election period when the
1st respondent’s party had formed a Covernment, quietly
shifted their Jloyalty and gave evidence in proof of the
avernents in the petition. It is conceivable that these
persons who had col |l aborated with the appellant in the nmal-
practices alleged were possessed of the urge to unburden
their bosons of the truth of their own evil-doing and
hurried into the witness to swear veraciously to what took
pl ace actually. But the nore probable

(1) 41 E.L.R 183
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expl anati on woul d be that these sw vel-chair witnesses wth
I ndi a rubber consci ences canme under the influence of the 1st
respondent for invisible consideration and spoke dubiously

in support of their present patron. O course, if their
evidence /is intrinsically sound, if their deneanour is
i npressive “otherwise, if the incontrovertible facts and

broad probabilities fit in with their version and other
di sinterested testinony on the sane point is forthconing, we
shoul d not disbelieve the case nerely because sonme tainted
evidence is also placed on the record. In this view, we have
to scan the oral evidence rather carefully, lest the verdict
of the people at the polls should be nullified on uncertain
and dubi ous evi dence.

Counsel for the ‘appellant and, to some extent, the 1st
respondent’s advocate al so, read before us rulings galore as
to when w tnesses should be  believed and when not .
Precedents on | egal propositions are useful and binding, but
the wvariety of circunstances and peculiar features of each
case cannot be identical with those in another and judgement
of Courts on when and why a certain witness has been
accepted or rejected can hardly serve as binding decisions,
Littl e assistance can therefore be derived fromcase |law on
credibility. There are no legal (litnus tests to /discover
the honest conscience of a human being and the canons of
truthful ness of oral evidence sans. commpbnsense, are but
m sl eadi ng dogmas. The golden rule is, as George Bernard
Shaw tells wus, that there are no golden rules. For this
reason we are not referring to the many rulings cited before
us. But we certainly informourselves with the _general
touchstones of reliability. The fact that we are not ready
to act on the testinobny of a person does not nean that he is
a perjurer. It nerely means that on such testinmony it is
not safe to conclude in a quasi-crimnal proceeding that the
"corrupt pratice’ has been proved beyond reasonabl e doubt.
The whol e constituency is silently present before us it nust
be renenbered (See observations of Dua I, J. inl.L.-R /1969
| Punj 625.)

We nust enphasi ze the danger of believing at its face ' val ue
oral evidence in an election case without the backing of
sure circunstances or indubitable docunents. It rnust  be
remenbered that corrupt practices may perhaps be proved by
hiring half-a dozen wi tnesses apparently respectable and
disinterested, to speak to short of sinple episodes such as
that a snmall village neeting took place where the candi dates
accused his rival of personal vices. There is no x-ray
wher eby the di shonesty of the story can be established and,
if the Court were gullible enough to gulp such oral versions
and invalidate elections, a new nenace to our electora
system would have been invented through the judicia
apparatus. W regard it as extrenely unsafe, in the present
climate of kil kennycat election conpetitions and partisan
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wi tnesses wearing robes of veracity to upturn a hard won
el ectoral victory nmerely because lip service to a corrupt
practice has been rendered by sonme sanctinopni ous Ww tnesses.

The Court nust ook for serious assurance, unt yi ng
ci rcunmst ances or uni npeachabl e docunments to wuphold grave
charges of corrupt practices which mght not nerely cance

the election result, but extinguish many a man's public
life.
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Wth these background observations we shall analyse the
evi dence adduced on both sides. W are not deterred by the
negative evidence on the side of the appellant to the effect
that wthin the ken of the witnesses concerned no neeting
took place or no distribution of panmphlets had been nade.
Not only can such evidence be procured but it is hopelessly
inconclusive in the face of definite and positive and
probable testinony, if any to the contrary. Therefore, we
have to search for the evidence in support of the petition

its reliability arid sufficiency.

Shri Bindra, for the appellant, made a blistering attack on
the | earned Judge’'s wong approach to testinonial renegades.
For, strategic documents |ike Ex P2/P3 and P5/P6 and |etha

circunstances |ike addressing slandering speeches, are
sought to be proved by the 1st respondent through the
polling agents and other erstwhile activists of the appel-
| ant during the election. The Court sonehow thought that a
trace of treachery was the signature of truth and that the
post election support to the defeated candidate in the
wi tness box, speaking to collaboration with there turned
candi date in pre-election corrupt practices, makes assurance
doubly sure. W cannot understand how tergiversation can
become a virtue. Defection in politics is becomng a per-
vasive vice and its projection into el ection cases nust be
frowned wupon by Courts. It scandalises us that a person
should be the canpaign agent- of ~one candidate during
el ections and should shift loyalties during the election
case to wundo the victory he contributed to attain. The
price of post-election swivelling nust slunp. It i's naivete
to pin faith on such probative circus and it is necessary to
di scourage such defection in the interests of the purity of
the Court process. Except in special  circunstances which
are not present in the present case we decline to disnmantle
an electoral result by the technique of turn coat testinony.
Here we may clear the ground by renoving Sohanlal’”s near-
confessional evidence fromthe area of reliable  testinony.
" What ever his role before the election, his witten
statement and evidence snmack of the 1st respondent’s
vocabulary and either he is a fool or a knave or. too
truthful to be credible. For he admts receiving a car/ and
expenses fromthe appellant, pleads to a nbod of withdrawal

and in evidence lends lip service to distribution of the
obj ectionable handbills and to a last m nute withdrawal from
the election at the instance of the appellant. Al that we
need say is that his word does not have the ring  of
reliability and we |l eave it at that.

Yet another aspect of the case may be dealt with here, to
clear the deck for a consideration of the serious issues
that survive. Running right through the war and woof of the
petitioner’s avernents and evidence and haunting t he
political life of the petitioner for long years is a sitting
Menber of Parliament on the Congress benches, R3 W), Tayyab
Hussain. He is charged with visiting village after village
with the appellant an ex- Congress nan and now the bitter
opponent of the Congress candidate to deliver vicious
personal attacks on the petitioner, a Mnister belonging to
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his own Party. The Mec-Muslins had the father of Tayyab
Hussain as their |leader and after him Tayyab Hussain
hi nsel f apparently a political famly claimng
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virtually hereditary hegenony over a small comunity. The
arrival of an educated Meo like the petitioner, a |aw
graduate, on the political scene was a potential threat to a
vested interest. W find fromthe evidence personal rivalry
between the two wit |arge, Tayyab Hussain being ready to
change Party and ally with enenmies for personal ends and
getting suspended fromthe Congress in the bargain. He has
been a Deputy M nister once and has tasted power. May be
the petitioner’s political presence is a spectre for himand
so he may be prone to run that rival down. Even so, there
are boundaries to his hostile operations. Let us |ook at
him as in 1972. He knows that anti-Party activities wll

imperil his Congress future. He has vital stakes in that
party, being a sitting nenber of Parlianent with four years
to go. He was Chairman of the Wakf Board for which his
party position must have partly accounted. The Party High
Command was so near Nuh that had he acted publicly he would
have been pulled up instantly. It is difficult to believe,
even if the man was an adventurist master in the art of the
possible, that this M P. would have openly and stridently
canpaigned in the conpany of the anti-Congress candidate
Wth vituperative vigour. H's heart nay have been with, the
appel | ant Rahi m Khan but he coul d not have so |ost his head
as to strike publicly at Khurshid Ahmed. The heap of ora

evi dence adduced in the case does not persuade us to hold
with the 1st respondent on the public doings of R3 WO
hostile to his candi dature.

Now let wus get to the neat of the matter. For by al
accounts the piece de resistance is the panphlet part of the
case. A nmanouvre to malign was resorted to at critica

stage of the poll battle, according to the 1st respondent.
Al t hough there is a volune of oral testinony regardi ng snal
but nunerous whistle-stop neetings held in street /corners,

conmon on election eve everywhere, we feel it unsafe to
stake a verdict of corrupt practice on such dubi ous
material. By passing these oral adventures in vilification

we proceed to turn the spotlight on the handbills, their
aut horshi p, existence, inplications and circulation. W my
st rai ght way state that once we grant this panphl et
publicity, it wll depress the victims chances and nay
amount to an appeal to religion. Both the candidates are
Muslims but one is less nuslimthan the other al nost a kafir
because he eats pork. The other inputations in the handbil
relate to character assassination and undue influence which
we will refer to presently.
W nmay as well set out here Ex. P. W 413, the offending
handbi |
"1 NTRODUCTI ON OF CH. KHURSH D AHVED AND
SOVE QUESTIONS TO HI M

1. You being a Muslimgot dug a grave of a

Mohamadan and got the dead body out due to

your personal enmity, which is against |slam

and its Shariat. Do you still claim yourself

to be a Muslim?

2. Since you have becone a Mnister you have

taken bribery fromthe public for each work of

the public. Do you call this public service ?
659

3. You being Health Mnister violated the

nodesty of numerous | ady doctors and nurses

and till they did not surrender their body to
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your lust you did not do any of their works.
Do you want to be elected again so that you
can continue your debauchery
4. You while being a Mnister got some Mislins
of wvillage Utawad arrested on allegations of
cow sl aughter and made themto eat nmeat of the
pig.Do you want to be elected again so that
you nmay be able to make all Muslins eat the
nmeat of the pig ?
Khurshid Sahib public wants to tell you that
you vyourself have become a 'Kafir’ by eating
the meat of the pig. but the remaining nuslins
do not want to becone 'Kafirs' at your hands.
Public should pay attention and should give
crushing ~defeat to such a ’'Kafir’. | am
rightly entitled to your vote.
Rahi m Khan. "
Appeal ~to religion, in this context, is influencing Mislim
voters to prefer the appellant for his authentic Islanmc way

of life and to repel the 1st respondent for his heathen
habi t s. A plate for pork is the maiin un-Islamc conduct
imputed to the 1st respondent. Is it appeal to religion if

voters are told that a candidate consunes unorthodox food ?
That a brahm n eats beef, that a nmuslimeats pork, that a

Jain eats at night ? Should the law lend itself, in a
secular State, to the little susceptibilities of orthodox
tenets ? If we push it for, particularly in-religions like

H nduism and |slamwhich contain prescriptiions regarding
dress, bath, shave, ablutions and diet, many difficulties
will arise. Eating garlic, radish and uncooked onions and
even the flesh of cattle killed w thout invocation of Allah
is un-lslamc (See "Who is a Muslinm by G Chous Ansari, pp

39-42). Can you set aside an el ection because the " |0sing
candi dat e was described as eating raw onion ? This situation
becones worse in the Hindu fold. It is strange |aw that

does not quarrel wth an appeal not to vote for a man
because he does not eat vitamns but nullifies the /el ection
for appeal based on radish or pig's flesh. True, 'the vice
is injection of religioninto politics and playing up
fanaticismto distract franchise. But the back |ash of this
provision is a legal enquiry into what is the basic faith,
not its frills and filigrees. it has been held by the Mdras
and the Kerala High Courts (71 1.C. 65 and 1971 K. L.T. 68-
| mbi chi Koya Thangal v. Ahamed Koya) that the credal core to
identify a Muslimas Muslimis not food and dress but the
triune items of One God, Universal Brotherhood and the G eat
Prophet Mahomet, being the |last of the Prophets (although on
this last linb there is some dispute). No charge on these
three aspects has been made in the handbills. Thus apostasy
has not been alleged. Nevertheless, having regard to the
ruling in Kultar Singh v. Mikhtiar Singh(l) and the- popul ar
sentiment tied up rightly or wongly with Muslim religion

we do not disagree with the view of the High Court and the
stand of both counsel. The secular texture of the law is
primarily the legislator’s responsibility although Caesar
and God shoul d

(1) [1964] 7 S.C. R 790.
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not get mixed up in areas of food, clothing and housing and
ot her temporal matters not inherently interlinked with man’s
conmunion with the Suprene. Wat is appeal to religion
depends on tine and circunstance, the ethos of a comunity,
the bearing of the deviation on the cardinal tenets and
ot her vari abl es. To confound communal passion and crude
bigotry wth religion is to sanctify in law what is
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irreligion in fact. It is good to rem nd ourselves of Ronman
Rol | and on Ranakri shna, quoted in Nehru’'s Autobiography
"..many souls who are or who believe they are
free from all religious belief, but who in
reality live imrersed in a state of super
consci ousness, which they term Socialism
Communi sm  Humanitarianism Nationalism and
even Rationalism It is the quality of
thought and not its object which determ nes
its source and allows us to decide whether or
not it emanates fromreligion. |If it turns
fearlessly towards the search for truth at al
costs wth single-mnded sincerity prepared
for any sacrifice, | should call it religious
; for it presupposes faith in an end to human
effort ~higher than the Ilife of exi sting
society, and even higher than
life  of
humanity as a whole.  Scepticismitself, when
it proceeds fromvigorous natures true to the
core, when it is an expression of strength and
not of weakness, joins in the march of the
Grand Armmy of the religious Soul."
The Court rmust avoid over-solicitude for  ultra-orthodoxies,
| aw, being a secular social process. It is curious that the
El ection Commission, inits Report on the Fifth Genera
Election in India (1971-72) refers to objections regarding
the synbol 'Cow ‘and Calf’ on the score of religious
associations from eminent persons and in overruling them
cites George Barnard Shaw (Everybody’'s Political VWhat
What’ s? who said
"The apparent nultiplication of Gods is
bewi | dering at the first glance ; but you soon
di scover that they are all the sane God in
different aspects and functions and even
sexes. There is always one utternpst God who
defies personification. This nmakes /Hi nduism
the nost tolerant religion in the world,
because its one transcendent God includes al
possi bl e Gods, from el ephant Gods, bird Gods
and snake Gods right upto the great Trinity of
Brahma, Vishnu and Shiva, which makes room for
the Virgin Mary and nodern fem ni sm by naking
Shiva a woman as well as a man. Christ is
there as Krishna, who mght also be Dionysos.
In fact H nduismis so elastic and so subtle
that the profoundest Methodist and the crudest
idolator are equally at home in it."
And yet the electoral law construes religion based on
apparel, approved food and other externals. How /about
appeal to anti-religion ? That one is a Royist or
rationalist and the rival a religious soul and too other-
wordly ? Rabid Communalismis the real enemy. Let that be
identified by law. A second look at this labyrinth of |aw
is in keeping wth changing tinmes. The ’'voice in the
wi | derness’ words of this Court in Anmbika Saran Singh's
Case(Supra) at p. 181 bear repetition
661
"I ndi an | eader ship has | ong condemed
el ectoral canpaigns on the lines of caste and
conmuni ty as bei ng destructive of t he
country’'s integration and the concept of
secul ar denocracy which is the basis of our
Constitution. It is this condemation which
is reflected in s. 123(3) of the Act. In

t he
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spite of the repeated condemmati on, experience
has shown that where there is such a
constituency it has been wunfortunately too
tempting for a candidate to resist appealing
to sectional elements to cast their votes on
caste basis.”
Every Party silently says "He who has not sinned, let him
cast the first stone " For the purpose of this case, suffice
it to say both sides, agree that Ex. P. W 4/3 appeals to
religion.
O course, if Ex. P. W 4/3 had been circulated it did
contain personal wvilification like "womanizing" which in
nost countries and anong the current generation is a vicious
personal inputation under s. 123(4) of the Act. So we wll
ascertain whether on March 9 and 10, handbills |ike Ex. P
W 4/3 had been published by Rahi m Khan and his agents. The
rival version is that the appellant was innocent of these
| eafl et's whi ch nust have been concocted after defeat by the
1st respondent for denolishing the election through Court.
Many nmaterials have been narshalled to nmake out factum of
panphl et —publicity. The granite foundation for it is laid
by Ex. P. 18, an applicationto the Deputy Conmi ssioner of
the District to which were annexed EX. P. W 4/3-4-5
(copies of handbills) and Ex. P. 19 a simlar petition
despat ched by post 'to the Chief Electoral Oficer along with
Ex. P. 20 and 21 handbills. P. W 54 Usman has sworn that
he had got a few handbills (the offendi ng ones) on March 10
fromone N hal Khan and nade them over to the 1st respondent
P. W 76. Maybe, this careerist who has been changing
parties, has been a dism ssed sarpanch and is otherwise a
partisan and may not by nyself enbolden us to believe the
leafl et story. But Ex.P.18 was undoubtedly presented to the
Deputy Conmi ssioner on March 10, 1972 in his office at
@Qurgaon. Hi s endorsement and that of his General Assistant
P. W 4 of even date lend strength to the case. The
petition has had a natural journey into the Election Ofice
under the Deputy Conmissioner. Thus quite a few officers and
official entries support the presence of Ex. P. 18 and the
acconpanyi ng handbills on March 10. - The snoke of" suspicion
about the records and the obliging unveracity of the high
officials, glibly alleged, have no substance. W have care-
fully examned the criticismlevelled by Shri Bindra and
considered the possibility of antedating but are satisfied
that the hypothesis of conspiracy for fabrication is too
fantastic to nerit acceptance and the nonexam nation of the
Deputy Conmmi ssioner, in addition to his General Assistant P.
W 4, does not militate against the acceptability of the

case. The endorsenent on Ex. P. 18, relevant under s. 35
of the Evidence Act, clinches the issue, read in the Iight
of P. W 4's evidence. Ex. P. 19, a simlar application
was also presunably posted on the 10th March. It was

received on 13th March, which is probable since 12th was a
Sunday. The suggested interpolation in the register kept in
20-185 Sup. Cl/75
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the office of the Chief Electoral Oficer is a mrage. it
has no neaning in the absence of cross-exami nation. A close
took at Ex. P. 19 and Ex. P. W 2/2 dispels doubts and the
entries corroborate P. W 2’'s testinony as well as the fact
of the |leaflets having been in existence on the 10th of
Mar ch. Let us probe the likelihood of a later fake. The
petitioner had no reason to be desperate about a defeat. 1In
fact the lead of the appellant was narrow. Only after the
result was declared on 12th could he have thought of
creating evidence to undo the election. Both Ex. P. 18 and
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Ex. P. 19 becane inexplicable on that basis unless many
public docunments and public servants have tanpered wth
truth in a chain conspiracy too nefarious to be credible.
Sone officers nmay oblige but it is unfair to inpute such
gross misconduct to responsible men and flinmsy fancies.
O her mnor attenpts to cavil at the evidence on this part
of the case nmerit little serious study. W broadly agree
with the H gh Court that the argunents of the appellant for
rejection of Ex. P. 18 and P. 19 and connected docunents
cannot be contenplated w thout inmporting crimnal conspiracy
for which there is no foundation and they nust be repell ed.
However we will advert to them briefly.
We have earlier indicated our dissent fromthe H gh Court
when it trusts P. W's 12, 13, 20 and 23 as reliable on
leafl et distribution because they were pre-el ection agents
of the opposite party. Tile Court observes
"The evi dence above set out under this head is
fully acceptable to ne. I am specially
i mpressed by the depositions of Din Mohd. (P
W _12), Roshan (P. W 13), Mbhd. Khan (P
W 20) and Habib (P.> W 23). Al of them
worked for the returned candidate during the
el ection and there is no reason why they woul d
make fal se depositions against the interest of
the returned candidate."

Qur credibility sense is sceptical of this evaluation. We
di sapprove of this nmethod and approach in- assessnment of
evi dence. Even so, let us go into the major criticisms of
the 1st respondent’s case. We ~are not blind to the

possibility of executive officers designing to obl i ge
Mnisters in elections as happened in Anbika Saran Singh's
Case( Supra) . Maybe, there is sone enbarrassment for weak
of ficials when sitting Mnisters are candi dates but what can
be done about it ? W have appreciated the evidence wth
this factor also in mnd. However,  the many nmay be's
suggest ed by Shri Bindra to disbelieve the of ficia
docunents are ingenious but the /cross-exam nation of the
wi tnesses i s innocent of them

The appel | ant had applied, under Exhibit R 1 W 21/1'to the
Deputy Comm ssioner for a copy of the entry inthe register
of M scellaneous Branch with regard to election posters,
i.e. handbills nade nention of in the election petition.” He
received a reply (Exhibit R 1/A) that no such posters had
been received in the Mscellaneous Branch of the Deputy
Commi ssioner’s office and therefore the question of ~their
entry in the register did not arise at all and in fact no
such regi ster had

663

been nmintained in the M scell aneous Branch. Actually the
nore inportant docunent for which a copy should have been
applied for was the letter Exhibit P. 18 which was nentioned
in the List of Reliance filed along with the petition. Nor

is it correct to say that the returned candi date’s
application was conprehensive one. He confined hinmself to
the M scel | aneous Branch Regi st er in the Deput y

Conmi ssioner’s office. Wat is nore prevaricatory, counse
for the appellant showed us a certified copy of Exhibit P.
18 which his client had got fromthe Deputy Conmm ssioner’s
office long before the witten statenment was filed and yet

he pleaded there in ignorance of its existence. We have
examined this case from every angle possible and are
satisfied that Exhibits RL/A is of little service in

debunki ng Exhibit P. 18 and the | eaflets acconmpanying it.
Repeated criticismwas nmade by Shri Bindra that the Deputy
Conmi ssi oner was the Deputy Secretary in the Department of
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whi ch the 1st respondent was the Mnister and that therefore
he was prone to help the latter. Counsel cont ended

vehemently that officers are liable to be pressurised and
when a whole election turns on docurments in the custody or
witing of officials, free and fair elections and their
survival through el ection petitions become precarious. He
drew our attention to the observations of Gover, J. in P
R Belagali v. B. D. Jatti(1) which nake a vain echo in the
present case. The |earned Judge there observed
Free and fair elections are t he very
foundation of denocratic institutions and just
as it is said that justice nust not only be
done but nust also seemto be done, sinmlarly
el ections should not only be fairly and
properly ~held but should also seemto be so
conducted as to inspire confidence in the
m nds of the electors that everything has been
above board and has been done to ensure free
el ections. It will be a sad day in the
hi story of our country when the police and the
governnent officers create even :an inpression
that they are interfering for the benefit of

one or the other candidate. Thi s is
particularly so if a candidate is holding an
i mport ant position or assi gnment like

respondent No.1, who at the material tine was

a Mnister in the State.™
However, these observations, pertinent as they are in the
ci rcunmst ances of that case-and gui delines as they should be
for Government to followdo not detract fromthe reliability
of the official records relating to Exhibits P. 18 and P. 19
or the acceptability of the General Assistant’s evidence.
It is true that the Deputy Conmi ssioner could well have been
exam ned by the Court, particularly when his plea was only
for a postponenent by two days on account of high 'blood
pressure and his evidence woul d have been of considerable
assistance to the Court in arriving at the truth. But this
om ssion on the party of the Court, avoidable though it was,
has not affected materially the evidentiary value of the
docunents and we are prepared to repose confidence in them
664
Consi derabl e criticismabout P. W 54 Usman was | evel |l ed, on
a,. general ground based on non-nention of himeither as a
source of information or as part of particulars. O course,
his name was mentioned in the list of w tnesses but that was
in September, 1972. W are not inclined to the view that
the name of every wtness should be nentioned in the
particul ars except where his name becones a necessary .item
of particulars. Shri Bindra anal ysed the various w tnesses
including P..W 54, Usman under a mcroscope, dissected
their wevidence in the crucible of pleading-particulars-
information source with reference to villages, public
nmeetings, panphlet distribution and the |Iike. W are
satisfied that the H gh Court’s approach is right and the
hyper-techni cal analysis resorted to by counsel should not
be pushed to the point of defeating justice. No corrupt
practice can be established if processual inpedinments are
heaped up against the credibility of witnesses. Nor can any
petitioner go into such mnutiae as the names of al
wi t nesses even at the tine of election petition is prepared.
Neither S. 87 nor even S. 83 nor even rule 94A and Form 25
require this drastic attitude. Rule 12, franed by the High
Court for the trial of election petitions, it is true, does
require the source of information to be nmentioned at the
earliest stage and it is a whol esone rule, to prevent after-
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t hought s. But every witness need not be nentioned as a
source and every source informand need not be exam ned
necessarily. Wether the omission to do so in a given case
reflects on the credibility of the evidence depends on the
facts and circunmstances of the case. It depends on the
overall circunmstances and the fairness of the trial. The
observations in Anbika Saran Singh’'s Case(Supra) at P. 190
are apposite :
"The question as to the extent of particulars
which the Court would demand depends on the
ci rcunst ances of each case, the nature of the
charge alleged and the quality and reliability
of evidence before it."
Wil e the Court nust be careful to insist that the means of
know edge are nentioned right in the beginning to avoid
conveni ent enbellishments  and irresponsible charges, it
should not stifle good and reliable testinony or thwart
pr oof of. corrupt practices by the technicalities O
procedure. We agree with the observations made in Bal want
Singh v.. Lakshmi Narain(l) and are not deterred from
consi dering the evidence of P. W 54 and others simlarly
ci rcunst anced. No prejudice on account of deficiency in
particulars is nmade out. W have already. indicated that we
woul d not be prepared to base our conclusion solely on the
testinmony of such/'a witness as P. W 54, but that does not
nmean that we should blackout all evidence where the
witnesses are liable to some criticismand not consider such
evi dence even though there are ot her reliable or
incontrovertible materials which lend assurance to its
credibility.
The other point nmadeis that there is no entry in the
register maintained in the office of the Deputy Conm ssioner
about Exhibit P.-18
(1) 22 E.L.R 273.
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This is not correct because, in a sense, the Election Branch
is also part of the Deputy Commissioner’'s Office and there
is an entry in the register there. The suggestion'that the
Deputy Conmi ssioner succunbed to the petitioner’s pressure
and antedated Ex. P. 18 is difficult to digest. Simlarly
the suspicion sought to be rai sed about Register P. W 2/2
kept in the Chief Electoral Oficer’s officeon the basis
that there are two entries bearing serial nunber 5072 is
unsound. The entry with which we are concerned is 5072A and
this is not unusual when by mistake a clerk has witten
identical figures for two entries. Moreover there is no
cross-exam nation on this point and in the absence of cross-
exam nation giving an opportunity to the witness to explain
the circunmstances fromwhich an inference is sought to be
drawn, no such inference-.particularly of forgery and
publication of docunments can be pernmitted to be raised.
A rather trivial argunent has been nmade that if a |etter had
been sent to Chandi garh on March, 10, the postal expenses of
a few paise should have been entered in the return of the
el ecti on expenses. Admittedly such an entry does not find a
place in the return. For one thing, the amount is so
negligible that its non-nention neans nothing. For another
it is difficult to accept the plea that this candidate who
was a Cabinet Mnister and was locked in bitter battle wth
a strong opponent in a do-or-die Struggle would have spent
only a mail sumof over Rs. 4,000. It is a notorious fact
that huge sunms of nobney are |avished by candidates on
el ection, thus <closing the door for ordinary people to
contest denocratic elections. The point is that when
suspiciously small suns are returned as el ection expenses,
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no machinery to investigate and take action is found wth
the result that return of election expenses becones an idle

ritual and not an effective check. |If parties pour funds
for canpaigning the lawis silent and hel pl ess. This is
certainly a mtter for the Election Law to consider. It

must rmake provision deterrent enough-so as to enable the
small man to negotiate with el ective opportunities.

Even at this stage we may notice that the handbill in
guestion does not contain the nane of the printer and
publ i sher al t hough t he el ection law so requires.

Unfortunately when such printed material is circulated there
is no agency of the | aw which takes pronpt action after due
investigation, with the result that no printer or candidate
or other propagandi st daring el ecti ons bothers about the | aw
and he is able successfully to spread scandal wthout a
trace of the source, knowi ng that nothing will happen unti
long after the election, when.in a burdensone litigation
this question is raised. Tinely enforcenent is as inportant
to the rule of the l'aw as the nmaking of |egislation

We may conclude by hol ding that we accept Exhibits P. 18 and
P. 19 as genuine and concomitantly find that the handbills
containing injurious statements were in existence on or
before the 10th of March. The only question that remains is
whet her a nexus is established between these handbills and
the appellant and the factum of their prepoll circulation by
him or his agents is proved. W t'hout this latter
requi renment being made out, nere |leaflets do not spel

i nval i dati on.
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Once we find that Exbits P.18 and P.19 are not
fabrications.ante-dated or planted in the offices of the
Deputy Comm ssioner and the Chief Electoral Oficer  bearing
endorsenents and entries, involving in the process a chain
of officials willing to tanmper with public records, we have
to seek their probable author: The appellant’s cross-
exam nation of the wi tnesses who proved the handbills nerely
coquetted with speculative possibilities and shifting
suggestions without putting forward a credible alternative,
explaining their presence around March 10. The  handbills,
purport to be issued by Rahi m Khan and the notive for himto
do so is strong. After all, the evidence discloses that
there were allegations in the Haryana Assenmbly agai nst ~the
first respondent as a wonani zer and in fact there wasa cow
sl aughter case and dis-interring of a nmuslim grave -and
all egations of the hand of the first respondent behind these
doings. Quite possibly capitalising on these straws in the
wi nd, the appellant who was fitting his opponent hard made
an attack involving personal inputations circulated by a
| eafl et engagingly presented as a string of questions 'with
answers sel f-evident and involving appeal to 'religion’ not
even thinly conceal ed. Since a nunber of handbills had cone
into the possession of the first respondent on the 10th
which lie forwarded to the two officials along with Exhibits
P. 18 and P. 19, the circunstances be speak. prior
circul ation. The question is whether Rahim Khan, the
appel l ant, has been directly showmn to be linked with it.
One cannot presune such an inportant ingredient against a
returned candidate wunless the sure facts conpel. In the
present case sone cl ever manouvres have been made by the 1st
respondent to connect the appellant with the handbills.
Courts nust be astute enough to di scourage over-cleverness
of parties and decline to rely on materials which perhaps
may be true but bear the stanp of shadiness on their face.
For instance, we have Exhibit P. 5 a note witten by P. W
21 Din Mohanmad on the reverse of Exhibit P. 6, a copy of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 24 of 28

the offending handbill, Exhibit PW 4/3. P.W 21 is a
polling agent of the returned candidate but swears in
support of the defeated candidate in a plausible way. He

states on oath that Exhibit P. 6 reached his hands on March
11, when it was being distributed in his village. While in
the polling station he made a note on the reverse of Exhibit
P. 6 Wich runs :
"Shri Samad Khanji,
Very few voters are comng fromyour village. The tine
left is short. Have the voters sent quickly.
Nangal Shahpur. Di n Mohd.

Dat ed, the 11-3-1972"
He wants wus to believe that finding that the voters of
Nangal Shahpur had not turned out he sent this note to Sanad
Khan, a.-worker of the returned candidate. But how did this
P. 5 get back,into the hands of Din. Mhd, while it should

normally have been with Samad Khan ? To fill up this gap
P.W 75, Sharif Khan is pressed into service. He has a
story that one Subhan Khan delivered it to himand lie, in

turn, gave it to the advocate of the petitioner in the
course of the
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trial of the case. ~How can Exhibit P.6with the valuable
endor senent Exhibit ‘P. 5, move to and from Subhan Khan (not
examned) to Sharif ~Khan, P.W 75 ? The obliging Dn
Mohamad, who had cone under the spell of the 1st respondent
must have nmade this telltal e endorsenent during the pendency

of the case and the docunment itself is kept back till a
surprise is sprung when PPW 21isin the wtness box-for
too wunfair for its to place reliance. One lie leads to
another till a blind alley of inprobability -is  reached

Anot her Din Mohanmmad, P.W 12, who al sowas a polling agent
of the returned candi date has turned turtle to support the
petitioner during the case by producing a copy of the
handbill and a letter Exhibit P. 11/1, addressed to one
Roshan of Mewi village. This letter, Exhibit P.W 11/1
purports to be a confidential circular by the appellant,
Rahi m Khan, requesting that the handbills be di'stributed
di screetly anobng ' Muslim brethren’ eschew ng 'the workers of
the opposite party’. This letter, it is said, was addressed
to Roshan but was not delivered to himdirectly by PW 12
since the former was not in his house. The tale told by
P.W 12 further is that he made an endorsenment on this
letter (separately marked as P.W 11/2) requesting Roshan
P.W 13, to act on the letter. What follows is still~ nore
strange. Roshan, P.W 13, clainms to have received PPW 11/
1 with the note Exhibit P.W 11/2 and fifty handbills. He
delivered them to P.W 11 Ibrahim sonme days after. the
polling, although this Ibrahim P.W 11, is a worker in the
opposite canp. The whole story sounds absurd and
overworked, difficult to be accepted.
Anot her adventurist piece of docunmentary evidence is Exhibit
P. 3 with the endorsement Exhibit P. 2 on its reverse.
Mohamad Khan, P. W 20, was a polling agent of the returned
candi date and now with easy consci ence goes over to testify
in support of the 1st respondent. He alleges that Exhibit P.
3 which is a copy of the circular letter Exhibit P. W 11/
1, together wth sonme of the offending handbills, was
received through one Raj Khan and that he distributed them
in the village. For this reason he nmust be qguilty of
abetting corrupt practice, apart frombeing a turn-coat.
But what startles us is that P. W 20 returns the letter
Exhibit P. 3 to Raj Khan after making Exhibit P. 2 note
thereon, addressed to the appellant. it reads

"Ch. RahimKhanji,
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I have received the handbills through Raj

Khan. | shall distribute them properly. You
have not sent nme the polling agent forns
al t hough you had told ne you woul d. Arrange
to have them sent at once.

Mohd. Khan

9-3-1972"

Surprisingly enough Raj Khan does not deliver the letter to
the addressee Rahi m Khan but shows it to Sharif Khan P. W
75. The letter asks for it but Raj Khan seemingly faithfu

refuses to give it. Nevertheless this Raj Khan |eaves it
out side and goes inside to get a
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cup of tea for P. W 75. \Wen his back is turned, the man
with little scruples, P. W 75, abstracts this letter and

Raj Khan never bothers about the loss. The tortuous course
of Exhibit P. 3 is too true to be credible. There is some
nore oral evidence of this devalued class. W do not think
we can base  our conclusions safely on salvaged bits of
testinmony of this contam nated sort.

There is also oral evidence identifying the signature of the
returned candidate on  Exhibits P. 3 and P. W 11/1,
particularly in the deposition of Habib, P. W 23. He has
not spoken to his famliarity with the handwiting of the
appel l ant. Opinion evidence is hearsay and becones rel evant
only if the condition laid down in s. 47 of the Evidence Act
is first proved. There is some conflict of judicial opinion
on this matter, but we need not resolve it here, Dbecause,
al though there is close resenbl ance between the signature of
Rahi m Khan on admitted docunents and that in Exhibits P. 3
and P. W 11/ 1, we do not wish to hazard a conclusion
based on dubi ous evi dence or |ay conparison of signatures by
Courts. |In these circunstances, we have to search for other
evidence, if any, in proof of circulation of the printed
handbills by the returned candidate or with his consent.
Many vill ages have been nentioned, where neetings were held
and handbills released, but the trial Court has played safe,
if we may say so, rightly and refused to act on’ evidence
uncl ear and uncertain and has upheld the case for only ten
villages out of a larger area. W have pointed out how the
| earned Judge has failed to show di scernnent in relying on
defectioni st witnesses (and in two instances, by over sight.
treated 1st respondent’s polling agents as independent
Wi t nesses). So that we are not inclined to go the length
the | ower Court has gone regardi ng these villages. But non-
acceptance of the case of public nmeetings addressed by the
appel l ant together wth Tayyab Hussain, R3W), ~ does not
necessarily nean handbills were not handed over to people.
Even where good evidence, not parrot-like repetition, is
forthcomng, as an appellate Court we hesitate to interfere,
on questions of fact where the trial Court has discarded the

evidence. |In our view even the ten villages where speeches
were proved to have been made, according to the H gh ' Court,
do not sound strong enough, for reasons already given. But
on the distribution of the damaging handbills, we fee
confi dent t hat there is accept abl e, di rect and
circunstantial testinony, to accept the 1st respondent’s
versi on. For one thing, we have found that these printed
appeals did exist on Mrch 10-not for secreting but
circul ati ng. For another, the notive for publishing these

statenents is for the appellant. Again, the circunstance
that the 1st respondent cane by nany copies thereof on Mrch
10 probabilises prior distribution, certainly with the
know edge and consent of the appellant. Finally, there is
disinterested evidence on this fact. For instance, take
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village Akerrha. P.Ws. 45, 46, 47 and 48 have concurrently
testified that the returned candidate and R3VW had visited
the wvillages, talked, to voters and circulated handbills.
The Ilearned Judge discredits P. W 46 because he was an
agent of the 1st respondent. Quite right. But the other
Wi t nesses are not discussed at all. So we have read them
669

to ascertain their «credibility, particularly since the
contrary wtnesses of the appellant have been disbelieved.
Negative evidence is ordinarily no good to disprove the
factum of meetings. But to disbelieve a witness because he
cane without sunmmons, as the trial Court has done, is
al t ogether wong. Evenso,the evidence of Rl1 W3, Rl W4 and
RIWL5 was rightly rejected by the trial Judge as useless.
However, we are satisfied that no ground exists to
di shelieve P. W 45, an apparently disinterested person
The non-mention of ‘every nane in the affidavit in support of
El ection Petition is no ground to reject wtnesses. P. V.
45 and 47 sound natural and disinterested and no reason
exists to ~discard their evidence regarding the nocturna
circulation of printed handbills like, P. W 4/3. No forma
neeting was held, no chair, no m ke, no announcenent nor
even petromax light. ~Not the speeches, but the distribution
of panmphlets is the credible part of the case. The forner
depends only on the oral testinony of witnesses, the latter
is reinforced by actual handbills. The sane thing holds
good regarding the villages where positive- findings have
been recor ded by the trial Court. We t hi nk t hat
irrespective of the election speeches by the appellant and
R3V, which may or may not be true the last mnute
circul ati on of handbills, nust be accepted.

W are aware, as noticed in B. Rajagopala Rao v. N G
Ranga(1l) that the enemies of a winning candidate nmay get
such notices printed and distributed as part of the strategy
of subverting an unfavourable election result. W' al so
renmenmber the words of caution in other dicta  already
referred to and do not rule out the possibility of /officers
not bei ng above-board where Mnisters are engaged in hot and
rearlosing battles. It is after anxious consideration that
we have conme to the ultinmate inference al ready expressed on
Ex. P. 18, P. 19 and P. W 4/3 and the publicity given to
the handbills.

On this finding that the appellant did distribute Ex. = P. W
4/3 type handbills, what corrupt practices are constituted
t her eby?

"Character assassination -to use a cliche-comes wthin s.
123 of the Act, since the 1st respondent has called them
fal se and the appellant has agreed he does not believe them
to be true. On the present view of the law, the  handbills,
in their climatic part, exhort Mislins to support the
appel | ant in. the name of ’religion'. But di vi ne
di spl easure’ on account of prandial inpropriety and ' undue
influence’ for fear of forced pork eating, cannot be
distilled fromthese handbills w thout doing violence to the
prevailing protection of the rule of lawin the country.
Hal f serious apprehensions are not 'undue influence’ by any
st andar ds. No one in iIndiainthe "70s will shiver with
fear that a candidate, when he wins an election, will force
down hi s throat distasteful pork. Such chimerica
appr ehensi ons are unreal and cannot receive judicial appro-
val. Equally untenable is the trepidation in the hearts of
the voters that if they cast their ballots in favour of one
who eats pig’'s neat, the wath of God would annihilate them
Realism is a conponent of judicial determ nation. Nei t her
undue influence nor divine displeasure |loons large in this
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(1) A1.R 1971 S.C. 267, 275.
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In the ultinate analysis we hold that the appellant did get
the handbills, Exhibits P. W 4/3 printed and distributed
among his constituents. Thereby he made statenents which
were untrue and which he did not believe to be true and knew
to be false, about the rival candidate with a view to
dimnish the latter’s prospects in the election. W further
hold that Exhibit P. W 4/3 constitutes an appeal to
religion for the purpose of voting for and agai nst. Thus,
under these two heads, a contravention under s. 123 of the
Act has been conmtted and for these two corrupt practices
the unseating of the appellant becones inevitable

We nmay nention here that while nmeticulous criticismhas been
made by both sides of the nunerous w tnesses examined in the
case, not the many ripples but the major waves shape the
course of ‘the streamin our view, so that we have paid nore
attention to the broad sweep of the evidence rather that.
the little details picked up here and there and nmagnified
before us. Therefore, while not endorsing the entire
findings of the H gh Court, we uphold two of its nmgjor
fi ndi ngs- of corrupt ~ practices-sufficient to undo t he
election of the appellant. Further in this case the first
respondent cannot/ claim to have been clean in alleging
untenabl e corrupt practices and adduci ng shoddy evidence.
Where both sides have soiled their~ hands- in the |ega
process, both rnust bear their individual burden of costs.
One last disquieting reflectionis pronpted in this case.
If a blatant corrupt  practice is comitted during an
election, there is nowno clear statutory nechanism which
can cont enporaneously be set in notion by the affected party
so that when it is raw, a record and an - instant  sumary

probe is possible through an i ndependent sem -judicial in-
strunentality. Violations ‘thrive where pronpt check is
unavai |l abl e. On the other hand, effective contenporaneous

machi nery providing for such checks would greatly curtai
subsequent el ection disputes and even act as a deterrent to
the comm ssion of corrupt practices. El ections are the
cornerstone of the parliamentary system and the armof the
| aw shoul d not hang linp in the face of open contravention
We cannot al so close this judgment w thout exposing what™ is
really a patent flawin the judgnment of the Hi gh Court.
Having found the commi ssion of corrupt practices by the
appel l ant, Tayyab Hussain (a sitting Menber of Parlianent)
and a large nunber of other persons, it was the statutory
duty of the Judge to nane all those who have been proved at
the trial to have been guilty of any corrupt practice [s. 99
(a) (ii).] The serious disqualification which would be
visited wupon a person who is thus naned has conpelled the
| egislature to introduce the canons of natural- justice
before taking this punitive step. The proviso to s. | 99(a)
inhibits the nam ng of a person who is not a party to the
petition w thout giving himnotice to appear and show cause
and a further opportunity of cross-examdi ning any wi tness
who has already been examined in the case and has given
evi dence agai nst himof calling evidence in his defence and
of being heard. This Court has enphasized
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the obligation of the Election Tribunal in this behalf and
i ndicated the procedure that may be adopted in Such
Situation in B. P. Mshra v. K N Sharnma(1l) R M

Seshadri v. G Vasantha Pai (2); and Janak Sritar v. Mhalit
R K Das (3). Indeed before delivering judgnent in the
el ection, case the Court has to inform and extend an
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opportunity to the collaborators in corrupt practice and in
the light of the totality of evidence on record decide the
election petition and the issue of nami ng those guilty
of corrupt practices. This is not a facultative
power of the Court but a bounden duty cast on it. The high
purpose of ensuring purity of elections is the paranpunt
policy inspiring this provision. The Court nust strongly
deter those who seek to achieve election ends by corrupt

neans. It is wunfortunate that Courts and counsel are
somewhat indifferent to this requirenment of the statute. |If
only at the end of an election case where verdicts on
corrupt practices are rendered, Courts would name all those

involved in the pollution of the electoral process, there
would be sone hesitation on the part of «citizens in
executing these inproper projects.

Counsel for the 1st respondent in this case suggested to us
that the distributors of panphlets or, for that matter, even
the authors thereof may easily escape puni shment of
"nam ng’ by proving that since responsible candidates had
nmade such speeches,they did not believe the statenents to be
false or -even believed themto be true. W are clearly of
the view that belief in this context neans reasonabl e beli ef
and not easy fancy  or foolish credence. Unl ess t he
distributor of nmala fide statenents establishes that he had
reasonabl e grounds /i n support of his belief, tile Court wll
not accept his plea and will nane him I't is therefore
plain that s. 123 (4) read with s. 99 cannot stultify the
provi sion for nam ng of men who deserve to be nhaned,

However, in the present case, we have held that neither R3V
(Tayyab Hussain) nor the third respondent (Sohanlal) has
been proved to be guilty of corrupt practice. Simlarly, we
have not accepted the case that many polling agents of the
appel lant had circulated the handbills. In this view, the
need to name anyone does not arise: O course, the
appellant being a party and guilty has to suffer the
penal ty. W are holding against him that he got the
handbills printed and distribute but on other grounds we

have exonerated himfor want of  conpelling,,, ‘probative
mat eri al

(1) (1971) 1 S.C R 8. (2) (1969) 2 S.C.R 1019.

(3) AIR 1972 SC 359.
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The appellant, in this case, is less guilty than the 1st
respondent depicts him but is Iless innocent than he
pr of esses. El ectoral purity must claimits victim and we

set aside the appellant’s election, nothing that :the virus
of cor r upt practices cannot be controlled save by
conprehensi ve system c changes with enphasis on a fearless
enf or cenent instrunentality and a nat i onal politica
consensus to abide by norns-a consunmation devoutly to be
wi shed. Today the yawni ng gap between law in the books and
unlaw in action has nmade inhibition of corrupt practices a
once-i n-a- bl ue-noon- tribunal phenonenon

For the reasons set out above, we dismiss the appeal wth

the direction that parties will bear their respective costs
t hroughout .
V.P. S. Appeal dism ssed.
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