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PETI TI ONER
UNI TED COMVERCI AL BANK LTD.

Vs.

RESPONDENT:
OKARA GRAI'N BUYERS SYNDI CATE LTD. & ANR

DATE OF JUDGVENT:
04/ 03/ 1968

BENCH

SHAH, J.C.
BENCH

SHAH, J.C.
BACHAWAT, R S.
M TTER, G K.

Cl TATI O\
1968 AlR 1115 1968 SCR (3) 396

ACT:

Banki ng- Deposit Recei pt -Syndi cat e opening account in Bank-
Deposit receipt in the nane of Syndicate account District
Magi strate if constitutes himowner of deposit-Condition of
deposi t that on due date deposit receipt should be
di scharged by depositor-Non production of deposit receipt-
Equi tabl e jurisdiction of H gh Court.

HEADNOTE

The respondent a syndicate with its registered office in
Mont gomrery i n undi vi ded Punj ab, had deposited certai n anount
with the appellant-Bank and obtained a Fixed Deposi t
Recei pt. The deposit was required to be nade /for due
performance of the conditions of a schenme for Procurenent
devi sed by the Governnment of Punjab . in 1946. The receipt
was made out in the name of the, Syndicate Account District
Magi strate, Montgonery. No account was opened in-the bank’s
books in the name of the District Magi strate and under ~the
conditions of deposit it was repayable to the respondent on
demand on due date. The respondent served a notice  of
wi t hdrawal upon the Bank. An endorsenent in that behalf was
made on the recei pt which was handed over to the District

Magi strate, Montgomery. Fol l owi ng the communal ~ riots in
1947 the staff of the respondent migrated to I'ndia and the
r espondent set UP a new business at Amitsar. The

respondent denanded the noney to which the appellant replied
that the anpbunt could not be returned until the respondent
obtains a discharge fromthe District Mgistrate, Montgonery
(in Pakistan) of his lien on the fixed deposit receipt. The
respondent filed a Petition before the Debt Adjustnent
Tribunal, Amitsar, for an order directing the appellant to
pay the ampunt with interest, and inpleaded the District
Magi strate, Mntgonmery as a respondent. The District
Magi strate filed no claimbefore the Tribunal. The Tribuna
dismssed the petition holding that the anount st ood
forfeited by order of the District Mgistrate, Montgonery.
In appeal, the H gh Court made an order in terms of the
prayers in the petition, subject to the condition that the
respondent shall give an indemity for restitution of the
amount in case the bank had to pay the anpbunt to the
District Magistrate, Montgomnery.
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In appeal to this Court.

HELD : The deposit receipt gave rise to no contractua

obligation in favour of the District Magistrate, Montgonery
nor was the bank a trustee for that officer. By an express
condition the receipt was not transferable. The nane in
whi ch the recei pt was made out was by itself not sufficient
to create an interest in the amobunt in favour of the
District Magistrate. The District Magistrate was not in | aw
constituted owner of the noney deposited by the respond-ant
with the appellant by virtue of the delivery of the receipt.

In the books of the appellant the fund stood to the «credit
of the respondent : the respondent was the owner thereof and
it was the respondent alone which was entitled to demand
payment of the fund. |In the absence of any obligation-
contractual or fiduciary-undertaken by the appellant in
favour of the District Mgistrate, the appellant could not
wi t hhol d paynment of nponey deposited after the expiry of the
peri od of ~notice: [399 D H

397

Even if the condition in the terns of deposit that on due
date the deposit receipt should 'be discharged by the
depositors was to be considered a condition precedent to the
enforcenent of the obligation of the Banking favour of the
respondent, the High Court was right in the exercise of its
equitable jurisdiction to direct that the noney be paid to

the respondent wi thout production of the receipt. It mght
reasonably be inferred that the receipt was lost or was
destroyed and iln' such cases the court’s equi tabl e

jurisdiction could appropriately be exercised. the direction
of the Hgh Court that an indemity be  given by the
respondent to the Bank for restitution if the Bank was to,
pay the anpbunt to the District Magistrate, Mdntgonery has
fully protected the Bank agai nst any possible |loss and this
eminently reasonable direction was not-liable to be set
side. [400 F-H]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 449 of 1965.
Appeal fromthe judgnment and order dated August 29, 1960 of
the Punjab Hi gh Court in F. A 0. No. 14 of 1954.
Bi shan Narai n and Hans Rai Dhawan, for the appellant.
S. V. dipte, B. K WMheshwari and B. P. Maheshwari, for
respondent No. 1.
The Judgnent of the Court was delivered by
Shah, J. This appeal is filed with certificate granted by
the Hi gh Court of Punjab
The Okara Grain Buyers Syndicate Ltd.-hereinafter ~called
"the Syndicate was incorporated under the Indian Conpanies
Act, 1913, with its registered office at Okara, —District
Mont gomery i n the undivided Punjab. 1n 1946 the Government
of undi vi ded Punj ab devi sed a scheme for procurenent of food
grai ns and appoi nted the Syndicate to buy food grains on-its
behal f." For due perfornance of the conditions of the
schene, the Syndicate was required to nmake a deposit with a
recogni zed Bank. The Syndicate deposited an anount of Rs.
40, 000/ - on March 29, 1947, with the United Commercial Bank
Ltd.-hereinafter called ’'the Bank’-and obtained a Fixed
Deposit Receipt dated March 29, 1947. The terns of the
recei pt were these

"The United Commercial Bank Limnmted.

No. M sc. 9872-4/18 Ckara (Punjab) 29th March

1947.

Recei ved fromthe Ckara Grain Buyers Syndicate
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Limted, kara Alc District Magi strat e,
Montgonmery Rs. Forty thousand only as a
deposit at the rate of 2 per cent per annumto
remain till notice of twelve nmonths for its
wi t hdrawal by either side expires.
For the United Commercial Bank Ltd.

(sd.)y
Account ant Manager

Rs. 40, 000/ -

398

Terms for the Deposit Receipt
Thi s deposit receipt is issued subject to the
followi ng terns and conditions.

1. This receipt is not transferable.

2. This deposit cannot ’'be w t hdrawn before
due date.

3. Interest on this deposit ceases on the
due date.

4, The anount” of this deposit cannot be
wi thdrawn in part or by cheque or draft.

5. On due date this deposit receipt should

be discharged by the depositors on one anna
stanp if it is required to be repaid
otherwi se -an endorsenent as to its renewa
shoul'd be nmade in the space provided thereof.

6. Receipts wll when so required, be
i ssued in the nanes of two or nore persons and
will '« be mde payable to any one or nore of

themor to the survivors."

The Syndicate served a notice of w thdrawal” on March 29,

1947 wupon the Bank and an endorsenent in that —behalf was
nade on the receipt. The receipt was then handed over to
t he District Magistrate, Montgonery. On account of
wi despread conmunal riots in the nonth of August 1947, non-
muslimresidents of the area found it unsafe to continue to
reside at Ckara, and the staff and NManaging Director of the
Syndicate mgrated to India leaving all the property, goods
etc. of the Syndicate at Ckara. The Syndicate set ‘up a new
pl ace of business at Anritsar and registered itself in the
State of Punjab

In reply to a demand nade on Cctober 26, 195 1, by the
Syndicate the Bank replied that the anount —deposited will

not be returned until the Syndicate obtains a discharge from
the District Magistrate, Montgonery, of his lien on the
fixed deposit receipt and an intimation in-that behalf was
given by the District Mgistrate relinquishing his lien” on
the fixed deposit receipt. The Syndicate then filed a
petition before the Debt Adjustnment Tribunal, Anritsar,

under s. 13 of the Displaced Persons (Debt Adjustnment) Act

70 of 195 1, for an order against the Bank for paynent of

Rs. 40,000/- as principal and Rs. 3,200/- as interest @ 2%
per annum upto March 3, 1952, and future interest at 6% per

annum till realization. To this petition, the District
Magi strat e, Mont gomery, was also inpleaded as party-
respondent . The Tribunal dismissed. the petition holding

that the anount of Rs. 40,000/- deposited by the Syndicate
stood forfeited by order of the District Magi strat e,
Mont gonery, and the petition was

399

on that account not maintainable. In appeal, the H gh Court
of Punjab nade an order in terns of the prayer in the
petition, subject to the condition that the respondent shal
give an indemity for restitution of the ampbunt in the event
of the Bank having to pay the ampunt to the District
Magi strate, Montgomery. The Hi gh Court held that the
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deposit was subject to conditions expressly nentioned in the
receipt and no others and that the District Magistrate was
not given any dominion over the anbunt of Rs. 40, 000/-
deposited by the Syndicate.
In this appeal, counsel for the Bank urged that the terns of
the receipt created no obligation enforceable against the
Bank at the instance of the syndicate, and that in any event
the liability could be enforced only if the District
Magi strate di scharged the recei pt and handed it over to the
Bank acknow edging that he had no claim against t he
Syndi cat e.
The deposit receipt is nade out in the name of the
Syndicate. It is acknow edged by the recei pt that an anount
of Rs, 40,000/was received fromthe Syndi cate and the anount
was to remain with the Bank till notice of twelve nonths for
its withdrawal by either side expired. The deposit receipt
gave rise to no contractual obligation in favour of the
District Magistrate, Mntgonery, nor was the Bank a trustee
for that officer. 1t is common ground that no account was
opened in the Bank's books in the name of he District
Magi strate, Mntgonmery. Condition No. 5 of the Conditions
of Deposit also clearly indicates that paynment of the anount
on the due date was to be nmade to the Syndicate, for t
expressly provides that on due date the deposit receipt
shall be discharged by the depositors if it is required to
be repai d, otherw se an endorsenent as to its renewal shal
be made in the space provided in that behalf.. It is not the
case of the Bank that the receipt was transferred to the
District Mgistrate, Mntgonery. By an express condition
the receipt is , not transferable. The nane which the
receipt was nade out is by itself hot sufficient to create
an interest in the anmount in favour of the District. Magis-
rate. The District Mgistrate was not in law constituted an
owner of the nmoney deposited by the Syndicate with the Bank
by wvirtue if the delivery of the receipt. In the books of
the Bank the fund stood to the credit of the Syndicate : the
Syndicate was the owner thereof ‘and it was the Syndicate
al one which was entitled to denmand paynent of the fund. In
the absence of any obligation, <contractual or fiduciary
undertaken by the Bank in favour of the District Mgistrate,
the Bank could not w thhold paynent nobney deposited after
the expiry of the period of notice.
It was urged by counsel for the Bank that unless the receipt
is produced duly discharged, the Bank was not under ~ an
ligation to repay the noney. Reliance, was placed upon the
400
following observations in Sheldon’s Practice and Law of
Banki ng, 8th Edn., at p. 163
"I'f the deposit receipt nerely acknow edges
the deposit of the noney, the banker” cannot
demand its production before paying. “over the
noney. But if the formof the receipt is such
t hat the signing of, the receipt 'is a
condition precedent to the w thdrawal of the
noney, then the deposit receipt nust be
returned when the noney is handed over. But
the banker is not entitled to wthhold paynent
of the noney should the receipt be lost or
destroyed. Al that he can do is to ask the
depositor for an indemity. Wether he is
legally entitled to demand such an indemity,
the receipt not being a negotiable instrunent,
i s another question.",
and upon the statement at p. 174, Art. 327
Vol . 2 of Hal sbury’s Laws of England, 3rd Edn.
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"The receipt of nmoney on deposit account
constitutes the banker a debtor to t he
depositor, but not a trustee thereof for him
The debt is repayable either on demand or on
condition agreed with the depositor. Speci -
fied notice may be stipulated for, and the
return of the deposit book (or receipt) nade a
condition of repaynent, or the deposit nmay be

for a fixed period. |If the return of the
deposit book is a condition precedent, no
actual debt arises until its return. In case

of the 1loss of the book, however, a court
woul d exercise its equitable jurisdiction, and
not allow'the absence of the receipt to stand
in the way of the depositor reclainmng his
nmoney. "
In the proceeding before the Tribunal, the District Magis-
trate, Montgonery filed no claim W are of the view, even
if Condition No. 5 of the terns of deposit receipt is a
condi tion precedent to the enforcenent of the obligation of
the Bank in favour of the Syndicate, that the H gh Court was
right in exercise of its equitable jurisdiction to direct
that the noney be paid to the Syndicate w thout production
of the receipt. /It may reasonably be- inferred that the
receipt is lost or destroyed and the, Court’'s equitable
jurisdiction nmay appropriately be exercised-in. this case.
Whet her the District Magistrate has the receipt is on the
evi dence problematic. Again the H gh Court. has fully
protected the Bank against any possible loss by directing
that a indemity be given by the Syndicate to the Bank for
restitution if the Bank is to pay the anpbunt to the District
Magi strate, Mn gonery, and this “emnently reasonabl e
direction is not liable be set aside.
401
It was urged that the Government of Pakistan have forfeited
the anpunt standing to the credit of the Syndicate in the
Bank’ s books of account at Okara, and the validity of that
act cannot be questioned in the Indian Courts. But there is
no evidence on the record that any order was passed by the
Paki st an CGover nirent forfeiting, in_ exercise of any
authority-statutory or sovereign-, the anount deposited by
the Syndicate with the Bank. The only docunent on the
record on whic 1 reliance is placed is a sheet of paper
entitled "Alist of securities of non-nuslinms forfeited to
CGovernment of Pakistan deposited in the United Conmercia
Bank Ltd." tendered in evidence by Shamim Yazdani an
enpl oyee of the Bank in Pakistan. The w tness was exam ned
on interrogatories and he identified the |ist of  securities
of non-nuslins which, it was clained, were forfeited by the
Governnment of Pakistan and in the list produced by him I|tem
No. 14 is the anbunt of Rs. 40,000/- deposited by the
Syndicate on March 29, 1947 at Ckara. The list does not
purport to bear the signature of any officer of the
Government of Paki stan, nor does it purport to specify the
authority in exercise in which it is clained that the anount
was forfeited. A copy of a letter dated March 4, 1949,
from N A Haroon, Oficer on Special Duty, Wst Pakistan
CGovernment, Finance Departnent, Lahore, addressed to the
Manager, United Commercial Bank Ltd. was also produced by
Sham m Yazdani . It is recited inthe letter that he was
directed to enclose a list of securities of non-nuslins
deposited with the Branch Ofice and forfeited at Lyall pur
kara and the, Bank was requested to nake arrangenments for
early realization of the amount for payment to the District
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Food Controllers concerned. Neither the original letter nor
its authenticated copy has been produced. There is no
reference to the source of the authority of the officer who
purported to forfeit the amount. The letter even does not
recite that the order of forfeiture was made by him acting
on behal f of the Government of Pakistan.

It is common ground that the, noney deposited had not been
paid by the Bank to the Governxnent of Pakistan till the
Hi gh Court decided the appeal. Counsel for the Bank urged
that once an order was passed forfeiting the anmount, the
Bank held the amount on behalf of the Government of

Paki stan’. But underlies that argunment the assunption that
such an order was in fact passed by the Government of
Paki stan. I n the absence of any evidence to that effect, we

are unable to hold that any such order of forfeiture was
passed. W do not feel called upon in this case to consider
whether an order - passed by the Government of a foreign
country forfeiting the property of an Indian national nust
be recognized by the Courts inthis country as a conplete
di scharge of the obligation in circunstances simlar, to
those in this case, when the question is raised in the
Courts here.

402
It was faintly suggested that the amount of Rs. 40,000/- had
vested in the Custodi an, Evacuee Property in Pakistan. But

the question was never nooted at any, stage of this
litigation, and we cannot pernit counsel for the Bank to
make out that case for the first timein this Court.

Finally it was contended, relying upon the judgnent of this

Court in The Delhi Coth and Generel MIlls Co. Ltd. .
Harnam Singh and Qhers(’) that the dispute nust be
determned by the |aw of Pakistan and not by the law in

I ndi a. In that case, the plaintiffs were residents of
Lyal  pur and were appointed by the Governnment of undivided
Punjab to adninister a schene for rationing of cloth. The

Coth MIIls through its branch office at Lyallpur supplied
those persons with cloth fromtime to tinme, and nmi ntained a
runni ng account of the transactions. On partition’in /1947,
Lyal Ilpur was allotted to Pakistan and the plaintiffs m-
grated to, India as refugees. The - Paki stan Gover nment
i ssued an Ordinance vesting all evacuee-property in Pakistan
in the Custothan of Evacuee Property in Pakistan, ~and
prohi bited paynent of noney to evacuees in Pakistan and
ordered that all nopbneys payable to, or claimble by
evacuees, be paid to the Deputy Custodian of Evacuee
Property in Pakistan. Paynents so nmade were to operate as a

di scharge-from further liability to the extent of the
paymnent . Breach of this | aw was puni shabl e-as (an office.
The Deputy Custodian of Evacuee Property demanded of the
MIls t he noney payable to the plaintiffs and in

satisfaction of IF, the paynment the MIls paid the  anount.
In defence to a suit filed by the plaintiffs in the Court of
the Subordinate Judge, Delhi, the MIIs pleaded that  they
had di scharged their liability by payment nmade to the Deputy
Custodi an of Evacuee Property in Pakistan. The Court held
that Lyall pur was the. place of primary obligation, that the
el ements out of which the contract to pay arose were nost
densely grouped at Lyallpur, and Lyallpr was the natura
seat of the contract and the place with which it had its
cl osest and nmost real connection. Accordingly the proper
law of the contract was the | aw of Pakistan, and that even
under the English doctrine the situs of the debt was
Lyal  pur and therefore either way the law of Pakistan
appli ed.

Assuming that it was the | aw of Pakistan which applied to
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the repaynent of the debt due -under the receipt, the Bank-
has failed to Prove its defence that they are not liable to
pay t he noney due under the deposit receipt. To
recapitulate the facts, the anbunt was deposited by the
Syngi cate; it was repayable to the Syndi cate when denmanded,;
the notice of repaynent of the anbunt was served at the date
when the deposit was nmade. The District Magi strat e,
Mont gonery had no contractual relationship with

(1) [1955] Z S.C R 402

403

the Bank, nor was the Bank constituted a trustee for the
District Mgistrate. The Bank has failed to prove that in
exercise of any statutory or sovereign authority the
CGovernment of Pakistan have forfeited the anount. Not hi ng
has been placed which may support the plea that wunder the
aw of Pakistan the Bank is not liable to repay the anount
due under a deposit receipt on the due date, because an
officer of the State is- said to have the custody of the
recei pt evidenci ng the deposit.

The order for paynent of interest at a rate exceedi ng 2% per
annum was also challenged by the Bank. But the rate of
interest was stipulated only for the period of the deposit
receipt. The Syndicate claimed interest at rate of 6% per
annum fromthe date on which the petition was filed before
the Tribunal under the Displaced Persons (Debt Adjustnent)
Act 70 of 1951. Interest fromthe date of the petition was
within the discretion of the H gh Court, and the Hi gh Court
has awarded interest at the rate clainmed. W do not see any
reason to interfere with the rate of interest awarded by the

H gh Court.
The appeal therefore fails and is dism ssed with costs.
Y. P. Appeal di sm ssed.

404




