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Both these appeal s arise out of a common order passed by the Custons Excise
and Gold (Control) Appellate Tribunal, Western Regional Bench at Bonbay
(hereinafter referred to as ' CEGAT') on 1st June, 1999 by which it
confirmed the orders in original passed by Assistant Collector Centra

Exci se, Valsad and 'affirmed by Col |l ector of Central Excise (Appeals),
Ahmedabad.

Bef ore dealing the points raised by the parties in the present appeals,

rel evant facts of both the cases may be stated in brief. Cvil Appeal No.
6832 of 1999 is filed by Ms. Sahakari Khand Udyog Mandal Ltd. (‘' Mandal

for short). According to the Mandal, it is engaged in manufacturing sugar
falling under sub item (1) of Item No. 1 of the First Schedule to the
Central Excise and Salt Act, 1944 (hereinafter referred to as ‘the Act’).
The appel | ant-Mandal vide its letter dated 14th August, 1978 addressed to
the Range Forest O ficer, Billinora, clainmed rebate of Rs. 6,92,779.59 ps..
The refund was cl ai ned on the basis of Notification No. 257/76 dated

Sept enber 30, 1976. The Notification was issued by the Governnent in
exerci se of the powers under sub-rule (1) of Rule 8 of Central Excise

Rul es, 1944 (hereinafter referred to as ‘the Rules’). It inter alia

provi ded for exenption from paynent of excise duty leviable thereon in
excess of average production of sugar of the correspondi ng period of
preceding three years. The notification also provided that such exenption
woul d be on sale of sugar as specified in colums 3 and 4 as |evy sugar and
free sal e sugar.

According to the appell ant-Mandal, the production of sugar by the Manda
during the preceding three years was as under

1973-74 - 1,68,636 quintals
1974-75 - 1, 65,308 quintals
1975-76 - 1, 30,595 quintals

Thus, total production of three years was 4, 64,539 quintals. The average
production of three years for the period of 1973-74, 1974-75 and 1975-76
was 1, 54,846.33 quintals (4,64,539 - 3). Since production of sugar for the
year 1976-77 was 2,09,982 quintals, the appellant-Mandal was entitled to
benefit of exenption fromoctroi duty for excess production of 55,135.67
qui ntals. The appellant, therefore, submtted its claimfor Rs. 6,92,779.59

ps.

The Assistant Collector of Central Excise, by an order dated 29th March
1993, held the claimto be time barred under Section 11B of the Act as it
was filed after six months. He also held that for an ampbunt of Rs. 1, 348.80
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ps., the clainant was not entitled as the claimrelated to 48 kgs. of sugar
whi ch was re-processed sugar and hence not permnissible. Regarding the
amount of Rs.6,92,779.59 ps., the Assistant Collector held that to get
benefit of exenption, excess sugar was to be sold as |evy sugar and free
sale sugar in the ratio of 65 : 35 respectively. The appellant clained the
amount as under

Excess Ratio of Ki nd of Rate per Tota

Producti on Per cent age Sugar Ql Rebat e

1. 55135.67 65%i . e. Levy 4.20 1, 50, 520. 40
35838. 18

2. 55135. 67 35%i . e. Free sale 28.10 5,42, 259.19
19297. 48

Rs. 6,92,779.59

On going through actual sale by the appellant, however, it was found that
out of excess production of 55,135.67 quintals sugar, the Mandal had sold
sugar as |levy sugar and free sal e sugar as under

42133 Q. Levy Sugar x Rs.4.20 = 1,76,1958. 60
(Rate of rebate)

13003 Q@ I. Free Sale x Rs.28.10 = 3,65,384.30
Sugar (Rate of rebte)
Total Rs. 5,40, 342.90

The cl ai mant, therefore, according to the Assistant Collector, could not
have clai med Rs. 6,92,779.59 ps., but only Rs. 5,42.342.90 ps., The

Assi stant Col |l ector further observed that the clainmant had al ready charged
and col lected the duty anmount fromits custoners and as such it was not
entitled to claimthe said amount. He, therefore, transferred the anpbunt to
Consuner Welfare Fund, set up by the Governnment of India.

Bei ng aggrieved by the order passed by the Assistant Collector, the
appel | ant preferred an appeal before the Coll ector of Central Excise
(Appeal s), Ahnmedabad. Before the Appellant authority, it was contended that
the Assistant Collector had committed an error of law in holding the claim
to be barred by tinme; there was an error on the part of the adjudicating
authority in reducing the claimof Rs.1,348.80 ps. on the ground that the
sugar was re-processed goods and no rebate could be all owed and t he worki ng
out of ratio of 65 : 35 of levy sugar and free sal e sugar had not been
correctly applied and the Assistant Coll ector ought not to have reduced the
claim He also erred in not paying the amount to the Mandal. As the order
passed by the Assistant Collector was contrary tolaw, it was liable to be
set aside by ordering the respondents to pay thel anpbunt. clainmed by the
appel | ant - Mandal

The Appellate Authority considered the subm ssion regarding the clai mof
Rs. 1, 348.80 ps. and upheld it observing that in accordance with the
Notification No. 257/76, the claimnt was entitled to the said ampunt and
the order disallow ng the claimwas not proper and accordingly it was set
aside. Regarding the claimbeing barred by limtation, it was observed that
since the sugar year was over on Septenber 30, 1976, the claimwas required
to be submitted within six nonths. But the claimwas subnitted on 14th
August, 1978, and hence, it was barred by limtation. It was contended by
the Mandal that initially the claimnt had clainmed benefit of Notification
No. 36 of 1976 but after the Directorate of Sugar infornmed the claimnt on
19th July, 1978 that the claimof the Mandal was liable to be rejected, it
filed the present claimon 14th August, 1978. The Appellate Authority,
however, observed that the Assistant Collector could not go beyond the
provi sion of law and when the time limt had been prescribed under Section
11B of the Act, the claimwas rightly held to be time barred.
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Regar di ng non-paynment of anount to the claimant, the Appellate Authority
observed that the Assistant Collector was right in transferring the refund
to the Consumer Welfare Fund. The claimant no doubt objected to invoking
the doctrine of unjust enrichnent under Section 11B of the Act contending
that the rebate was in the nature of incentive to the factories to
encourage themto produce nore sugar and such rebate was not intended to
benefit the consumers. But it was observed that with the amendnment of
Section 11B, the new provision would apply to all clains including those
filed before the amendnment. The Col |l ector also observed that the
Notification No. 257/76 did not use the word "rebate" but provided for
exenption from paynment of duty on |evy sugar and free sale sugar at the
rate specified in the table appended thereto. Section 11B provided for
refund of excise duty in certain cases to the applicant under sub-section
(2) of Section 11B of the Act. Since the case in hand was not covered by
the said provision as the Mandal had not paid the said amount, the Manda
could not get such-anpbunt. He, therefore, dism ssed the appeals.

The aggri eved appel l'ant approached the CEGAT. Before the CEGAT, the
argunent s _advanced before the | ower Authorities were reiterated. The CEGAT,
however, confirned the order passed by the Assistant Collector as well as
by the Collector. According to the CEGAT, the claimwas "clearly barred by
limtation". The CEGAT al so observed that even if the clai mwas not barred
by limtation, it would come within the judgnent of this Court in Mafatla

I ndustries Ltd. and Os. v. Union of India and Os., [1977] 5 SCC 536
(1997) 99 ELT 247. The appeal was accordi ngly di sn ssed.

In Gvil Appeal No. 6833 of 1999, the appellant had clainmed rebate of Rs.
6,44,841 vide its letter dated 1lst Septenber, 1978 | odged with Range Forest
Oficer, Billinora. The rebate was clainmed on the basis of Notification No.
108/ 78 dated 28th April, 1978. Under the said Notification, a sugar factory
was entitled to exenption fromexcise duty on excess production of sugar of
the correspondi ng period of preceding three years. The notification al so
provi ded that such exenption woul d be on-'sale of sugar as specified in
colums (3) and (4) as levy sugar and free sale sugar. According to the
Mandal , the production of sugar by the appellant Mandal for preceding three
years was as under

1975 - 15,573 quintals
1976 - Nil
1977 - 24,817 quintals

Total - 40,390 quintals
1978 - 45, 845 qui ntal s.

According to the appellant, the average of earlier three years came to

13, 466. 67 quintals and hence the appellant was entitled to rebate on excess
production of 32,378.33 quintals. The Authority, however, held that since
there was ‘nil’ production of sugar by the appellant for one year (1976),
as per the policy of the Government, the said year ‘was required to be

i gnored. The Authority, in the circunstances, held that average prioduction
of the appellant was 20,195 quintals (40,390 - 2). On that basis, the
appel l ant was entitled to claimrebate on the excess production of 25,650
qui ntals. The Assistant Collector also observed that ratio of |evy sugar
and free sale sugar had to be maintained as 65 : 35.

The appel | ant ought to have sol d sugar as under
16672.50 @¢. x Rs. 9.60 = Rs. 1,60, 056.00

8,977.50 @¢. x Rs.54.00 Rs. 4,84, 785. 00
Grand total Rs. 6, 44,841.00

The appel | ant however, cleared |l evy sugar and free sale sugar in the
following ratio :




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

21,261 @. x Rs. 9.60
4,389 . x Rs. 54.00
Tot al

Rs. 2,04, 105. 60

Rs. 2,37,006.00

= Rs. 4,41,111.60

The appel |l ant, therefore, could not claimRs.6,44,841 but only

Rs. 4,41, 111. 60 ps. Taking note of the fact that the sugar factory had

"al ready" charged and coll ected duty anbunt fromthe custonmers to whomthe
free sale sugar as well as |evy sugar has been rel eased", the Assistant
Col l ector held that under Section 11B of the Act, the Mandal coul d not
claimthe said anobunt fromthe Governnent. He in the circunstances reduced
the claimto Rs.4,44,111.60 ps. but transferred the anpbunt to Consumer

Wel fare Fund set up by the Governnent of India.

Bei ng aggrieved by the said order passed by the Assistant Collector, the
appel | ant preferred an appeal but the appeal was di snmi ssed by the Collector
of Customs. The aggrieved appellant then approached the CEGAT as al ready
noted earlier. The CEGAT al so dism ssed the appeal. The conmon order passed
by the CEGAT in both the matters have been chal |l enged by the Mandal in the
present  appeal s.

We have heard | earned counsel for the parties. The | earned counsel for the
appel | ant - Mandal contended that the Authorities below comtted an error of
law in holding the claimof the appellant as tinme barred. He al so contended
that the Authorities were wong in reducing the claimof the appellant in
Cvil Appeal No. 6833 of 1999 by inproperly interpreting Notification No.
108/ 78 dated 28th April, 1978 and in calcul ati ng the average production as
per the said Notification. According to the |earned counsel, production of
sugar by the appellant in three years was required to be divided in three
years ignoring the fact that there was no production for one year. The
appellant in that case would be entitled to benefit of excess production of
32,378.33 quintals and not 25,650 quintals. The counsel vehenently
contended that the decision of the Authorities on application of the
doctrine of unjust enrichnent was unwarranted and ill-founded and the ratio
laid down in the Mafatlal |ndustries Ltd. would not apply. According to the
counsel , sub-section (2) of Section 11B could not be invoked by the
Authorities and the appellant was entitled to rebate as clained. It was
submitted that the object of granting rebate was to encourage sugar
factories to have nore and nore sugar production-and it was intended to be
given to factories and not to consuners. It was, therefore, not open to the
Authorities to take into account extraneous ground for refusing relief to
the appel l ant. The ampunt hence coul d not have been diverted to the
Consuner Welfare Fund set up by the Governnent of |ndia but ought to have
been given to the claimant. The counsel also submitted that there was an
error on the part of the Authorities in reducing the claimof the appellant
on the ground of actual sale of sugar on quota fixed for |evy sugar and
free sale sugar. Sugar was sold according to the policy of the Governnent
and, hence, reduction of rebate was inproper. He, therefore, submtted that
both the appeals should be allowed with an appropriate direction to the
respondents to pay the amount to the appell ant-Mandal .

Learned counsel for the respondent, on the other hand, supported the orders
passed by the Authorities. According to him one claimwas clearly barred
by limtation. A finding of fact has been recorded that the clai mwas
submitted after a period of six nonths. The Authorities were, therefore,
right in rejecting the claim Regarding average production, the counse
submitted that Clause 3 of Notification No. 108/ 78 is clear and it states
that the average production for the period in the preceding three sugar
years shall be worked out in which the factory has actually worked during
the said period. The period for which it had not worked had to be ignored.
He al so submitted that the cal cul ati on of average was as per the policy of
the CGovernnment and Clause 3 of the Notification and no grievance coul d be
nmade agai nst such an action. On nmerits, the counsel subnitted that for
claimng benefit of exenption of excess production of sugar, sale of sugar
must be as per the policy of the Governnent for |evy sugar and free sale
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sugar. Fromthe record, it is clear and a finding has been recorded by the
Authorities that sale of sugar was not in the ratio of 65 : 35 for |evy
sugar and free sal e sugar respectively and, hence, the benefit was

cal cul ated on the basis of actual sale of sugar and the action was | egal
valid and proper. Regarding the grievance of the appellant of transferring
the ampbunt of exenmption fromoctroi duty to Consumer Welfare Fund, it was
submitted that admttedly the appellant has not suffered. The octroi anount
has been passed on to custoners and has al ready been recovered by the
appel l ant. Hence, under sub-section (2) of Section 11B of the Act, the
Mandal cannot cl ai msuch anount. But even if it is assunmed that Section 11B
has no application, on general principle also, the appellant has no right
to claimsuch amount as it would result in ‘unjust enrichment’ by the
appel | ant. Hence, by not extending the said benefit, the Authorities have
conmitted no error of law. He, therefore, submitted that the appeals
deserve to be disni ssed:

Havi ng heard | earned counsel for the parties, in our opinion, the appellant
is not entitled to any relief. On limtation, it is clear fromthe record
that in Cvil Appeal No. 6832 of 1999, the claimwas in respect of the
production for the year 1976-77. It related to a claimup to 30th

Sept enber,; 1977 and t he appellant ought to have filed the claimwi thin six
nmonths i.e. on or before 31st March, 1978. Adnmittedly, the claimwas

submi tted on August 14, 1978. It was, hence, rightly held to be barred by
[imtation.

Regar di ng average production of sugar for three years in Cvil Appeal No.
6833 of 1999, in our opinion, the subm ssion of the | earned counsel for the
respondent is well founded that the average production of two years had to
be considered. C ause 3 of Notification No. 108/78 dated 28th April, 1978
reads as under:

"3. Where during the period nentioned in colum (1) of the said Table
production in any of the preceding three sugar years was nil, the average
producti on shall be determ ned as under :-

The average production for the said period in the preceding three
sugar years shall be worked out on the basis of the period or
periods in which the factory had actually worked during the said
period and the period or periods in which it did not work during
the said period shall be ignored while arriving at the average."
(enphasi s suppli ed)

A simlar question cane up for consideration recently before us in

Si dheshwar Sahakari Sakhar Karkhana Ltd. v. Union of India and Os., Cvi
Appeal No. 5866 of 1999 deci ded on 23rd February, 2005. In that case also,
the appel |l ant Karkhana did not produce any sugar for one year. The
Authorities, therefore, ignored the said year while cal cul ating average
producti on of the Karkhana. A grievance was nade by the Karkhana that the
action of the Authorities was illegal and production of sugar ought to have
been divided in three years ignoring non-production for one year.
Interpreting the Notification and the | anguage used-in C ause 3 thereof,
this Court negatived the contention and held that when there was no
producti on by Karkanha for one year, the said period was required to be

i gnored and was rightly ignored by the Government. |In our opinion, the
ratio laid down in the said case applies to the case in hand also and the
action of respondent cannot be held illegal or contrary to | aw.

It was then contended that the authorities were not right in reducing the
amount of rebate on the basis of sale of |evy sugar and free sal e sugar
According to the appell ant-Mandal, sugar was sold by the Mandal, the
authorities were nmade aware of that fact, and nothing was suppressed. Wen
the authorities were aware and yet no objection was taken by them at any
time, it was not open to themto reduce the anbunt on the ground that sale
of sugar by the appellant Mandal was not as per so called policy of the
CGovernment of 65 per cent |evy sugar and 35 per cent free sal e sugar.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

9

Reducti on of anmpunt on that ground was illegal and unl awf ul

We are unable to uphold the argunent. In our opinion, both the
notifications are abundantly clear. The benefit under the said
notifications can be claimed only if sugar is sold in the proportion of 65
35 levy sugar and free sale sugar respectively. Since the appellant was
claimng the benefit of exenption fromexcise duty, it was obligatory on
the appell ant-Mandal to sell sugar in the ratio of 65 : 35 as specified in
the notifications and unless that condition is fulfilled, the benefit of
exenption fromduty could not be claimed by it. On the basis of actual sale
by the appellant, the respondent had cal cul ated the anmount of exenption
from excise duty which was in consonance with the notifications and no
gri evance can be nade by the appellant against that decision.

It was al so argued that the authorities below could not have invoked the
provi sions of Section 11B of the Act for denial of the benefit of
notifications. Section 11B was inserted in the Act by the Arendnent Act of
1978 (Act 25 of 1978) with effect from Novermber 17, 1980. It provided for
refund of 'duties incertain cases of excess paynent. The section was
further anmended by the Anendment Act of 1991 (Act 14 of 1991) with effect
from Septenber 19, 1991

In Union of India v. Jain Spinners Ltd., [1992] 4 SCC 389 and in Uni on of
India v. I.T.C. Ltd., [1993] Supp 4 SCC 326, this Court held that so | ong
as the refund proceedi ngs are pending and not finalized, the anended

provi sions get attracted and may disentitle the manufacturer fromclaimng
any refund contrary to the anended provisions. To put it differently, the
provi sions of Section 11B as anmended by the Anmendnent Act of 1991 woul d

al so apply to clainms of refund which are pending. It was held that the
Court is bound to take notice of ‘change in | aw governing refund and can
call upon the manufacturer to furnish evidence to prove that the amount of
duty of excise in relation to which refund was cl ained was not passed on by
himto custoners.

In Mafatlal Industries Ltd., this Court reiterated the law laid down in
Jain Spinners Ltd. and |I.T.C Ltd. Speaking for the majority, B.P. Jeevan
Reddy, J., observed that the Court should have due regard to the

| egislative intent evidenced in the Act and nust exercise jurisdiction
consistent with the provisions of |aw

The | earned counsel for the appellant referred toa decision of this Court
in H ndustan Metal Pressing Wirks v. Conmissioner of Central Excise, Pune,
[ 2003] 3 SCC 559, and submitted that principles contained in Section 11B of
the Act would not apply to past cases. It nmay, however, be stated that in
that case, the proceedings were finalized, transacti on was over and the
amount was refunded to assessee in 1989. In that fact- situation, this
Court held that past finalized transactions coul d not be reopened on the
ground that refund was erroneously granted and there was unjust enrichnment.
The fact-situation in the present case is totally different. The anpbunt has
been passed on to consuners and the claimis nmade by the Mandal to refund
the anobunt. The ratio |aid down in H ndustan Metal “Pressing Wrks,
therefore, does not help the appellant.

Finally, it was submtted that the doctrine of ‘unjust enrichnment’ has no
application. The said doctrine, therefore, could not have been invoked by
the authorities for denying the benefit of exenption from paynent of excise
duty and in refusing to pay the anpbunt to which the appellant was hel d
entitled by diverting it to Consuners Wl fare Fund set up by the

Gover nment .

We are not inpressed by that argument also. In our view, the submissionis
not well founded and cannot be accepted.

Stated sinply, ‘Unjust enrichment’ neans retention of a benefit by a person
that is unjust or inequitable. ‘Unjust enrichnent’ occurs when a person
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retains noney or benefits which in justice, equity and good conscience,
bel ong to soneone el se.

The doctrine of ‘unjust enrichnent’, therefore, is that no person can be
allowed to enrich inequitably at the expense of another. A right of
recovery under the doctrine of ‘unjust enrichment’ arises where retention
of a benefit is considered contrary to justice or against equity.

The juristic basis of the obligation is not founded upon any contract or
tort but upon a third category of |aw, nanely, quasi-contract or the
doctrine of restitution.

In the |l eading case of Fibrosa v. Fairbairn, [1942] 2 Al ER 122, Lord
Wight stated the principle thus :

"....(Any civilized systemof law is bound to provide renedies for cases
of what has been call ed unjust enrichment or unjust benefit, that is, to
prevent a man fromretaining the noney of, or some benefit derived from
anot her which-it is against conscience that he should keep. Such renedies
in English l'aw are generically different fromrenedies in contract or in
tort, and-are now recognized to fall within a third category of the comon
| aw whi ch has been call ed quasi-contract or restitution."

Lord Denning also statedin Nelson v. Larholt, [1947] 2 All ER 751

“"I't is no | onger appropriate, however, to draw a distinction between | aw
and equity. Principles have now to be stated-in the Iight of their conbined
effect. Nor is it necessary to convass the niceties of the old forms of
action. Renedi es now depend on the substance of the right, not on whet her
they can be fitted into a particular framework. The right here is not
peculiar to equity or contract or tort, but falls naturally within the

i nportant category of cases where the court orders restitution if the
justice of the case so requires."

The above principle has been accepted-in India. This Court in several cases
has applied the doctrine of unjust enrichnent.

In Orient Paper MIIs Ltd. v. State of Orissa, [1962] 1 SCR 549, this Court
did not grant refund to a deal er since he had al ready passed on the burden
to the purchaser. It was observed that it was open to the Legislature to
make a provision that an anmount of illegal tax paid by the persons could be
clainmed only by them and not by the deal er and such restriction on the
right of the dealer to obtain refund could lawfully be inmposed in the

i nterests of general public.

In Mul anchand v. State of MP., AIR (1968) SC 1218, a contract 'was entered
into between the plaintiff and the Government for renoval of forest
produce. The plaintiff deposited an ambunt of Rs. 10,000 and coll ected
forest produce. It was, however, turned out that the provisions of Article
299 of the Constitution were not conplied with and the contract was void.
The plaintiff clained refund of Rs. 10, 000.

Appl ying the provision of Section 70 of the Contract Act, 1872 and
referring to Fibrosa and Nel son, this Court said

"....l1t is well established that a person who seeks restitution has a duty
to account to the defendant for what he has received in the accounting by
the plaintiff is a condition of restitution fromthe defendant”.

In Ms. Amar Nath Om Prakash and Ors. v. State of Punjab and O's., [1985] 1
SCC 345 : [1985] 2 SCR 72, Section 23A of the Punjab Agricultural Produce
Markets Act, 1961 enabled the market commttees to retain the fee |evied
and collected by themfromlicensees in excess of the |eviable amount if
the burden of such fee was passed on by the licensees to purchasers. The
validity of the said provision was chall enged and refund was cl ai ned. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of

Court, however, relying on Orient Paper MIls held that consuner public who
had borne the ultinate burden were the persons really entitled to refund
and since the market conmittees represented their interests, they were
entitled to retain the amount and the |icensees who had | evied and
col |l ected the ampbunt from consuners could not claimthe benefit.

The Court said;

"The primary purpose of Section 23-A is seen on the face of it; it prevents
the refund of license fee by the market conmmittee to deal ers, who have

al ready passed on the burden of such fee to the next purchaser of the
agricul tural produce and who want to unjustly enrich thensel ves by
obtaining the refund fromthe market committee, Section 23-A, in truth,
recogni zes the consuner-public who have borne the ultimte burden as the
persons who have really paid the anount and so entitled to refund of any
excess fee collected and therefore directs the narket comittee
representing their - interest to retain the amount. It has to be in this form
because it would, in practice, be a difficult and futile exercise to
attenpt to trace the individual purchasers and consunmers who ultimtely
bore the ‘burden. It is really a lawreturning to the public what it has
taken fromthe public, by enabling the commttee to utilize the anount for
the performance of services required of it under the Act. |Instead of

all owi ng m ddl enen to profiteer by ill-gotten gains, the Legislature has
devi sed a procedure to undo the wong itemthat has been done by the
excessive levy by allowing the conmttees to retain the anmbunt to be
utilized hereafter for the benefit of the very persons for whose benefit
the marketing | egislation was enacted.™”

This Court held that the provision gave to the public through nmarket
conmittees what they had taken fromthe public and due to it. It rendered
unto Caesar what was Caeser’s.

The law laid down in Orient Paper MIls Ltd. and Amar Nath Om Prakash was
guoted with approval by this Court in Mfatlal |ndustries Ltd.

In Ms. Shiv Shankar Dal MIls v. State of Haryana, [1980] 2 SCC 437,

mar ket fee was col |l ected under a provision which was struck down by this
Court in an earlier case. A prayer was, therefore, made by the traders to
refund the anpbunt collected fromthem This Court held that though
collection of market fee fromthe traders was-illegal but traders could
demand only such amount that had not passed on to-the custoners. For that
view, the Court referred to Articles 38 and 39 of the Constitution as also
di scretionary nature of the power under Article 226 of the Constitution
Fol | owi ng Nawabganj Sugar MIIls Co. Ltd. v. Union of India, [1976] 1 SCC
120 : [1976] 1 SCR 803, the Court devised a schene providing for refund of
anmounts to those fromwhomillegal collections had been made by traders.

In Mafatlal Industries Ltd. also, this Court held that refund of tax/duty
wongfully paid can be clainmed on the basis of doctrine of equity and a
person demandi ng such restitution nust plead and prove that he had paid
such tax/duty and had suffered |l oss/injury. The burden is on the petitioner
to prove that the tax/duty paid by himis not passed on to customers or
third party and that he is entitled to restitution.

A reference may al so be nade to a recent decision of the Constitution Bench
in Godfrey Phillips India Ltd. and Anr. v. State of U P. and Os., Wit
Petition ¢ No. 567 of 1994, dated January 20, 2005. In that case,
constitutional validity of Utar Pradesh Tax on Luxuries Act, 1995 as al so
other State Acts was challenged inter alia on the ground of |egislative
conpetence by the State Legislature. The Court allowed the petition and
held that the State Legislature were not conpetent to inpose luxury tax on
tobacco and tobacco products and the Acts were declared ultra vires and
unconstitutional. In the intervening period, however, tax was collected by
the appellants from consunmers and also paid to the State Governnent. In
certain cases, interimrelief was obtained by the appellants fromthis
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Court against recovery of tax and as alleged by the State Governnent, the
appel | ants continued to charge tax from consuners/customners.

In the circunstances, speaking through Constitution Bench, one of us, (Runa
Pal, J.) stated;

"(F)ollowing the principles in Somalya Organics (India) Ltd. v. State of

U P. [2001] 5 SCC 519 while striking down the inpugned Acts we do not think
it appropriate to allow any refund of taxes already paid under the inpugned
Acts. Bank guarantees if any furnished by the assessees will stand

di schar ged.

It was stated on behalf of the State Governments that after
obtaining interimorders fromthis Court agai nst recovery of |uxury
tax, the appellants continued to charge such tax from
consuner s/ custoners. It is alleged that they did not pay such tax
to respective State Governnents. It was, therefore, submtted that
if the appellants are allowed to retain the anmounts coll ected by
them towards | uxury tax from consuners, it would anbunt to "unjust
enrichment" by them

I n our opinion, the submission is well founded and deserves to be
uphel d. If the appellants have coll ected any amobunt towards | uxury
tax from consumers/custoners after obtaining interimorders from
this Court, they will pay the said ambunts to the respective State
Governnments. "

Fromt he above discussion, it is clear that the doctrine of ‘unjust
enrichment’ is based on equity and has been accepted and applied in severa
cases. In our opinion; therefore, irrespective of applicability of Section
11B of the Act, the doctrine can be invoked to deny the benefit to which a
person is not otherw se entitled. Section 11B of the Act or simlar
provision nerely gives |legislative recognition to this doctrine. That,
however, does not nean that in absence of statutory provision, a person can
claimor retain undue benefit. Before clainmng a relief of refund, it is
necessary for the petitioner/appellant to show that he has paid the anmpunt
for which relief is sought he has not passed on the burden on consuners
and if such relief is not granted, he would suffer | oss.

In the present case, not only no such case has been made out by the
appel | ant - Mandal , the position is just contrary. Al the authorities bel ow
have expressly recorded a finding that the appellant-Mandal has recovered
the anount from consuners and as such excise duty is passed on to
consuners/custoners. In view of specific finding, in our opinion, the
conclusion is inescapable that the appellant-Mandal is not entitled to

cl ai many anmount. Allowi ng exenption or refund of ampbunt woul d result in
‘unjust enrichment’ by the appellant which cannot be permtted. In our

opi nion, therefore, even on that count, orders passed by the authorities
and refusal to grant benefit cannot be held arbitrary, unreasonabl e or

i nequitable. The said ground also, therefore, has to be rejected.

For the foregoing reasons, both the appeal s deserve to be disnissed and are
accordingly disnmssed. There shall be no order as to costs.




