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ACT:

Art. 311 of the Constitution read with Central G vi
Services (Conduct) « Rules, 1955---Rule 12(1)--Preventive
of ficer, Custons, purchased taxis in the nane of his wfe
after informng higher authorities--Wether violation of
rule 12(1) Central Civil Services (Conduct)  Rules. 1955--
-Whet her denial of the assistance of a |lawyer is violation
of the Rule of the Central Civil Services (Cassification
Control and Appeal) Rules, 1957.

HEADNOTE

The appel l ant, a preventive officer, applied for perm ssion
to allowhis wife to run a taxi service. He was informed
that no perm ssion was necessary. Thereafter, appellant
acting on behalf of his wife, purchased a few cars which
were used as taxis. Later several conplaints were nmde
against himto the effect that he was canvassing business
for his wife. Enquiry was nmade and the appel l'ant was served
with a nmenmorandum stating that while functioning as
Preventive O ficer he had contravened the provisions of Rule
12(1) of the Central Civil Services (Conduct) Rules  1955.
The factual allegation made against him was that he
canvassed business for his wife. An Enquiry Oficer was
appoi nt ed. On enquiry the appellant was found guilty of
contravening rule 12(1) of the Central Gvil Servi ce
(Conduct) Rules 1955, and his renoval from service -was
recomrended. On the basis of that reconmmendation, the
Disciplinary Authority served on the appellant a notice to
show cause why he shoul d not be renoved from service. The
appel l ant submitted his explanation; but the Disciplinary
was not satisfied and consequently, the appellant. was
renoved from service

The appel |l ant chall enged the order by a wit petition which
was dismssed both by a single judge as well as by a
Di vi sion Bench of the High Court. On appeal to this Court,
it was contended by the appellant that he was not given a
reasonable opportunity of being heard in respect of the
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charge levelled against himand there was a violation of
rule 15 of ,the Central Cvil Services (Cassification

Contr ol & Appeal) Rules 1957 and Art. 311 of t he
Constitution. Hence the order of renmpval was bad in | aw One
trained police prosecutor, was appointed as the officer to
present the case before the Enquiry Oficer in support of
the all egations nade agai nst the appellant. Therefore, the
appel l ant wote to the Disciplinary Authority for perm ssion
to engage a counsel to defend his case, but even after a
nunber of witten requests, he was not given the permission
to engage a legal practitioner to defend hinself. Furt her,
the appellant was denied the assistance of a governnent
servant. Allowi ng the appeal

HELD: (i) In the facts and circunstances of the case, it

was clear that the _appellant had not been afforded a
reasonabl e opportunity to defend hinself. The grievance of
t he appellant that he was ~pitted against a trained
prosecut or was not considered by the Disciplinary authority.
The fact that the case against the appellant was being hand
led by a trained prosecutor was a good ground for allow ng
the appellant-to engage alegal practitioner to defend him
| est the scal es shoul d be wei ghted agai nst

3--L1031SupCl /72

486
hi m The disciplinary authority conpletely ignored that
ci rcunst ance. Therefore, that authority clearly failed to

exerci se the power conferred on it under the rule. [490 G
(ii)There had been a clear violation of rule 15(5) of the
Central Gvil Service (Cassification, Control & Appeal).
Rul es 1957 which provides for the engagement of a |ega
practitioner in certain circunstances. The present case
required that the appellant be given a chance to defend
hinmself by a legal practitioner. Since he was denied such
an opportunity, the order was badand therefore, it 'should
be struct down. 1495 H

Pet. v. G eyhound Racing Assn.. Ltd., [1968] 2 All E.R 545
Kalindi Os. v. Tata Loconotive & Engineering Co. Ltd,
[1960] 3 S.C.R 407; Brooke Bond India Private Ltd. v. Subba
Ramman (S) & another, [1961] 2 L.L.J. 417, discussed and
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 11 of 1971
Appeal by Special Leave fromthe judgnment and order dated
March 26, 1970 of the Kerala High Court in Wit Appeal No.
197 of 1968.

Appel | ant appeared in person.

CGobi nd Dass and S. P. Nayar, for the Respondent.

The Judgnent of the Court was delivered by

Hedge, J., This 1is an appeal by special |eave. The
appellant was a Preventive Oficer, Gade, 11, Custons
Ofice, Cochin fromJune 16, 1962 to January 31, 1963. In
April 1962, he applied to the Assistant Collector  of
Custons, seeking pernission to allow his wife to run a tax
servi ce. He was informed that no permission was necessary
for his wife to operate a taxi service but he should not
canvass any business for his wife. Thereafter, it is said
that the appellant acting on behalf of his wfe purchased

sonme cars which were used as taxis. It appears that there
were several ,conplaints against the appellant to the effect
that he was canvassing business for his wife. Those

conplaints were enquired into. Thereafter on March 25, 1963
the appellant was served with' a nmenorandum stating that
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while functioning as Preventive Oficer, Gade 11, Cochin
Custons House, during the period June 1962 to January 31
1963 he had contravened the provisions of rule 12(1) of the
Central CGvil Services (Conduct) Rules, 1955. The factua
al  egati on made agai nst the appellant was that he canvassed
busi ness for his wife. He was told that an enquiry will be
hel d agai nst himon the basis of that charge.

Sri H T. Soares, Assistant Collector, Customs House, Cochin
was appointed as the Enquiry Oficer. During the pendency
of the enquiry an additional ground in support of the charge
was

487

served on the appellant to the effect that he hinself was
running the taxi service. After enquiry the Enquiry O ficer
came to the, conclusion that the allegations nade against
the appellant were established and consequently he was
guilty of contravening rule 12(1) of the Central Civi
Service (Conduct) Rules, 1955, The Enquiry Oficer
recommended appellant’s renoval fromservice. On the basis
of that riecommendation the Disciplinary Authority served on
the appellant-a notice to show cause why he should not be
renoved from service. The appellant submitted his explana-
tion. But the same-was not accepted by the Disciplinary
Aut hority. In the result the appellant was ordered to be
removed from service
The appellant chall enged that order by neans of a petition
under Art. 226 of the Constitution before the Hi gh Court of
Kerala. His wit petition was first heard by a single judge
who dism ssed the sane and the order of the single _judge-

was affirmed by a Division Bench-of that Hi gh Court. Hence
this appeal

The appellant personally argued his appeal. ~He challenged
the wvalidity of the order renmoving him from service on
various grounds. As we are of the opinion that the

appel l ant had not been afforded reasonable opportunity to
present his case and consequently the inpugned order has to
be struck down, we do not think(it necessary to / exam ne
ot her contentions advanced by the appellant.
The appell ant who was a nmenber of the civil service of the
Uni on of India was holding his office during the pl easure of
the President; but in view of Art. 311 of the Constitution
he could not have been renoved from service except after
enquiry in which he had been given a reasonable opportunity
of being heard in respect of the charge |evelled against
hi m Thi s procedural guarantee is undoubtedly ~a valuable
one. Breach of that guarantee vitiates the enquiry.
Renoval from service is a major penalty. Procedure for
imposing mmjor penalties is prescribed in rule 15 of. the
Central Cvil Services (Cassification, Control and Appeal)
Rul es, 1957, a rule franmed under Art. 309 of t he
Constitution. Sub-rule (5) of that rule provides
"The Disciplinary Authority nay nom nate any,
person to present the case in support of the
charges before the authority inquiring into
the charges (herein-' after referred to as the
I nquiring Authority). The Governnent servant
nmay present his case with the assistance of
any Covernment servant approved by the
Di sciplinary Authority, but may not engage a
| egal practitioner for the purpose unless the
person nom nated by
488
the Disciplinary Authority as aforesaid is a
| egal practitioner or unless the Disciplinary
Aut hority, having regard to the circunstances
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of the case , so permts."
This rul e bears upon the reasonabl e opportunity contenpl ated
by Art. 311. The validity of; this rule was not chall enged.
Hence all that we have to see is whether the rule had been
conplied with. For deciding this question it is necessary
to refer to the rel evant facts.
In Septenber 1963, one A. M Shivaraman was appoi nted as the
officer to present the case before the Enquiry Oficer in
support of the allegations nade agai nst the appellant. The
said Shivaraman was a trained police prosecutor. After he
was appointed to present the case in support of the
al | egati ons nade agai nst the appellant, the appellant wote
to the Collector of Custons, Cochin, the Disciplinary
Aut hority on Cctober 4, 1963 as foll ows :
"From: C. L. Subramanl am
Preventive Oficer,
Cust onms House, Cochi n- 3.
TO
The Col | ect or of -Cust ons,
Cust ons House, Cochi n-3.
Sir,
Sub : Sec. 1/63 Estt-Cus dated 30th Septenber
1963.
In the above nenmorandum it is stated in
paragraph 4, that Shri A M Sivaraman as the
of ficer to present the case in support of the-
all egations against me before the Enquiry
Oficer.
| understand that Shri A. M ~ Sivaraman is
| egal | y trai ned to conduct such prosecutions.
Under such circunstances | will bhe prejudiced
in my defence- unless | ampermtted to engage
a counsel to appear and defend nme during the
enquiry. Hence | request that perm ssion be
accorded to engage a |l awyer of nmy <choice to
represent and defend the charges before the
Enquiry Oficer.
Cochi n-3, 4-10-1963
Yours faithfully,
Sd/- C. L. Subramani ant'.
He again reiterated his request for pernission
to engage a
counsel to defend himin his letter to the
Assi stant Col | ector on
489
Cctober 9, 1963. Thereafter he again wote to
the Collector of Customs on Cctober 14, 1963
as follows
It may help nme very nuch too, if you can grant
the permssion | have sought for engaging a
Counsel of my choice at an early date so (that
I  could get the Counsel’s assistance for the
i nspecti on of docunents too."
On Cctober 17, 1963, Sri Scares, Assistant
Col l ector of Customs wote to the appellant
t hus
"Secret 1/1/63 Est. Cus
Cust om House, Cochin-3
17t h Sept enber 1963
From
The Assistant Collector of Custons,
Appr ai si ng Depart nent,
Cust ons House, Cochin-3
TO
Shri C. L. Subramani am Preventive Oficer,
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Cust om House, Cochi n-3.

Sub : Establishnent-Inquiry into the work and
conduct of Shri C. L. Subramaniam Preventive
O ficer, Custom House, Cochin

Wth reference to your letter Sc. 1/63/Estt.
Cus dated 14th OCctober 1963, requesting
perm ssion for engaging a counsel to appear

and defend you, during the enquiry, | am
directed by the Collector to informyou that
although Shri A M Sivaraman is illegally

trained, he is not a legal practitioner and
hence there is no necessity for engaging a
| awyer to defend you at the enquiry.
Sd/- H T. Soares,
Assi stant Col | ector of Custons".
It is clear fromthat letter that the Disciplinary Authority
had overl ooked the fact that the appellant sought perm ssion
to engage counsel not because Sivaraman wag a | ega
practitioner but because he was trai ned prosecutor.
On January 6, 1964, the appellant again wote to the Coll ec-
tor of Customs explaining his difficulties in defending
hi nsel f. In Paragraph” 4 of that letter, the appellant
stated
"In the nature of accusations made agai nst ne
and the nature of their w despread source the
i mportance
490
of the informants and their intentions, the
varying types of  wtnesses supporting the
char ge, t he conplicated nature of the
evi dence, the inexperience |- have in assessing
the inpact of such evidence andin sifting the
evidence for preparing an effective ' cross-
exam nat i on and above all t he ['ur ki ng
conspiracy of a series of persons whom| | have
to deal with firmly in discharging nmy  duties
as a Preventive Oficer, all these when con-
sidered can lead you to the only conclusion
that if | amdenied the assistance /'of an
experi enced counsel at the enquiry it would be
tantambunt to denial of an opportunity to
defend myself and prove ny —innocence. Thi s
"woul d be particularly soin the
xt of the
present enquiry where evi dence have sought to
be brought in by different stages and all eged
i nci dents subsequent to the charges are sought
to be proved in support of the | allegations
made before such incidents."
Despite these conmunications, the appellant was not give
perm ssion to engage a | egal practitioner to defend- hinself
Therefore the question arises whether the appellant was give
reasonabl e opportunity to defend hinself in accordance wth
sub rule (5) of rule 15 of the Central GCvil Services
(Cassification Control and Appeal) Rules, 1957. The
portion of that rule that is relevant for our present
purpose is the last clause which say that the Governnent
servant may not engage a |legal practitioner for the purpose
mentioned in that clause "unless the Disciplinary Authority
having regard to the circunstances of the case so permts".
The grievance of the appellant was that he was pitted again
a trained prosecutor and not that Sivaraman was a |ega
practitioner. The Disciplinary Authority did not consider
that grievance. It brushed aside the request of the
appellant on the ground that Sivaranan was not a |ega

conte
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practitioner, a consideration which was not relied on by the
appel l ant. The grounds urged by the appellant in support of
his request for perm ssion to engage a |egal practitioner
were by no neans irrelevant. The fact that the case against
the appell ant was bei ng handl ed by a trained prosecutor was
a good ground for allowi ng the appellant to engage a |ega
practitioner to defend him lest the scales should be
wei ghted against him The Disciplinary Authority conpletely
i gnored that circunstance. Therefore that authority clearly
failed to exercise the power conferred on it under the rule.
It is not unlikely that the Disciplinary Authority’s refusa
to permt the appellant to engage a |legal practitioner in
the circunmstances nentioned earlier had caused serious
prejudice to the appellant and had amobunted to a denial of
reasonabl e opportunity to defend himself.

491

The appellant contended that he had a right to engage a
legal practitioner to defend him He sought to spell out
that right on, the basis that what he could hinself do, he
could get it done by an agent of his and a | ega

practitioner acting for himwuld onl'y have been his agent.
In support of his contention he placed reliance on the
decision in Pet v. G eyhound Raci ng Associ ation Ltd.(4). The
facts of that case were as follows
Track stewards of 'a greyhound racing stadiumowned by the
def endants proposed to hold an inquiry into the wthdrawal
of a trainer’'s dog froma race at a stadiumlicensed by the
Nati onal Greyhound Racing Club. The inquiry involved the
guestion whether drugs had been adm nistered to the dog.
The trainer held a licence from the National G eyhound
Racing Cub entitling himto race dogs on tracks licensed by
the club, and thus the result of the inquiry might involve
the trainer’'s reputation and livelihood. The rules of the
club, to which the trainer had agreed when he obtained his
l'icence, did not prescribe the procedure to be followed by
track stewards at their inquiries, and did not exclude |ega
representation. The procedure in fact foll owed at 'such an
inquiry allowed the trainer to be present, to hear the evi-
dence and to have an opportunity to question w tnesses. The
trainer sought to be represented by counsel and solicitor at
the enquiry but the track stewards decided ultimtely not to
allow |l egal representation. On appeal fromthe grant of  an
interlocutory injunction restraining the inquiry from being
hel d unl ess the trainer were allowed to be represented, the
Court of Appeal held that prima facie the trainer was
entitled to an oral hearing and, the inquiry being  one of
serious inmportance to him to be represented as it by
counsel and solicitor, for he was entitled not only to
appear hinself but also to appoint an agent on his behalf,
and so was entitled to appoint |awers to represent/ him
Lord Denning, M R who delivered the nain judgnent of the
court in the course of his judgnent dealing w'th the
decision of stewards that they wll not hear |lawers
observed
" cannot accept this contention. The
plaintiff is here facing a serious charge. He
is charged either with giving the dog drugs or
with not exercising proper control over the

dog so that sonmeone else drugged it. |If he is
found guilty, he may be suspended or his
licence mmy not be renewed., The char ge
concerns his reputation and his livelihood.

On such an inquiry | think that he is entitled
not only to appear by hinself but also to
appoint an agent to act for him Even a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 10

prisoner can have his friend."

(1) [1968] 2 Al E.R 545.

492

Pr oceedi ng further the Master of Rol I s

observed

"l shoul d have thought, therefore, that when a

man’s reputation or livelihood is at stake, he

not only has aright to speak by his own

nout h. He has also a right to speak by

counsel or solicitor."
This decision, in our opinion, does not bear on the point
under consi der ati on. Herein we, are dealing wth a
statutory rule, which prohibits the appointnment of a |ega
practitioner excepting under certain circunstances. Hence
the agency theory has no relevance nor are we required to
consi der the principles of natural justice as t hose
principles are only rel evant when the concerned procedure is
not regulated by any statute or statutory rule. The rule
laid down in Pet’'s case(1l) has not comrended itself to this
Court. In Kalindi and ors. v. Tata Loconotive and
Engi neering Co. Ltd. (2), a question arose whether in an
enquiry by rmanagenent -into misconduct of a workman, the
workman was entitled to be represented by a representative
of the Union. Answering this question this Court observed
that a worknan agai nst ‘whom an enquiry is being held by the
nmanagenent has no right to be represented at such an enquiry
by a representative of the Union though the enployer in his
di scretion can and may allow himto be so represented. In
such enquiries fairly sinple questions of fact as to whether
certain acts of m sconduct were comitted by a workman or
not fall to be considered and the workman is best suited to
conduct the case. Odinarily, in enquiries before donestic
tribunals a person accused of any misconduct conducts his
owmn case and so it cannot be said that in any enquiry
agai nst a workman natural justice denmands that he should be
represented by a representative of his Union. The same view
was taken by this Court in Brooke Bond India (Private) Ltd.
v. Subba Raman (S) and anr.(3). That view was reiterated
again in Dunl op Rubber Co. v. Workmen (4 ).
The |earned counsel for the State relied on the decisions
mentioned above in support of his —contention that the
appel  ant was not entitled to have the assistance of a lega
practitioner. This contention is without force. 1In those
cases this Court considered, whether a person proceeded
against in an enquiry before a donestic tribunal had a right
to be represented by soneone else on the basis  of the
principles of natural justice. Therein this Court was not
cal l ed upon to consider either the Iimts of the reasonable
opportunity to defend onesel f, guaranteed under Art. 311 or
the scope of a statutory rule. The question that falls for
decision in this case did not arise for decision “in those
cases.
(1) [21968] 2 AIl E.R 545,
(3) [21961] 2 L.L.J. 417.
(2) [1960] 3 S.C.R 407.
(4) [1965] 2 S.C.R 139.
493
The appellant supported his conplaint of breach of rule 15
(5) on yet another ground. After the appellant’s request
for engaging a counsel was rejected, he requested the
Disciplinary Authority to let himhave the assistance of
Abraham Kurian, clerk, Cochin Head Post Ofice, Cochin-1
Thi s request he appears to have nade | ong before the date of
enquiry i.e. Decenber 5, 1963. He had also requested the
Disciplinary Authority to nove the superiors of Abraham
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Kurian to grant permi ssion to Abraham Kurian to assist him.
But it appears the Disciplinary Authority wote to the
Superintendent of Post Offices who is stationed at Trichur
only on the 28th of Novenber, 1963 requesting himto permt
Abr aham Kurian to assist the appellant. That comunication
was not received by the Superintendent of Post O fices in
tinme. Hence Abraham Kurian did not get the perm ssion
sought before the date of enquiry. After learning that fact
from Abraham Kurian, the appellant wote the follow ng
letter to the Collector of Custons on Decenber 4, 1963.
"Sec. 1/1/63/Estt-Cus.
No. 16 Customs Quarters
W Ilingdon island, P.QO
Cochi n- 3.
4t h Decenber 1963.
From
C. L., Subranani am
Preventive Oficer G. Il, Custons House, Cochin-3.
To
The Coll'ector of Custonms & Central Excise, Custom House,
Cochi n- 3.
Sir,
Sub-Enquiry into the work and conduct of Shri C L.
Subr amani am Preventive O ficer, Custom House, Cochin-3.
Wth reference to your letter dated 3rd Decenber, 1963 w sh
to submit as follows
Shri  Abraham Kurian, Cerk, Cochin Head Post Office who is
to assist nme in the enquiry from5-12-1963 in connection
with certain allegations pending against me has wurgently
applied to his superior yesterday itself and is awaiting
per m ssi on.
494
As | cannot appear for the enquiry wthout assistance | re-
guest you Sir, to adjourn the hearing by 10 days.
Thanki ng you,
| remain Sir,
Yours faithfully,
Sd/- C. L. Subramaniam"
On the date of the enquiry, the Enquiry
Oficer adjourned the case sine die after
obtai ning an undertaking from the  appell ant
that on the next date of the enquiry he would
go on with the case even if he was unable to
get the assistance of Abraham Kurian on that
dat e. On Decenber 9, 1963, the appellant
wote to the Enquiry Oficer as foll ows
"Sec. No. 1/1/63 Estt. Cus.
9t h Decemnber 1963 From
C. L. Subranmani am
Preventive O ficer,
Cust om House, Cochi n-3.
To :
The Asstt. Col l ector of Custonms (Apprg.),
Enquiry Oficer,
Cust om House, Cochi n- 3.
Sir,
Sub : Enquiry into the work and conduct of
Shri  C. L. Subramaniam Preventive Oficer,
Cust om House Cochi n.
I understand froma conmunication fromthe Senior Super-
i nt endent of Post Ofices, Trichur addressed to the
Assistant Collector of Custons (Apprg.), Custom House,
Cochin with copy endorsed to Shri Abraham Kurian, that vyour
comuni cation informng that the enquiry was to have been
hel d from 5-12-1963 was recei ved by t he Seni or
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Superintendent of Post Offices only on 5th Decenber, 1963,
and therefore the relief arrangenent could not be nmde by
hi m
Now that the enquiry is adjourned it is requested that you
may be good enough to informthe Senior Superintendent of
Post O fices, Trichur (Superior Oficer of the Governnent
who assists
495
ne) sufficiently early "as to the date of the enquiry, so
that he may relieve the Government servant in tinme.
It is hunbly pointed out that unless your goodself take
necessary action in time inthis regard it nmay not be
possible to get me the assistance | have requested for.

Yours faithfully,

Sd/ - 9-12-63

(C. L. Subrananiam"
Even after getting this letter, the Enquiry Oficer did not
fix the date of 'the enquiry. It appears that on Decenber
30, 1963 the Enquiry Oficer fixed January 8, 1964 as the

date of " enquiry. It is only thereafter he wote to the
Superi nt endent of Post Ofices requesting him to permt
Abraham Kurian to assist the appellant. It is not known

when that letter was received by the Superintendent of Post
Ofices but Abraham Kurian did not get the permssion
sought, before the /'date of enquiry. Therefore he was unable
to assist the appellant in the enquiry.” Hence the enquiry
went on without the appellant having anybody's assistance.

From the facts set out above, it is clear that the Enquiry
Oficer did not afford the appellant necessary facility to

have the assistance of another Governnent servant in
def endi ng hi m whi ch assistance he was entitled to under the
rule. He was deprived of that assistance solely " because

of the indifferent attitude adopted by the Enquiry Oficer.
Therefore we have no hesitation in-coning to the conclusion
that the Enquiry O ficer had clearly breached rule 15(5).

It is needless to say that rule 15 is a mandatory rule.
That rule regulates the guarantee given to Governnent
servants under Art. 311. Governnent servants by and /'|arge
have no legal training. At any rate, it is nobody’'s case
that the appellant had | egal training. Mreover when a man
is charged with the breach of a rule entailing serious
consequences, he is not likely to be in —a position to

present his case as best as it should be. The accusation
agai nst the appellant threatened his very l|ivelihood. Any
adver se verdi ct agai nst himwas bound to be disastrous to
him as it has proved to be. |In such a situation he cannot

be expected to act calmy and with deliberation. That is

why rule 15(5) has provided for representation of a
Government servant charged with dereliction of duty or “with
contravention of the rule by another governnent servant or
in appropriate, cases by a |legal practitioner
For the reasons mentioned above, we think that there had
been a contravention of rule 15(5). W are also of the
opi ni on
496

that the 'appellant had not been afforded a reasonable
opportunity to defend hinself. Hence the inpugned order is
liable to be struck down and it is hereby struck down. The
facts of this case are not such as to justify any fresh
enquiry against the appellant. Hence we direct that no
fresh enquiry shall be held against the appellant and he be
restored to the position to which he would have been
entitled to but for the inpugned order. The appeal is
accordingly allowed. The appellant is entitled to his costs
from the respondents both in this Court as well as in the
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H gh Court.
S.C Appeal al | owed.
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