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PETI TI ONER
DUNCANS | NDUSTRI ES LTD.

Vs.
RESPONDENT:
STATE OF U.P. & CORS
DATE OF JUDGVENT: 03/ 12/ 1999
BENCH

N. S. Hegde, B. N. Kirpa

JUDGVENT:

SANTOSH HEGDE, J.

A Deed of /Conveyance dated 9.6.1994 executed by a
conpany nanmed 1C /ndia Ltd. in favour of Chand Chhap
Fertilizer and Chemicals Ltd. when present ed for
regi steration, the 'concerned Registrar referred the said
docunent under Section 47-A(1l) of the Stanp Act to the
Col I ect or conpl ai ni ng-of the non conpliance of Section 27 of
the said Act and praying for proper valuation to be made and
to collect the stanp duty and penalty payable on the said
docunent . The Coll ector after inquiry levied a stanp duty
of Rs. 37,01, 26,832.50 and a penalty of Rs.30,53,167.50. The
said order cane to be chall enged by the aggrieved party in a
revision under Section 56 of the Stanp Act before the Chief
Controlling Revenue Authority in Stanp Revision No.36/95-96
and the said Revisional Authority as per his order  dated
4.4.95 partly allowed the challenge and so far as the
i mposition of penalty was concerned the same was set aside
and slightly nodified the stanp duty |levied by the
Col | ector. Consequent to the order of the Revisiona
Authority, the appellant herein becane |iable to pay  stanp
duty on t he said Deed of Conveyance anount to
Rs. 36, 68, 08. 887. 50. This order of the Revisional Authority
cane to be challenged before the Hgh Court in Gvi
Msc. Wit Petition No.9170/95 which came to be dism ssed and
as against this order of the H gh Court of Judicature at
Al | ahabad dated 7.7.1997, the appellant has preferred the
above civil appeal. Briefly stated, the facts leading to
the controversy in question are as follows : Il | India
Ltd., a -conpany registered under the Conpanies Act, 1956
executed an agreenment of sale dated 11.11.1993 wherein it
agreed to transfer on an as is where is basis and as  a
going concern its fertilizer business of nmanufacturing,
marketing, distribution and sale of wurea fertilizer in
favour of Chand Chhap Fertilizer and Chemcals Ltd.
(hereinafter referred to as the CCFCL) also a conpany
i ncorporated under the Conpanies Act, 1956 whi ch conmpany has
since been renaned as Ms. Duncans Industries Limted,
Fertilizer Division, Kanpur Nagar (the appellant herein) for
a total sale consideration of Rs.70 crores which was termed
as slunp price in the agreenent. The said agreenent also
stated that the vendor would on the transfer date transfer
the fertilizer business by actual delivery of possession to
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the CCFCL in respect of such of the estates and properties
nentioned in the agreement as were capable of being
transferred by actual and/or constructive delivery and in
respect of the estates requiring transfer by execution of
necessary docunents vesting the title thereof in CCFCL, and
it was further agreed and declared that the ownership in
respect of the assets and properties conprised in the
fertilizer business to be transferred as per t he
agreement, woul d be deenmed to be vested in CCFCL on and from
the transfer date which, according to the agreenent neans
1.12.1993 or such other date as may be agreed to by and
between 1 Cl India and CCFCL. The termfertilizer business
was defined to nmean and include the follow ng other
properties :

(i) Demsed land being plot nos. 2B and 5 and the
sub-divided portion of plot No.2 demarcated and adneasuri ng
in the aggregate an area of 243.4387 acres -equivalent to
9,85,159.50 sq. ntrs. Being the unshaded portion shown on
the plan_ annexed hereto together with the buildings and
structures thereon formng part of the fertilizer business
as on the Transfer Date;

(ii) freehold land and residential building thereon
with the nane Chandralok, situate at plot no.4/284,
Par bati Bangl a Road, /Kanpur conprising 94 residential flats;

(iii) freehold Iand and residential building thereon
wi th the nane Chandrakal a, situate at Navsheel Apartnents,
56 Cantonnent, Kanpur conprising a Guest House on the ground
floor and 3 residential flats-on the first floor

(iv) Plant and nmachinery relating to the Fertilizer
busi ness including the Amonia Manufacturing Plants, the
Captive power plant and all other novable capital assets
including vehicles, furniture, air-conditioners, stand-by
systens, pipelines, railway siding etc., as on the Transfer
Dat e and wher esoever situate, all of which rel ate
exclusively to the Fertilizer Business and are owned 'and in
the possession of ICI or are owned by ICl butin the lawfu
possession of any third party for and on behalf of ICl

Pursuant to the said agreenent, a deed of conveyance
dated 9.6.1994 was executed by the said I.Cl in~ favour of
CCFCL, on the presentation of the said Conveyance Deed for
regi stration. The Sub- Registrar made a reference to the
Col l ector under Section 47-A(2) of the Stanp Act, 1899
(hereinafter referred to as the Act) stating that in - the
docunent under reference all the details required /under
Section 27 of the Act had not been given by the " parties,
hence valuation and exami nation is essential and requested
the Collector to determne the value as required under the
Act and the Rules and to take action to realise the deficit
stanp duty and penalty. Consequent upon this reference nade
by the Sub- Registrar, the Collector after necessary inquiry
as per his order dated 20.2.1995 referred to above, |Ievied
stanp duty and penalty to which reference has already been
made. Bei ng aggrieved by the said order of the Collector,
the appellant preferred a revision petition to the Chief
Control ling Revenue Authority who, as already stated, by his
order dated 9.6.1994 set aside the penalty and nodified the
duty payable to Rs. 36,68, 08,887.50 which order cane to be
chal | enged before the Hi gh Court unsuccessfully. Before the
H gh Court the appellant had chall enged the authority of the
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Sub- Registrar to make a reference to the Collector on the
ground that there was no naterial to entertain any reason
to believe that the narket val ue of the property which was
the subject-matter of the conveyance deed had not been truly
set forth in the instrument. The H gh Court negatived the
said contention after considering the argunents of the
appellant in detail, and before us no argument has been
advanced on this score. M. ML Verma, |learned senior
counsel appearing for the appellant, urged that the High
Court conmmitted an error in coming to the conclusion that
the plant and machi nery which were transferred by the vendor
to the appellant, were imovable properties, attracting the
provisions of the Stanp Act and at any rate under the
conveyance deed dated 9.6.1994, the vendor had not conveyed
any title to the appellant in regard to these plant and
machi nery. He al so contended that the Hi gh Court erred in
relying wupon paragraphs 10 and 11 of the conveyance deed to
cone to the conclusion that the plant and machinery were the
subject- ‘matter of the said deed. He contended that the
said paragraphs nerely nmade a reference to an earlier
instrument _and nmere reference to sone earlier transaction in
a docurment does not ampunt to-incorporation in that docunent
of the ternms and conditions relating thereto. It was also
contended that the H gh Court failed to look into the
intention of the parties who by an agreenent dat ed
11.11.1993 had treated the plant and machinery as novabl es
and have delivered possession of the said plant and
machi nery as novables on 11.12.1993.  Hence, the said pl ant
and machinery is neither imovable property nor the property
which has been transferred by virtue of the deed of
conveyance dated 9.6.1994. Therefore, the value of the said
plant and machinery could not have been taken into
consi deration for the purpose of arriving at the correct and
true value of the property conveyed under the deed of
conveyance. He al so contended that the valuation in regard
to the plant and machi nery nmade by the authorities and as
accepted by the High Court is incorrect and contrary to | aw.
M. CGopal Subramani am | earned senior counsel appearing on
behal f of the State, in reply, contended that the docunent
dat ed 11.11.1993 (agreenent of sale and transfer of
fertilizer business) by I1C in favour of the CCFCL
contenmplated an agreenment to transfer the business of
manuf acturing, marketing, distribution and sale of urea
fertilizer that is fertilizer business itself  with a
stipulation that the first stream second stream and the
third stream urea nmanufacturing plants as well ~as the
Ammoni a  manufacturing plants would al so be transferred as a
part of the transfer of fertilizer business of the ICl as a
goi ng concern. He also contended that a reading of the
docunent at Para 1(e)(i) which defines fertilizer business
clearly shows that the intention of the vendor  was to
transfer all ©properties that conprised the fertiliser
busi ness. He also drew our attention to the observations of
the H gh Court which had in specific terns noted that the
| earned counsel representing the appellant before it, had
not seriously challenged the val uation nade by t he
authorities, hence he contended that the challenge nade to
the wvaluation by the appellant before us should not be
cout enanced. We have heard | earned counsel for the parties
and the question that arises for our consideration is :
whet her by the conveyance deed dated 9.6.1994, the plant and
machinery were also transferred; and if so, whether the
Hi gh Court was right in accepting the valuation as nade by
the authorities for the purpose of stanp duty payable ?
Considering the question whether the plant & machinery in
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the instant case can be construed as i movabl e property or
not, the Hgh Court cane to the conclusion that the
machi neri es which fornmed the fertilizer plant, wer e
permanently enbedded in the earth with an intention of
running the fertilizer factory and while enbedding these
machi neries the intention of the party was not to renove the
sanme for the purpose of any sale of the sane either as a
part of a machinery or scrap and in the very nature of the
user of these machineries, it was necessary that these
machi neries be permanently fixed to the ground. Therefore,
it came to the conclusion that these machineries were
i movabl e property which were permanently attached to the
land in question. While comng to this conclusion the
| earned Judge relied upon the observations found in the case
of Reynolds v. Ashby & Son (1904 AC 466) and Oficia

Li quidator v. Sri KrishnaDeo & Os. (AR 1959 All. 247).
W are inclined to agree with the above finding of the High
Court that the plant and nmachinery in the instant case are
i movabl e ' properties. The question whether a rmachinery
which is enbedded in the earth is novable property or an
i movabl e property, depends upon the facts and circunstances
of each case. Primarily, the court will have to take into
consideration the intention of the parties when it decided
to enbed the machi nery whet her such enbednent was i ntended
to be tenporary /or permanent. A careful perusal of the
agreenment of sale and the conveyance deed along with the
attendant circunstances and taking into consideration the
nature of machineries involved clearly shows that the
machi neri es which ‘have been enbedded in the earth to
constitute a fertiliser plant-in the instant case, are
definitely enbedded pernmanently with a viewto utilise the
sane as a fertiliser plant. The description of the machines
as seen in the Schedule attached to the deed of conveyance
al so shows w thout any doubt that “they were set up
permanently in the land in question with a viewto operate a
fertilizer plant and the same was not enbedded to dismantle
and renove the sane for the purpose of sale as machinery at
any point of tine. The facts as could be found al so’ show
that the purpose for which these machi nes were enbedded was
to use the plant as a factory for the nanufacture of
fertiliser at various stages of its production. ~Hence, the
contention that these machi nes shoul d be treated as novabl es
cannot be accepted. Nor can it be said that the plant and
machi nery could have been transferred by delivery  of
possession on any date prior to the date of conveyance of
the title to the land. M. Verma, in ‘support ~of his
contention that the nachineries in question are not
i movabl e properties, relied on a judgnent of this Court in
Sirpur Paper MIlls Ltd. v. Collector of Central EXcise,
Hyderabad (1998 1 SCC 400). 1In the said case, this /Court
whil e considering the leviability of excise “duty on
paper - maki ng nmachi nes, based on the facts of that case, cane
to the conclusion that the machineries involved in that case
did not constitute inmmovable property. As stated above,
whet her a nachinery enbedded in the earth can be treated as
novabl e or immovable property depends upon the facts and
circunst ances of each case. The Court considering the said
guestion wll have to take into consideration the intention
of the parties which enbedded the nachinery and also the
intention of the parties who intend alienating those

nmachi nery. In the case cited by M. Verma, this Court in
para 4 of the judgnent had observed thus : In viewof this
finding of fact, it is not possible to hold that the

machi nery assenbled and erected by the appellant at its
factory site was i mmovabl e property as something attached to
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earth |ike a building or a tree. The Tribunal has pointed
out that it was for the operational efficiency of the
machine that it was attached to earth. |If the appellant
wanted to sell the paper-making machine it could always
renove it from its base and sell it." From the above
observations, it is clear that this Court has decided the
issue in that case based on the facts and circunstances
pertaining to that case hence the same will not help the
appellant in supporting its contention in this case where
after per usi ng the docunetns and ot her attendi ng
circunmstances available in this case, we have come to the
conclusion that the plant and machinery in this case cannot
but be described as an imtmmovabl e property. Hence, we agree
with the Hi gh Court on this point. The next question for
consi deration is whether the vendor did transfer the title
of the plant and machinery in the instant case by the
conveyance deed -dated” 9.6.1994. Here again, it is
i nperative to ~ascertain the intention of the parties from
the material ~available on record. Wile ascertaining the
i ntention of the parties, we cannot preclude the contents of
the agreenment pursuant to which the conveyance deed in
guestion has conme into existence. W have noticed that as
per the agreement it is clear what was agreed to be sold is
the entire business of fertilizer on an as is where is
basis including the “land, building thereon, plant and
machinery relating to fertilizer business ‘description of
which is found in the definition of 'the term fertilizer
business in the agreenment itself which has been extracted
by us hereinabove. It is not the case of the appellant when
it contends that the possession of plant and machinery was
handed over separately to the appellant by the vendor that
t hese machi neries were dismantled and given to t he
appellant, nor is it possible to visualise fromthe " nature
of the plant that is involved in the instant case that such
a possession de hors the | and could be given by the vendor
to the appellant. It is obviously to reduce the market
value of the property the docunent in question is attenpted
to be drafted as a Conveyance Deed regarding the l'and only.
The appellant had enbarked upon a nethodol ogy by which it
purported to transfer the possession of the plant and
machi nery separately and is contendi ng now that this handing
over possession of the machinery is de hors the conveyance
deed. We are not convinced with this argunment. Apart from
the recitals in the agreenent of sale, it is clear fromthe
recitals in the conveyance deed itself that-what is conveyed
under the deed dated 9.6.1994 is not only the |l and but the
entire fertilizer business including plant and machinery. A
perusal of C auses 10, 11 and 13 of the said deed shows that
it is the fertilizer factory which the vendor had agreed to
transfer along with its business as a going concern and to
conplete the sanme the conveyance deed in question-was being

execut ed. There is inmplicit reference to the sale of
fertilizer factory as a going concern in the conveyance deed
itself. That apart, the inclusion of Schedule Ill to the

conveyance deed wherein a Plan delineating the various
nmachi neri es conprising of the fertilizer factory is appended
shows that it is the land with standing fertilizer factory
whi ch is being conveyed under the deed, though an attenpt to
canouflage this part of the property sold is made in the
recitals, in our opinion, the parties concerned have not
been able to successfully do so. Wile considering this
guestion of transfer of plant and nmachi nery being part of
the conveyance deed or not, reliance can also be placed on
the application filed by the appellant before the
appropriate authority of the Income-Tax Department wherein
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whil e disclosing the market value of the imovabl e property
sought to be transferred the appellant hinself has nentioned
the value of the property so transferred as Rs.70 crores
which is the figure found in the agreement of sale which
agreement includes the sale of plant and machinery along

with the |and. A certificate issued by the appropriate
authority under Section 269 UL(3) of the Incone Tax Act
evidences this fact. |In the said application made by the

appel lant for obtaining the said certificate, the appellant
has in specific terns at serial No. (iv) of the Schedule
included plant and machinery, railway sliding and other
i movabl e properties as part of the fertilizer business
undert aki ng. It is also found on record that by a
suppl enentary affidavit dated 8.9.1993 filed before the
Income Tax departnent while filing Form 37-1 prescribed
under the Incone-tax Rules the petitioner has again shown
all these plant and machinery along with the Plan which is
now attached to the conveyance deed as part of the property
that is 'being conveyed. Merely because in sonme of the
rel evant ‘paragraphs of the Conveyance Deed the appell ant has
tried to _highlight the fact that what is being sold under
the conveyance deed is only the land and a reference is nade
in regard to the handing over of possession of the machinery
on an earlier date does not ipso facto establish that the
vendor did not convey the title of the plant and nmmchinery
under the conveyance deed dated 9.6.1994. Learned counse
for the appellant has placed for our consideration a
judgrment of this Court in the case of Hi malaya House Co.
Ltd., Bombay v. The Chief Controlling Revenue Authority
(1972 1 SCC 726) to contend that a nere reference to an
earlier agreement does not anount to incorporation of the
terms and conditions of an earlier -transaction or the
intention of the parties. W have carefully considered the
sai d judgnent and, in our opinion, that judgment does not in
any manner |ay down the law.in absolute ternms that a court
cannot look into prior agreenents while considering the
intention of the parties for finding out what actually is
the property that is conveyed under the deed under
consideration. It is again based on facts of that case that
this Court cane to the conclusion therein that the so called
ternms and conditions which were found in an earlier
agreement were not intended to be incorporated in-the
subsequent docunent. This is clear from the follow ng
observations of this Court appearing in Para 10 of the said
j udgrment Fromthe | anguage used in the Assignment
Deed, it is not possible to cone to the conclusion that the
terns and conditions of the earlier transacti on have been
made a part of that Deed. Further barring one particular
agreenment, other agreements were not before the Court.
Therefore, it 1is not possible to know what the terns and
conditions of those agreenments were. Before the terns and
conditions of an agreenent can be said to have been
i ncorporated into another document, the sane nust clearly
show that the parties thereto intended to incorporate them
No such intention is available in this case.

Hence we are of the opinion that this judgnent also
does not help the appellant in his attenpt to convince us
that we should not take into consideration the recitals in
the agreement dated 11.11.93 whil e consi deri ng the
conveyance deed of 9.6.1994. For the reasons stated above,
we are of the considered opinion that the vendor as per the
conveyance deed dated 9.6.1994 has conveyed the title it had
not only in regard to the land in question but also to the
entire fertilizer business in as is where is condition
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i ncluding the plant and machi nery standing on the said | and.
Therefore, the authorities below were totally justified in
taking into consideration the value of these plant and
machi neries along with the value of the land for the purpose
of the Act. The next point to be considered is whether the
High Court was justified in accepting the valuation made by
the authorities in regard to the plant and machinery. Here
we nust note that in the judgnent of the H gh Court, the
| ear ned Judge has noted as follows : In fact the finding

on valuation of plant and nachinery was not seriously
chall enged by Shri Shanti Bhushan during the course of
argunent and, in my opinion, rightly. It is based on this

approach of the | earned counsel appearing for the appell ant
that the H gh Court did not go into the question of
val uati on. However, since the |learned counsel for the
appel l ant did question the correctness of the val uation made
by the authorities below, we have heard the argunents
addressed in this regard. W have al so heard the argunents
on behalf of the State on this score. The question of
val uation is basically a question of fact and this Court is
normal ly ~reluctant to interferewith the finding on such a
guestion of fact if it is based on relevant material on
record. The rmain objection of the appellant in regard to
the wvaluation arrived -at by the authorities is that the
Col | ect or originally  constituted an Enhquiry Conmittee
consi sting of the Assi st ant | nspect or CGenera
(Regi stration), General Manager, District Industries Centre,
Sub- Regi strar and the Tehsildar. After the report was
submtted by the Sub-Committee for the reasons of its own,
the Collector reconstituted the said Enquiry Conmttee by
substituting Additional City WMagistrate in - place of
Sub- Regi strar. This substitution of the Enquiry Conmittee,
according to the appellant, is without authority of law. W
are unable to accept this contention. ~Constitution of an
Enquiry Comrmittee by the Collector is for the purpose of
finding out the true market value of the property conveyed

under the Deed. |In this process, the Collector has every
authority in law to take assistance fromsuch source as is
avai | abl e, even if it amunts. to constituting or

reconstituting nore than one Committee. That apart, the
appel l ant has not been able to establish any prejudi ce that
is caused to it by reconstitution of the Expert/Enquiry
Conmittee. We have perused that part of the report of the
Col l ector in which he has discussed in extenso the various
materials that were avail able before the Conmittee and al so
the report of the valuers appointed for the purpose of
finding out the value of the plant and nachinery. These
valuers are technical persons who have while  valuing the
plant and machinery taken into consideration all aspects of
valuation including the life of the plant and nachinery.
The val uati ons nmade both by the Enquiry Committee as well as
the wvaluers are nostly based on the docunents produced by
the appellant itself. Hence, we cannot accept the argunent
that the valuation accepted by the Collector and confirmed
by the revisional authority is either not based on -any
material or a finding arrived at arbitrarily. Once we are
convinced that the nmethod adopted by the authorities for the
purpose of valuation is based on relevant materials then
this Court will not interfere with such a finding of fact.
That apart, as observed above, even the counsel for the
appel l ant before the High Court did not seriously challenge
the wvaluation and as enphasised by the High Court, rightly
So. Therefore, we do not find any force in the |ast
contention of the appellant also. For the reasons stated
above, this appeal fails and the sane is dismssed wth
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costs.




