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Dankha Devi Agarwal (since deceased) is the appellant in
Cvil Appeal No.1015/2000. She was the nother of Bhagirath
Agarwal (respondent No.2 in the appeal) and Snt. Leel a
Agarwal (respondent No.3) is the w fe of the respondent No. 2.

Tara Properties Private Limted and three others are the
appel lants in Civil Appeal No.6535/2004. It may be
nentioned that the appellant in this appeal is the respondent
No.1 in the earlier appeal and respondent No.1 in this appea
is also the respondent No.2. in the earlier appeal and the
ot her parties are common.

Since the two appeals arise out of the sane 'set of facts
between the sane parties, they have been taken up together
for hearing and di sposal and are being disposed of by this
common j udgnent .

Tara Properties Private Limted (hereinafter referred to as
"the Conpany’) was incorporated on 28th Decenber, 1962, as

a famly conmpany with Tara Chand Agarwal (since deceased),
Dankha Devi Agarwal, his wife (since deceased), their elder
son, Bhagirath Agarwal and younger son - Chandra Prakash
Agarwal .  Each of themwas allotted 10 shares each-in the
new y-formed conpany. On 2nd March, 1963 Dankha Devi

Agarwal granted a | ease of the land at 13, Canac Street,
Calcutta, to the Conmpany and in lieu of premum . of Rs.3

| akhs, 3000 shares of the Company were allotted in favour
of Dankha Devi Agarwal. By virtue of such allotnment,

Dankha Devi Agarwal canme to hold 3010 shares and the rest
continued to hold 10 shares each. All the share holders were
indicated as the first Directors of the Conpany.

On account of transfer of shares by Dankha Devi Agarwa

during her life time, the share holding pattern as on 28th
June, 1977, was as follows: -

Dankha Devi - 1660 shares
Tara Chand Agarwal | a - 10 shares

Bhagi rat h Agar wal - 10 shares
Chandra Prakash Agarwal - 10 shares

Smt. Lila Agarwal al w fe of
Bhagi rat h Agar wal - 200 shares
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Sm . Rekha Agarwal wife of

Chandra Prakash Agarwal - 300 shares
Raj esh S/ o Bhagirath Agarwal - 200 shares
Vandana D/ o Chandra Prakash
Agar wal - 300 shares
Anita D/ o Bhagirath Agarwal - 350 shares
The aforesaid share-holding will indicate that the

conpany was a fam |y conpany.

As will appear fromthe materials on record, Tara Chand
Agarwal noved to New Del'hi in 1978 along with his wife and
younger son leaving the fanmily conpany in the sole charge of
his el der son Bhagirath Agarwal. Subsequently, the famly
returned to Calcutta and froma public notice issued by the
Cal cutta Municipal Corporation on 25th Septenber, 1989, in
the Calcutta Edition of the Daily Statesnman, it cane to |ight
that the tax liability of 'the conpany in so far as the property
| eased to the conmpany was concerned was to the tune of
Rs. 23, 06, 748/ - whi ch was outstanding. On coming to |earn of
the said outstanding dues, a nmeeting of the Directors of the
conpany was convened by Tara Chand Agarwal where the
agenda was for production of rel evant records by Bhagirath
Agarwal for the inspection of the other Directors. However, as
the records were not produced by Bhagirath Agarwal on the
plea that the same had been msplaced, Tara Chand Agarwa
caused an investigation to be nmade by a Chartered
Accountant from whose report it transpired that on or about
17th May, 1983 out of the share hol ding of 1660 shares held
by Dankha Devi Agarwal, 1150 shares were purported to have
been transferred by her to Bhagirath Agarwal and a further
500 shares were purported to have been transferred in favour
of his wife. By the said process, Bhagirath Agarwal and his
wife increased their share holding from10 to 1410 and from
200 to 700 respectively while reducing the share hol di ng of
| at e Dankha Devi Agarwal from 1660 shares to only 10 shares.
On discovery of the aforesaid facts and otherirregularities
all eged to have been commtted by Bhagirath Agarwal, the
Board of Directors decided to issue a balance of 1960 equity
shares out of the authorized share capital which had remai ned
unsubscribed at the neeting of the Board of Directors held on
20th Cctober, 1989. The Conpany decided to al'l ot 1500
shares out of the said 1960 equity shares to Tara Chand
Agarwal and to allot the remaining 450 shares to his younger
son, Chandra Prakash Agarwal .
On 24th Cctober, 1989, a special notice was given for
calling an extra-ordinary general neeting. A copy of the said
notice was duly served on Bhagirath Agarwal, and “a copy was
also sent to the Registrar of Companies. Despite receipt of
noti ce, Bhagirath Agarwal did not attend the meeting and the
Board of Directors took a Resolution to renpve both Bhagirath
Agarwal and Snt. Leela Agarwal fromthe Directorship of the
conpany. The decision of the Board of Directors was
conveyed to the Registrar of Conpanies and the requisite
forns were also deposited with him

Si mul t aneously, with the notice for holding the extra-
ordi nary general neeting of the conmpany, Dankha Devi
Agarwal also filed a suit, being No.874 of 1989, in the
Odinary Original Cvil Jurisdiction of the Calcutta H gh Court
for a declaration that the purported transfer of 1650 shares in
the name of the plaintiff to Bhagirath Agarwal and his wfe
were null and void and w thout any effect and for a further
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decl aration that Dankha Devi Agarwal was the sole and

absol ute owner of 1660 shares in the defendant-conpany.

She also clainmed a decree against the said Bhagi rat h
Agarwal, to deliver up and cancel the relevant shares in
connection with the transfer of the said 1650 shares in favour
of Bhagirath Agarwal and his wife who were made defendant
Nos. 2 and 3 in the suit. On 6th Novenber, 1989 itself, an ad
interimorder of injunction was passed in the suit
restraining the defendant Nos. 2 and 3 fromtransferring or
otherwise dealing with the shares in question and also from
exercising any voting right or from receiving dividends in
respect of the said 1650 shares.

Bhagi rath Agarwal filed a Conpany Petition No.290/1990

on 18th June, 1990, before the Calcutta H gh Court agai nst

the conpany, Tara Chand Agarwal, Snt. Dankha Devi

Agarwal , Chandra Prakash Agarwal and others inter alia

under Sections 397 and 399 of the Companies Act. The same
was adnmitted and an order of status quo was passed by the

| earned Single Judge on 18th June, 1990 and an additiona
interi morder was al so passed to the effect that no Board
neeting or _any Ceneral Meeting were to be held. The matter

was duly contested and ultimately on 20th March, 1992 the
Conpany Application was disposed of by the | earned Single
Judge with a direction for settlement of all the famly assets
in three equal shares of Tara Chand Agarwal and Dankha

Devi Agarwal, Bhagirath Agarwal and Chandra Prakash

Agarwal . The said order was, however, stayed by the Division
Bench on 15th July, 1993 in an appeal filed by Bhagirath
Agar wal . Subsequently, in March 1995, Tara Chand Agarwa

di ed. Subsequent to his death, on or about 28th July, 1995,
the suit filed by Dankha Devi -Agarwal was sought to be

wi t hdrawn, purportedly w thout the know edge of Sm

Dankha Devi Agarwal .

On 2nd Septenber, 1998 upon di scovering that her suit

had been dism ssed as w t hdrawn, Snt. Dankha Devi Agarwa
made an application for recalling of the orders dated 20th
June, 1995 and 28th July, 1995 on the ground that she had
not withdrawn her suit and that the application for wthdrawal
was based on her forged signatures obtained by Shr

Bhagi rat h Agarwal . The said application was contested by
Shri Bhaghirath Agarwal and was ultimately dism ssed by the
| earned Single Judge on 4th August, 1999. An appea
preferred fromthe said order dated 4th August, 1999, was

di sm ssed by the Division Bench on 13th Septenber, 1999. In
the first of the two appeal s being heard by us, this Court
granted |l eave to appeal to Snt Dankha Devi Agarwal agai nst
the aforesaid order of the Division Bench of the H gh Court
dated 13th Septenber, 1999. Wiile the said appeal was
pending in this Court, Snt. Dankha Devi Agarwal died in
January, 2001.

Si mul taneously with the aforesaid proceedi ngs Shri

Bhagi rath Agarwal also filed an application for setting aside
the resolution adopted by the Board of Directors of the
Conpany renmoving himand his wife fromthe Directorship of

t he Conpany. On 6th August, 2001, the said application was
al l owed by the | earned Single Judge and the renoval of the
sai d respondents fromthe Board of Directors and the

al l ot ment of 1960 shares to Tara Chand Agarwal and Chandra
Prakash Agarwal were struck down. Further, the

appoi ntnent of the respondents 1 to 5 as Directors of the
Conpany in the Board neeting of 5th Septenber, 1998, was
uphel d.

Aggrieved by the said Judgment and Order of the |earned

Si ngl e Judge, the appellant filed an appeal, being APOT No.
594 of 2001, and filed an application therein for appointnent
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of Receiver and other reliefs, On 6th August, 2003, the Division
Bench di smi ssed the appeal |eaving the interimapplication,
bei ng ACO No. 19 of 2002, undecided. Civil Appeal No. 6535 of
2004 is directed against the said judgnent and order of the

Di vi sion Bench of the Calcutta H gh Court.

Appearing for the appellant, M. Vijay Hansaria sought to

hi ghli ght the case of the appellant that Bhagirath Agarwal had
forged the signatures of Snt. Dankha Devi Agarwal to illegally
and wongfully transfer 1650 shares belonging to Sm

Dankha Devi Agarwal to himself and his wife in a bid to west
control of the management and affairs of the respondent-
Conpany, which had been founded by Shri Tara Chand

Agarwal . M. Hansaria, also highlighted subsequent facts

i nvol ving the withdrawal of the suit filed by Snt. Dankha Devi
Agarwal questioning thetransfer of the aforesaid shares in the
name of Shri Bhagirath Agarwal and his wife. He enphasi zed
that even for the purpose of withdrawing the suit the signature
of Snt. Dankha Devi Agarwal had been forged and the

advocat e appearing on her behalf in the said application was
changed and anot her advocat e was appoi nted. The changed
advocat e appeared before the Court on a day when the matter

was not |isted and upon nentioning, the application was

treated to be listed on that day’'s list and was all owed to be
wi t hdr awn.

M. Hansaria submtted that despite the unusual facts

brought to notice of the | earned Single Judge and the fraud
perpetuated in withdrawal of the application for restoration of
the suit, the | earned Single Judge disnissed the application
for revival of the suit and even-the appeal filed by Snt

Dankha Devi Agarwal against the said order of the |earned

Si ngl e Judge was di sm ssed by the Division Bench at the ad-
interimstage | eaving her deprived of her assets.

M. Hansasria submitted that the second of the two

appeal s before us, is an off-shoot of the facts relating to the
first appeal and a decision therein will be dependent on the
out-conme of the first of the said two appeals.

M. Hansaria submitted that under (unavoi dabl e

ci rcunst ances Shri Tara Chand Agarwal had noved to Del h

along with his wife, Snt. Dankha Devi Agarwal and second

son, Shri Chandra Prakash Agarwal, leaving the famly

business in the care of their elder son, Shri Bhagirath Agarwa
but on comng to learn of the manner in which the affairs of
the conpany were bei ng managed by Shri Bhagirath Agarwal,

Sm . Dankha Devi Agarwal, his own nother, was conpelled to

file a suit to undo the fraudul ent activities of “Shri Bhagirath
Agarwal . M. Hansaria submitted further that the | earned
Singl e Judge of the Calcutta H gh Court decided Snt. Dankha
Devi Agarwal's application for restoration of her suit in a
conpl etely injudicious manner and based his decision on a
conpari son of Snt. Dankha Devi Agarwal’'s signatures on/the

di fferent docunents in the case w thout taking into

consi deration the passage of tinme and the age of Snt. Dankha
Devi Agarwal .

The defence set up by Shri Bhagirath Agarwal is one of

denial of all the allegations nmade on behalf of the appellant.
In fact, it is his specific case that Dankha Devi had no role to
play in the events subsequent to the transfer of 1650 shares
by her in his and his wife’'s favour. |t was contended that the
transfers had been effected by Dankha Devi Agarwal in favour

of her elder son on her own volition as far back as in 1983-84
and returns were filed before the Registrar of Conpani es on
15th June, 1984 where such transfer of shares was recorded.
Not hi ng was done in respect of the transfer of the said shares
till 6th Novenber, 1989, when Sm. Dankha Devi Agarwa

allegedly filed the suit for cancellation of the transfer
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docunents relating to the said 1650 shares. An interimorder
was passed in the suit restraining Shri Bhagirath Agarwal

and the group represented by him from di sposing of the said
shares or exercising their right to vote on the basis thereof. It
was urged that the subsequent steps taken for withdrawal of
the suit after the death of her husband was also at the

i nstance of Snt. Dankha Devi Agarwal who obviously did

not wish to pursue the matter further. It was submitted that
only upon being satisfied that Snt. Dankha Devi Agarwal

did not wish to proceed with the suit was an order passed
therein permitting her to withdraw the suit.

Appearing for Shri Bhagirath Agarwal, M.R F. Narinman

| ear ned senior counsel, 'pointed out that an extra-ordinary
general neeting had been convened on 5th Septenber, 1998,

as per the orders passed by the Calcutta Hi gh Court in which
Snt. Dankha Devi Agarwal was brought in a wheel-chair
According to the report of the Chairman of the neeting

appoi nted by the  H gh Court, she had been completely

reduced to a vegetabl e exi stence and did not respond to any
guestion ‘or realize what was happeni ng around her. The

Chai rman —expressed t he opinion that although Dankha Devi
Agarwal was in the neeting room she did not have the
slightest notion of what was going on there and she did not
cast her vote in the neeting.

M. Nariman further contended that the Special Leave
Petitions which have been filed did not contain the left thunb
i mpressi on of Dankha Devi Agarwal, as has been nmade out,

and that the sane was forged for the purpose of presenting
the Special Leave Petitions. I't was further contended that
after the death of Dankha Devi- Agarwal, Shri -~ Chandra

Prakash Agarwal has substituted his nane and the nane of

his wife as appellants in place of Dankha Devi Agarwala and it
was, therefore, quite clear that the “entire natter had been
engi neered by Shri Chandra Prakash Agarwal to prevent Shri
Bhagi rath Agarwal and his group from enjoying the benefits of
the profits and incone from the business of the conpany

whi ch conprised of house properties as well as two 'tea

gar dens.

Regarding the allotnent of 1960 shares by Shri Tara

Chand Agarwal in his own favour and in favour of Shri

Chandra Prakash Agarwal, M. Nariman subnmitted that it had
been rightly decided by the | earned Conpany Judge that the
renoval of Shri Bhagirath Agarwal and his wife fromthe
Board of Directors of the conpany was unl awful as was the
allotment of the said 1960 shares. Both the decisions said to
have been adopted by the Board of Directors at the neeting
hel d on 22nd Noverber, 1989 were struck down and the

appoi ntnment of the respondent Nos. 1 to 5 as Directors of the
conpany at the Board neeting held on 5th Septenber, 1998,

was uphel d.

Fromthe facts as disclosed, it is quite clear that there
were differences within the fanmily with Shri Tara Chand
Agarwal and his younger son, Shri Chandra Prakash Agarwal ,

on one side and his elder son, Shri Bhagirath Agarwal = on the
other, and that Snt. Dankha Devi Agarwal was nerely used

as a front for the parties to further their individual gains.
As has been revealed fromthe materials on record, the
transfer of the 1650 shares of Snt. Dankha Devi Agarwal in
favour of Shri Bhagirath Agarwal and his wife was effected
some time in 1983-84 at a time when Shri Tara Chand

Agarwal and Snt. Dankha Devi Agarwal along with the famly

of Chandra Prakash Agarwal had shifted to Delhi. It was after
Shri Tara Chand Agarwal and others returned to Calcutta in
1985 that a Board Meeting of the Conmpany was convened by
Tara Chand Agarwal on 26th May, 1989, when Shri Bhagirath
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Agarwal was requested to produce the minute book of the
Board's neetings. It was thereafter that CS No.874/1989 was
filed by Snt. Dankha Devi Agarwal agai nst the respondents in
the Calcutta H gh Court inter alia praying for a declaration
that she was the sole and absol ute owner of 1660 shares and
that the transfer of 1650 shares in favour of respondents Nos.
2 and 3 be declared null and void.

Be that as it may, there are certain unusua

circunstances in which the aforesaid suit filed by Snt

Dankha Devi Agarwal was withdrawn as al so the manner in

which the application filed by her for recalling the order of
di sm ssal of the suit was dism ssed by the | earned Single
Judge. The manner in which Snt. Anjali Agarwal, who was
Shri Bhagirath Agarwal’s = Advocat e, assuned charge of the
proceedi ngs on behal f of Smt. Dankha Devi Agarwal in the
suit filed by her against Bhagirath Agarwal, generates an

i mpression that all was not above board. The withdrawal of
the suit soon after Snt. Anjali Agarwal took over the
proceedi ngs hei ghtens the said suspicion. Added to the above
circunstances, is the fact that the suit was nmentioned by the
| earned counsel briefed by Snt. Anjali Agarwal for the purpose
of withdrawal thereof on a day when the same was not even
listed for the said purpose:

The devel opnents after the filing of the application by

Sm . Dankha Devi Agarwal for a declaration that the

purported transfer of 1650 shares in favour of Bhagirath
Agarwal and his wife was null and void, |eading to the

wi t hdrawal of the suit, has not been properly dealt with either
by the | earned Single Judge or the Division Bench which
nerely followed the order of the |earned Single Judge. Both
the Single Judge and the Division Bench appear to have been
i nfluenced by the affidavit said to have been sworn by Shr
Chandra Prakash Agarwal on 24th July, 1995, whereinit had
been stated that Snmt. Dankha Devi “Agarwal was unable to

hear, speak, read or wite and that she was | eading a vegetable
exi stence and her m nd had gone conpletely blank. The
events, as disclosed | eave a lingering doubt as to whether
Sm . Dankha Devi Agarwal had really instructed her  Advocate
on Record to give a change in favour of Snt. Anjali Agarwal,
who, as indicated herei nabove, was the advocate of Shri

Bhagi rat h Agarwal agai nst whomthe suit had been filed,
particularly when it was to his interest that the suit stood
wi t hdr awn.

In such circunstances, we allow the appeal and set aside

the order passed by the Division Bench of the Hi gh Court

dated 13th September, 1999, dismissing the appeal against

the order dated 4th August, 1999, passed by the | earned Single
Judge dismissing the application filed by Snt. Dankha Devi
Agarwal for recalling the orders passed by the learned Single
Judge dated 20th June, 1995 and 28th July, 1995. W also set
aside the said order of the | earned Single Judge dated 4th
August, 1999 and direct the aforesaid application to be re-
heard and deci ded afresh after taking into consideration the
manner in which the change was obtained by Snt. Anjal

Agarwal and the nentioning of the matter ex-parte for non-
prosecution of the suit on a date when the natter was not
listed for such purpose.

As far as Civil Appeal No.6535/2004 is concerned, it has

not been seriously argued on behal f of the appellant that the
| earned Single Judge had erred in holding that the rempval of
Shri  Bhagirath Agarwal and his wife fromthe Board of
Directors of the conpany was illegal, on the ground that the
neetings of the conpany held on 26th Cctober, 1989 and 21st
Noverber, 1989 were without due conpliance with the

provi sions of Section 286 of the Conpanies Act. Similar is the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

case as far as the issuance and allotnment of 1960 shares in
favour of Shri Tara Chand Agarwal and Shri Chandra

Prakash Agarwal is concerned. The Division Bench has

affirmed the view of the | earned Single Judge that the story of
noti ce having been given to Shri Bhagirath Agarwal of the
nmeeting where his directorship was in question, and his

stayi ng away from such neeting, was difficult to accept. The
deci sion of the Single Bench or the Division Bench has not

been seriously contested on behalf of the appellant. In the
facts of the case, it is difficult to take a view which is different
fromthat taken both by the Single Judge and the Division

Bench of the Hi gh Court.

The aforesaid appeal, therefore, fails and is dismn ssed.
Consequently, we are not convinced that any order is

required to be passed as prayed for in the application filed on
behal f of Shri Bhagirath Agarwal under Section 340, Code of
Crimnal Procedure being|.A No. 10/2006 and the sane is

al so dism ssed

Let a copy of this order in so far as it relates to Cvi

Appeal No. 1015/2000 be comunicated to the Hi gh Court.




