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PETI TI ONER
BIR SI NGH & ORS

Vs.

RESPONDENT:
PYARE SI NGH & CRS

DATE OF JUDGVENT: 06/ 03/ 2000

BENCH
S. S. Ahrmad, D. P. Mohapatro

JUDGVENT:

D. P. MOHAPATRA, J.

On analysis/ of ~ the case of the parties and the
contentions raised on their behal f the question which arises
for determination is whether in the facts and circunstances
of the <case the appellants can be said to be khatedar

tenants of the land in dispute.” If this question is
answered in the affirmative then the further question for
consideration will be whether the right of the appellants in

the land in dispute was extingui shed under section 12 of the
Raj ast han Tenancy Act, 1955 (for short the Tenancy Act).
The Hi gh Court of Rajasthan having answered the  first
guestion in the negative and disnissed the suit , the
plaintiffs are in appeal against the judgnent.

The  factual matrix of the case relevant for
appreciation of the question for determnation, nmay be
stated thus : - Late Chet Singh held zanmindari rights in
respect of the disputed l and situated in Vil l age

Mohammadpur, of Tehsil-Dholpur in the State of Rajasthan
As he was serving in the arnmy he had engaged Sohan Singh for
cultivation of the land. Since Sohan Singh got his nane
recorded in the revenue records as the owner of the  I|and
Chet Singh filed a suit, against himbefore the Assistant
Col I ector, Dhol pur. In the said suit a conprom se was
entered into between the parties and possession of. the
property was delivered by Sohan Singh to Chet Singh. In the
said conmpromise it was averred that Chet Singh was the
Khudkasht Kashatkar of the disputed | and and that - Sohan
Si ngh vol untarily handed over possession of the |and to Chet
Si ngh.

Chet Singh nortgaged the land with Charan Singh for a
period of ten years for satisfaction of the | oan anobunting
to Rs.300/- vide the regi stered nortgage deed dated
22.9.1956. Chet Singh expired in 1965 | eaving the
appel l ants as his legal heirs. As Charan Singh did not hand
over possession of the land even after expiry of the period
of nortgage the appellants filed a suit, under Section 43(3)
read with Section 183 of the Tenancy Act against Charan
Singh seeking recovery of possession of the |and. The
Additional District Collector, by the order dated 12.5.1983
in case no. 142/82 decreed the suit and directed Charan
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Singh to hand over vacant possession of the land in dispute
to the appellants declaring themas Khatedar kashtkar
Charan Singh was further directed to pay to the appellants a
sum of Rs.3400/- as penalty for illegal occupation of the
l and during the seventeen agricultural years after expiry of
the nortgage period. |In the appeal, Appeal no.253 of 1983,
filed by Charan Singh the Revenue Appellate Authority,
Bharat pur by the order dated 15.7.1985 di sm ssed the appea
and confirmed the order of the  Additional Di strict
Col l ector. The second appeal, RTA no.144/85, filed by
Charan Singh before the Raj asthan Revenue Appell ate Board,
was dism ssed by the order dated 22.6.1993. Charan Singh
expired on 25.2.1991 during pendency of the appeal and the
respondents herein were substituted as his legal heirs. The
respondents challenged  the order of the Revenue Appellate
Board in OCW No.4159/93 before the Rajasthan Hi gh Court.
The High Court by the Jugdment dated 24.2.1994 allowed the
Wit petition,~ quashed the concurrent orders of the
statutory authorities and dismssed the suit. The said
j udgrment ‘i s-under chal l enge in the present appeal

The thrust of the subm ssions nmade by the |earned
counsel for the appellants'is that the Hi gh Court erred in
reversing the concurrent decisions of the statutory
authorities on the erroneous finding that they are not
entitled to recover possession of land in dispute. The
| earned counsel ‘contends that after  abolition of the
Zami ndari right of  the appellants under ‘the Rajasthan
Zam ndari and Bi swedari Abolition Act, 1959 [for short the
Zam ndari Abolition Act] the appellants were entitled to
retain the land in dispute which was a part of their
khudkasht |and as recorded in the revenue records.

The | earned counsel for the respondents supporting the
i mpugned judgnment subnmitted that in view of the undisputed
factual position that the appellants were not in occupation
of the land in dispute on the date the Zam ndari Abolition
Act canme into force they could not retain possession of the
land, notwithstanding the entry.in the revenue records
showi ng the | and as khudkasht. He placed reliance on the
decision of this Court in the case of Budha Vs. Anm |La
[ 1991 Supp.(2) SCC 41].

Undi sputedly, the plaintiff had | ost possession over
the land in dispute by 22 Septenber, 1956 when the nortgage
deed was registered. It is not in dispute that the
plaintiff was seeking recovery of possession from the
nort gagee Charan Singh in the suit filed in Septenber, 1967.
It is also an accepted position that the |land in dispute was
shown in the revenue record as khudkasht land. It is also
accepted position that Chet Singh, the predecessor in the
interest of the appellants, held Zam ndari right over |[|and
in dispute. 1In this backdrop the question for consideration
is whether after enforcement of the Zami ndari Abolition Act
the plaintiffs could claimright of possession over the land
in dispute. From the orders passed by the statutory
authorities it appears that this question was not
specifically adverted to by the authorities. They proceeded
to determ ne the controversy on the basis of the provisions
in Sections 10 and 12 of the Raj asthan Tenancy Act.

In section 2(3) of the Zam ndari Abolition Act |and
neans every class or category of land formng part of an
estate and incl udes
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(a) benefits to arise out of such |and,

(b) things attached to the earth or pernanently
fastened to anything attached to the earth,

(c) sites of villages or towns,

(d) beds of tanks, ponds, enbanknents, rivers and
wat er channel s, and

(e) surface of hills

Under sub-section(5) of the said section the term
Zam ndar has the neaning assigned to it by clause (46) of
section 5 of the Tenancy Act and includes a malik
(landowner) in the Gang Canal area. Sub-section(6) of
section 2 provides that words and expressions defined in the
Tenancy Act and in the Rajasthan Land Revenue Act, 1956
(Raj asthan ~Act 15 of 1956) but not defined in this Act
shall, wherever wused herein, be construed to have the
nmeani ng assigned to them by those Acts.

In sub-section(7)  of section 2 it is laid down that
the words and expression used to denote the person in
possession of any right, title or interest shall be deened
to include the predecessors and successors in right, title
or interest of such person.

Section 3 which is the provision regardi ng overriding
effect of this Act over other |aws provides that  save as
otherwi se expressly provided in this Act, the provisions of
this Act, and of the rules and orders nade thereunder shal
have effect notw t hstandi ng anything inconsistent therewith
contained in any other law and rules for the tine being in
force or any instrument having effect by virtue of any |aw
or usage, agreenent, settlenent, grant sanad or any decree
or order of any court of other authority.

Chapter Il of the Act conprises of the provisions
regardi ng Abolition of Zam ndari and Biswedari Estates.

In section 5 which is included in the said chapter
provisions are made regarding consequences of abolition
The relevant portions of the section are quoted hereunder
5. Consequences of abolition (1)

XXX XXX XXX

(2) As fromthe date of vesting of any Zam ndari or
Bi swedari estate in the State CGovernment, notw thstanding
anything contained in any contract, grant or other document
or in any law for the tine being in force but save as
ot herwi se provided in this Act-

(a)such estate shall stand transferred to, and vest
in, the State Government free fromall encunbrances.

(b)the right, title and interest of the Zam ndar or
Bi swedar and of every person clainmng through him in such
estate, including land (cultivable, waste or barren)
grove-land, grass land or birs, scrub jungle, forests,
trees, fisheries, hills, wells tanks, ponds, water courses
and channels, ferries, pathways, village sites, abadi sites,
hats, bazars, neans and nela grounds, and in all sub soi
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therein, including rights, if any, in quarries and mnes
whet her being worked or not and in all nmineral and ninera
products, shall cease and be vested in the State Governnent,
free fromall encunbrances, for the purposes of the State,
and every nortgage, debt or charge on any such right, title
or interest shall be a charge on the ampunt of conpensation
payabl e to the Zam ndar or Bi swedar under this Act;

XXX XXX XXX

(d) every right, title or interest created in or over
such estate by the Zam ndar or Bi swedar or hi s
predecessor-in-interest shal I, as agai nst the State
Governnment, cease and deternmine; all rents and cesses in
respect of any holdings in such estate for any period after
the date of vesting, which, but for such vesting, would have
been payable to the Zam ndar or Biswedar, shall vest in and
be payable to the State Governnment, and any paynent made in
contravention of this clause shall not be a valid discharge
of the person liable to pay the sane;

XXX XXX XXX

(j) every nobrtgage with possession existing on such
estate or part thereof on the date i nmedi ately preceding the
date of vesting shall, to the extent of the anpbunt secured
on such estate or part, be deened, without prejudice to the
rights of the State Governnent under - this section, to have
been substituted by a sinple nortgage;

(k) no claim or liability enforceable ~or  incurred
before the date of vesting against or by the Zanindar or
Bi swedar for any noney which is charged on or in secured by
a nortgage of such estate or part thereof shall, except as
provided in section 73 of the Transfer of Property Act, 1882
(Central Act IV of 1882), be enforceabl e against his right,
title or interest in such estate or part;

(1) Subject to any rules made in this behalf, al
suits and proceedings affecting such estate, in which
because of the sane having vesting in the State Government,
the latter wll be a neessary part, pending in any court,
civil or revenue, at the date of vesting and all proceeding
consequent upon any decree or orders passed in any such suit
or proceeding before such date, shall not be proceeded with
till, on an application nmade in that behalf, the State
CGovernment is made a party thereto

XXX XXX XXX

(4) Notwi t hstandi ng anything contained in sub-section
(2) the Zamindar or Biswedar shall, subject to the
provisions of section 29, continue to retain the possession
of his Khudkasht, recorded as such in the annual registers
before the date of vesting. (enphasis supplied)

Section 29 of the Act which is included in Chapter V-
M scel | aneous contai ns provision regardi ng Khatedari rights
i n Khudkasht | and. In sub-section (1) thereof it s
provided that as fromthe date of vesting of an estate, the
Zam ndar or Biswedar thereof shall be a Milik of any
khudkasht land in his occupation on such date and shall, as
such Malik, be entitled to all the rights conferred and be
subject to all the liabilities inmposed on a khatedar tenant
by or under the Rajasthan Tenancy Act, 1955. Sub- secti on
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(2) of the section is not relevant for the present purpose.
(enphasis supplied) Section 30 contains the provisions
regarding rights of tenants in estate. Sub-section(1)
thereof provides that subject to the provisions of sections
15, 15A, 15B and 16 of the Rajasthan Tenancy Act, every
tenant in an estate, other than a tenant of Khudkasht or a
sub-tenant, shall, as fromthe date of vesting, be the
khat edar tenant of the |and conprised in his holding, unless
he has acquired Khatedari rights therein before such date,

and shall, as fromthe date of vesting, pay to the State
Government, until rents are settled in accordance with the
provi si ons of the Rajasthan Land Revenue Act, 1956

(Raj asthan Act No.15 of 1956), by way of rent therefor the
same amount as he had been paying to the Zamindar or
Bi swedar immediately before such date but not exceeding
twi ce the land revenue payable in respect t her eof .
Sub-section(2) of the said section |lays down that upon a
Zam ndar or Bi swedar becom ng a Mlik of his Khudkasht | and
under 'section 29, every tenant of such Khudkasht shall be
the sub-tenant of the land in his occupation holding under
and fromsuch Mlik.

The expression Khudkasht is defined in section 5(23)

of the Act to nean land in any part of the State
cultivated personally by an estate-holder and shall include
(i) land recorded as khudkasht, sir, ‘havala, niji- jot,

gharkhed in settlenent records at the commencenent of this
Act in accordance with law in forceat the tinme when such
record was nmade, and

(ii) land allotted after such -~ comencenent as
khudkasht under any law for the tinme being in force in any
part of the State.

In Section 5(46) Zanmindar is defined to nean a
person on whoma village or portion-of a village in any part
of the State is settled on the Zam ndari systemand who is
recorded as such in the record of rights and shall include a
proprietor as defined in clause(a) of section 2 of the
Madhya Bharat Zami ndari Abolition Act, Sanvat 2008 - (Madhya
Bharat Act of 1951), if any, in the Sunel area.

Section 43 contains the provisions regardi ng nortgage.
The portions of the said section relevant for the purpose of
the case are extracted below : 43. XXXXX XXXKXXXXX

(3)A usufructuary nortgage under sub- ~“section(2)
shal I, upon the expiry of the period nmentioned hereinbefore,
be deened to have been satisfied in full without any paynent
what soever by the nortgagor, and the nortgage debt shall be
deened to have been extinguished and the nortgaged |and
redeened and the possession thereof shall be delivered by
the nortgagee to the nortgagor free fromall encunbrances.

(4) A usufructuary nortgage of any |and made before
the comencenent of this Act shall, upon the expiry of the
period nentioned in the nortgage deed or twenty years from
the date of execution thereof, whichever period is |ess, be
deemred to have been satisfied in full without any paynent
what soever by the nortgagor and the nortgage debt shal
accordingly be deened to have been extinguished and
t her eupon the nortgaged |and shall be redeened and
possession thereof shall be delivered to the nortgagor free
fromall encunbrances.
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Section 183 of the Act under which the suit was filed
reads as follows: 183.Ejectnent of certain trespassers (1)
Not wi t hst andi ng anything to the contrary in any provision of
this Act, a tresspasser who has taken or retained possession
of any land wthout [awful authority shall be liable to
ej ect ment, subj ect to the provi si on cont ai ned in
sub-section(2), on the suit of the person or persons
entitled to eject him and shall be further liable to pay as
penalty for each agricultural year, during the whole or any
part whereof he has been in such possession, a sumwhich nay
extend to fifteen tines the annual rent.

(2) In case of land which is held directly from the
State Government or to which the State Government acting
through the Tehsildar, is-entitled to admt the trespasser
as tenant, the Tehsildar shall proceed in accordance wth
the provisions of section 91 of the Rajasthan Land Revenue
Act, 1956 (Rajasthan Act 15 of 1956).

On —a reading of _the provisions of the Zam ndar
Abolition Act noted above it is clear that a Zami ndar who is
in possession/occupation ~of Khudkasht |and on the date of
vesting of the estate becones a Khatedar tenant on abolition
of the Zam ndari right under section 29 of the Zam ndari
Abolition Act. Under the said section-a Zam ndar becones a
Mal ik of the Khudkasht land in his occupation and as Malik
he shall be entitled to all the rights conferred and all the
liabilities inmposed on a Khatedar tenant by or. under the
Act . It follows as a corollary that if the Zam ndar is not
in occupation of the Khudkasht |and on the date of vesting
he is not entitled to claimKhatedari right-in the |and.
The schene behind this provision isthat if a Zam ndar or
Bi swedar is in actual occupation of cultivable land on the
date of abolition of his Zam ndari right then he should
continue to be in possession of such |and. This is in
accordance with the object of  bringing about /agrarian
reforns by giving the land to the person in cultivating
possession of the |[|and. | f the Zamindar is not in
occupation of the Khudkasht |and on the date of vesting then
such land vests in the State along with the other | ands
subject to the provisions in the Zam ndari Abolition Act.
In respect of such land Zami ndar is not entitled to claim
any right of possession and consequentially is not entitled
to mmintain a suit for recovery of possession of the |and
from any other person. |In the case of Budha Vs. Anm | a
(supra) a Division Bench of this Court interpreting the
provisions of sections 29 , 5(2)(a), (b),(j), 5(4) and 2(6)
of the Zam ndari Abolition Act and sections 5(23)(}) and
(25) of the Rajasthan Tenancy Act held : Even if it is
assuned that the lands in dispute have to be treated as
Khudkasht |ands of the appellant by virtue of clause (1) of
t he inclusive part of the definition of Khudkasht
contained in Section 5(23) of the Rajasthan Tenancy Act, the
appel l ant cannot succeed in his claimthat he has acquired
Khatedari rights in respect of those |ands on the basis of
the provisions contained in sub- section (4) of Section 5
and sub-section (1) of Section 29 of the Act. Sub- secti on
(4) of Section 5 provides that notw thstanding anything
contained in sub-section (2) of Section 5 the Zam ndar or
Bi swedar shall subject to the provisions of Section 29,
continue to retain the possession of his Khudkasht, recorded
as such in the annual registers before the date of vesting.
The words continue to retain the possession, inply that
| ands which are recorded as Khudkasht in the annual register
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before the date of vesting should be in possession of the
Zam ndar or Biswedar on the date of vesting. |If heis in
possession of such |lands he can continue to retain the
possession of the sane subject to the provisions of Section

29. Sub-section(1l) of Section 29 prescribes that as from
the date of vesting of an estate, the Zam ndar or Bi swedar
thereof shall be a malik of any Khudkasht Jland in his
occupation on such date and shall, as such malik, be

entitled to all rights conferred and the subject to all the
liabilities inmposed on a Khatedar tenant by or wunder the
Raj ast han Tenancy Act. Under this provision Khatedari
rights have been statutorily conferred on a Zam ndar or
Bi swedar as fromthe date of the vesting of the estate in
respect of Khudkasht lands in the occupation of such
Zam ndar or Biswedar on such date. The words in his

occupation on such date postul ates that the |lands, though

Khudkasht, should be in the occupation of the Zam ndar or
Bi swedar on the date of vesting of the estate. It would
thus appear that inview of sub- section(4) of Section 5 and
sub-section(1l) of Section 29 of the Act the nere fact of
recordi ng-of the |and as Khudkasht in the settlenment records
on the date of vesting would not be enough for a Zam ndar or
Bi swedar to acquire Khatedari rights over the said |ands;
the Zam ndar or Bi swedar should be in possession/ occupation
of the said | ands on the date of vesting of the estate under
the Act. The possessi on/ occupation envi saged by sub-
section(4) of Section 5 and sub-section(1l) of Section 29 of
the Act is actual possession/occupation and the possession
of a nortgagor through the nortgagee cannot be held to be in
possession or occupation as postul ated in sub-section(4) of
Section 5 and sub-section (1) of Section 29 of the Act.

In the present case the appellant has come forward
with a specific case in the plaint that the defendant is in
possession of the lands in dispute as a nortgagee from the
date of the two nortgagees. |In other words the appellant
was not in possession/occupation of the said |ands on the
date of vesting of the estate of the appellant ~under the
Act . The appellant cannot, therefore, —claim Khatedari
rights in respect of the lands in dispute.

On consideration of the facts and circunstances of the
case as revealed from the materials on record and the
rel evant provisions of the Zam ndari Abolition Act it is our
considered view that the principles laid down ~and the
observations nade in Budha Vs. Anilal (supra) apply in al
force to the present case. W are also in respectfu
agreement with the principles laid down in the said
deci si on. Therefore, the appellants cannot be said to be
khatedar tenants of the land in dispute. The first
gquestion formulated earlier is answered in the negative and
in view of that answer the further question does not arise
for consideration. The H gh Court was right in dismssing
the suit. The appeal is dismssed. No costs.




