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Leave grant ed. The  concept of fairness in

adnm nistrative action has been the  subject matter of
consi derabl e judicial debate but there is total unanimity on
the basic elenent of the concept to the effect that the sane
i s dependant upon the facts and circumstances of each matter
pending scrutiny before the Court and no straight jacket
formula can be evolved therefor. As a matter of [fact,
fairness is synonynous wth reasonableness: And on the
i ssue of ascertai nment of neani ng of reasonabl eness, comon
English parlance referred to as what is in contenplation of
an ordinary man of prudence simlarly placed - it is the
appreciation of this common mans perceptionin its proper

perspective which would pronmpt the Court to determine the
situation as to whether the same is otherw se reasonabl e or
not . It is worthwhile to recapitulate that in a denocratic
polity, the verdict of the people deternines the continuance
of an elected Governnent a negative trend in theelections

brings forth a change in the Government it is on this

formula that one dominant political party overturns another
dom nant political party and thereby places itself at the
helm of the affairs in the matter of the formation of a new
CGovernment after the election. The dispute in the ‘appeals
pertain to the | ast phase of the earlier Government and the
first phase of the present Governnent in the State  of
Punj ab: Whereas the former Chief Secretary of the State of
Punj ab upon obtaining approval fromthe then Chief Mnister
of Punjab initiated proceedings agai nst t wo seni or
col l eagues of his in the Punjab State Adm nistration but
with the new induction of Shri Prakash Singh Badal as the
Chief Mnister of Punjab, not only the Chief Secretary had
to walk out of the adnministrative building but a nunber
seventeen officer in the hierarchy of officers of Indian
Admi ni strative Service and working in the State of Punjab as
a bureaucrat, was placed as the Chief Secretary and within a
period of 10 days of his entry at the Secretariat, a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 18

notification was issued, though with the authority and
consent of the Chief Mnister pertaining to cancellation of
two earlier notifications initiating a Central Bureau of
I nvestigation (CBlI) enquiry - The charges being acquisition
of assets much beyond the known source of income and grant
of sanction of a Governnment plot to Punjab Cricket Contro
Board for the purposes of Stadiumat Mhali. A worthwhile
recapitulation thus depict that a Governnent servant in the
Indian Administrative Service being charged with acquiring
assets beyond the known source of incone and while one
particular Governnent initiates an enquiry against such an
acquisition, the other GCovernment within 10 days of its
installation withdraws the notification is this fair? The
Hi gh Court decried it and attributed it to be a notive
i nproper and nualafide and hence the appeal before this
Court. \Wiereas fairness i s synonynous w th reasonabl eness

bias stands included wthin the attributes and broader
purview of the word nalice which in conmon acceptation

neans ‘and inplies spite or idAl wll. One redeem ng

feature ‘in'the matter of attributing bias or malice and is
now well  _settled that nmere general statements will not be
sufficient for the purposes of indication of ill wll.

There nust be cogent evi dence available on record to conme to
the conclusion as to whether in fact, there was existing a
bias or a mual afide nove which results in the mscarriage of
justice (see in thi's context Kumaon Mandal Vi kas Ni gam v.

Grija Shankar Pant & O's: JT 2000 -Suppl.Il 206). In
al nost all legal enquiries, intention-as distinguished from
notive is the all inportant factor and in common parl ance a
mal i ci ous act stands equated with an intentional act w thout
just cause or excuse. Inthe case of Jones Brothers

(Hunstanton) Ld. v. Stevens (1955 1 QB. 275) the Court
of Appeal has stated upon reliance on the decision of Lum ey
V. Ge (2 E & B. 216) as below For this purpose
mal i ci ously nmeans no nore than know ngly. This was
distinctly laid down in Lumey v. Gye, where Cronpton, J.
said that it was clear that a person who wongfully and
maliciously, or, which is the same thing, wth notice,
interrupts the relation of nmaster and servant by harbouring
and keeping the servant after he has quitted his naster
during his period of service commits a wongful~ act for
which is responsible inlaw. Mlice in law neans the doing
of a wongful act intentionally without just cause or

excuse: Bromage V. Prosser (1825 1 C & P.673)
Intentionally refers to the doing of the act; it does not
nmean that the defendant neant to be spiteful,  though

sometines, as, for instance to rebut a plea of privilege in
defamation, malice in fact has to be proved.

In Grija Shankar Pants case (supra) this Court
having regard to the changing structure of the  society
stated that the nmodernisation of the society with the
passage of time, has its due inpact on the concept of ' bias
as well. Tracing the test of real likelihood and reasonabl e
suspicion, reliance was placed in the decision in the case
of Parthasarthy (S. Part hasarthy v. State of Andhra
Pr adesh: 1974 (3) SCC 459) wherein Mathew, J. observed:
16. The tests of real likelihood and reasonable
suspicion are really inconsistent with each other. We
think that the reviewi ng authority must nmake a determ nation
on the basis of the whole evidence before it, whether a
reasonable nman would in the circunstances infer that there
is real likelihood of bias. The Court nust look at the
i mpression which other people have. This follows from the
principle that justice must not only be done but seen to be
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done. If right mnded persons would think that there is
real |ikelihood of bias on the part of an inquiring officer
he rmust not conduct the enquiry; nevertheless, there nust
be a real likelihood of bias. Surmise or conjecture would
not be enough. There must exist circunmstances from which
reasonable nmen would think it probable or likely that the
inquiring officer will be prejudi ced agai nst the delinquent.
The Court will not inquire whether he was really prejudiced.
If a reasonable man woul d think on the basis of the existing
circunmstances that he is likely to be prejudiced, that is
sufficient to quash the decision (see per Lord Denning, HR
in Metropolitan Properties Co. (F.GC) Ltd. . Lannon
and Ohers, etc. : (1968) 3 W.R 694 at 707). W should
not, however, be understood to deny that the Court mi ght
with greater propriety apply the reasonabl e suspicion test
in crimnal or in proceedi ngs analogous to crinina
pr oceedi ngs.

I nciidental |y, Lord Thankerton in Franklin v. Mnister
of Town and Country Planning (1948 AC 87) opined that the
word bias isto denote a departure fromthe standing of
even-handed justice. Grja Shankars case (supra) further
noted the different note sounded by the English Courts in
the mann er following: 27. Recently however, the English
Courts have sounded a different note, though may not be
substantial but the automatic disqualification theory rule
stands to sone extent diluted. The affirmation of this
dilution however is dependent upon the facts and
ci rcunstances of the matter in issue. The House of Lords in
the case of Reg. v. Bow Street Metropolitan Stipendiary
Magi strate, Ex parte Pinochet Ugarte (No.2) [2000 (1) A C
119] observed:

..In civil [litigation the matters in issue wll
normal |y have an economic inpact; therefore a judge is
automatically disqualified if he stands to make a financia
gain as a consequence of his own decision of the case. But
if, as in the present case, the natter at issue ‘does not
relate to noney or econom ¢ advantage but is concerned with
the pronotion of the cause, the rational e disqualifying a
judge applies just as nmuch if the judges decisionw !l |ead
to the pronotion of a cause in which the judge is involved
together with one of the parties.

Lord Brown WIkinson at page 136 ~of the report
st at ed:

It is important not to overstate what is being
deci ded. It was suggested in argunent that a decision
setting aside the order of 25 Novenber 1998 would lead to a
position where judges would be unable to sit “on  cases
involving charities in whose work they are involved. ' It is
suggested that, because of such invol venent, a judge would
be disqualified. That is not correct, The facts of this
present case are exceptional, The critical elenents are (1)
that A l. was a party to the appeal; (2) that A . was
joined in order to argue for a particular result; (3) the
judge was a director of a charity closely allied to Al.
and sharing, in this respect, A l. sobjects. Only in cases
where a judge is taking an active role as trustee or
director of a charity which is closely allied to and acting
with a party to the litigation should a judge nornmally be
concerned either to recuse hinself or disclose the position
to the parties. However, there my well be ot her
exceptional cases in which the judge would be well advised
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to disclose a possible interest.

Lord Hutton also in Pinochets case (supra) observed

there could be cases where the interest of the judge
in the subject matter of the proceedings arising from his
strong conmitnment to some cause or belief or his association
with a person or body involved in the proceedings could
shake public confidence in the adm nistration of justice as
much as a sharehol ding (which mght be small) in a public
conpany involved in the litigation

28. Incidentally in Locabail (Locabail (U K') Ltd.
v. Bayfield Properties Ltd.: 2000 QB. 451), the Court of
Appeal upon a detail analysis of the oft cited decision in
Reg. v.  CGough[(1993) A.C. 646] together with the D nes
case, (3 House of Lords Cases 759): Pinochet case (supra),
Australian ~Hi gh Courts decision inthe case of re J.R L.
Ex parte C J.L.: (1986 (161) CLR 342) as also the Federa
Court in re Ebner (1999 (161) A L.R 557) and on the
decision of the Constitutional Court of Sourth Africa in
President of the Republic of South Africa v. South African
Rugby Football Union (1999 (4) S. A 147) stated that it
woul d be rather dangerous and futile to attenpt to define or
list the factors which may or may not give rise to a rea
danger of bias. The Court of Appeal continued to the effect
that everything will depend uponfacts which may include the
nature of the issue to be decided. It further observed:

By contrast, a real danger of bias might well be
thought to arise if there were personal friendship or
aninosity between the judge and any nember of the public
involved in the case; or if the judge were closely
acquainted wth any nmenber of the public involved in the
case, particularly if the credibility of that individua
could be significant in the decision of the case; “or if, in
a case where the credibility of any individual were an issue
to be decided by the judge, he had in a previous case
rejected the evidence of that person in such outspoken termns
as to throw doubt on his ability to approach such persons
evidence wth an open mnd on any |later occasion; or if on
any question at issue in the proceedings before him the
judge had expressed views, particularly in the course of the
hearing, in such extrene and unbal anced terms as to throw
doubt on his ability to try the issue with. an~ objective
judicial mnd (see Vakuta v. Kelly (1989) 167 C. L.R  568);
or if, for any other reason, there were real ground for
doubting the ability of the judge to ignore extraneous
consi derations, prejudices and predilections and bring an
objective judgnent to bear on the issues before him The
nmere fact that a judge, earlier in the same case or in a
previous case, had commented adversely on a party witness ,
or found the evidence of a party or wtness to  be
unreliable, would not wthout more found a sustainable

obj ection. In nost cases, we think, the answer, one way or
the other, wll be obvious. But if in any case there is
real ground for doubt, that doubt should be resolved in
favour of recusal. W repeat: every application nust be
decided on the facts and circunstances of the individua
case. The greater the passage of tine between the event

relied on as showi ng a danger of bias and the case in which
the objection is raised, the weaker (other things being
equal ) the objection will be.
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29. The Court of Appeal judgnent in Locabail (supra)
though apparently as noticed above sounded a different note
but in fact, in nore occasions than one in the judgnent
itself, it has been clarified that conceptually the issue of
bi as ought to be decided on the facts and circunstances of
the individual case a slight shift undoubtedly from the
original thinking pertaining to the concept of bias to the
effect that a nere apprehensi on of bias could otherwi se be
sufficient.

The test. therefore, is as to whether there is a nere
apprehension of bias or there is a real danger of bias and
it is on this score that the surrounding circunstances mnust
and ought to be collated and necessary conclusion drawn

therefrom In the event, however, the conclusion is
otherwise that “there is existing a real danger of bias
adm ni strative action cannot be sustained: |f on the other

hand all'egations pertain to rather fanciful apprehension in
admi ni strative action, question of declaring them to be
unsust ai nable on the basis therefor would not arise. It is
in the sane vein this Court termed it as reasonable
l'i kel i hood of bias in Rattan Lal Sharmas case (Rattan La

Sharma v. Managing Committee Dr. Hari Ram (Co-education)

H gher Secondary School & Ors. : 1993 (4) SCC 10) wherein
this Court was pleased to observe that the test is rea
l'i keli hood of bias' even if such bias was, 'in fact, the
direct cause. In. Rattan Lal Sharmas case (supra) rea

i kelihood of bias has been attributed a neaning to the
effect that there nmust be at least a substantial possibility
of bias in order to render an adm nistrative action invalid.
Rattan Lal Sharmas case (supra) thus, in fact, has not

expressed any opinion which runs counter to that in Grja
Shankars case (supra) and the decision in the |ast noted

case thus follows the earlier judgnent in Rattan Lals case

even though not specifically noticed therein. Bef ore
adverting to the rival contentions as raised in the matter,
it would al so be convenient to note the other perspective of

the issue of bias to wit: malafides. It is trite know edge
that bias is included within the attributes and broader
purview of the word malice. It is at ~this juncture,

therefore, the relevancy of the factual details is otherw se
felt to assess the situation as to whether there i s existing
cogent evi dence of inproper conduct and notive resultantly a
mal afi de nove on the part of the appellants herein  against
respondent No.1 V.K Khanna. The records depict that
i medi ately before the departure of the earlier Mnistry in
the State of Punjab and Shri Khanna being  the  Chief
Secretary of the State in terns of the specific orders of
the then Chief Mnister referred two cases to the- Centra

Bureau of Investigation: The first being accunul ation of
assets in the hands of Shri Bikranjit Singh, |AS ‘being
di sproportionate to the known source of income and secondly
allotment of |and and rel ease of funds to the Punjab Cricket
Associ ati on the Governnent, however, changed and soon

thereafter the petitioner was chargesheeted inter alia for
acting in a nmanner which cannot but be ascribed to be
mal afi de and in gross violation of the established norns and
procedure of the Governnent function contrary to the service
rules and in any event, lack of fair play and |ack of
integrity wth high noral as was expected of a senior civi

servant. BACKGROUND FACTS The charge-sheet, however, stands
chal | enged before the Central Adm nistrative Tribunal

Chandi garh  Bench by Shri V.K  Khanna, the former Chief
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Secretary to the Punjab Government since 2nd July, 1996 and
continued to be so under the Governnent headed by Ms.
Raj i nder Kaur Bhattal as the Chief Mnister. The Tribunal
however, answered the issue against Shri Khanna upon due
reliance on the decision of this Court in the case of Union
of India & Anr. vs. Ashok Kacker [1995 SCC (L&S) 375]
wherein this court in paragraph 4 of the report was pleased
to observe: 4. Admttedly, the respondent has not yet
submitted his reply to the charge-sheet and the respondent
rushed to the Central Administrative Tribunal nerely on the
information that a charge-sheet to this effect was to be
issued to him The Tribunal entertained the respondents
application at that premature stage and quashed the
charge-sheet issued during the pendency of the matter before
the Tribunal on a ground which even the | earned counsel for
the respondent nade an attenpt to support. The respondent
has the full opportunity to reply to the charge-sheet and to
raise .all the points-available to himincluding those which
are now /urged on his behalf by |earned counsel for the
respondent. In our opinion, this was not the stage at which
the Tribunal ought to have entertained such an application
for quashing the charge-sheet -and appropriate course for the
respondent to adopt is to file his reply to the charge-sheet
and invite the decision of the disciplinary authority
t her eon. Thi s being the stage at which the respondent had
rushed to the Tribunal, we do not consider it necessary to
require the Tribunal at this stageto exam ne any other
poi nt which may be available to the respondent or which may
have been rai sed by him

It is on the basis of the aforesaid observations that
the Tribunal cane to a finding that since Shri Khanna wll
have full opportunity to reply to the charge-sheet and al
points are avail able be agitated before the Inquiry Oficer
it is not the stage at which the Tribunal would Iike to
guash the charge-sheet as it stands against him 'and the
appropriate course for himwould be to file a reply to the
charge-sheet and invite the decision of the disciplinary
authority thereon. The Tribunal also recorded that” during
the course of hearing before the Tribunal, it has been nade
known by both the parties that the Inquiry Oficer  has
already been appointed by the State of Punjab and he
happened to be a retired Honbl e Judge of the H gh Court and
it is on this perspective the apprehensi ons of the applicant
Shri  Khanna shoul d be allayed and resultantly the Tribuna
di smssed the QA No.651/CH of 1997. The matter was
thereafter taken to the H gh Court and the | 'H gh Court
recorded the core controversy in the matter to be as bel ow
Is the action of the respondents in issuing the inpugned
charge-sheet to the petitioner |ike using a hanrer ‘to swat a
fly on his forehead? Are the respondents nerely talking of
principles, but actually acting on interest?

The Hi gh Court cane to a definite conclusion about
hi gh- handed, arbitrary and nal a-fi de approach towards Shr
Khanna, being the respondent No.1 herein and answered both
the issues as raised in the affirmative and thus resultantly
the appeal before this Court by the grant of special |eave.
Ri val Contentions: The appellant, State of Punjab & Ors in
one singular voice deprecated the judgnment under appeal as
whol Iy unsustai nable since the sane viol ates even the basic
tenets of law. Absence of nalice has been the main thirst
of submissions in support of the appeal and adaptation of a
simple method of disciplinary inquiry is the key issue as
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urged by the appellants. Shri Khanna, respondent No.1l, on
the other hand contended that the entire set of facts if
analysed in a proper perspective then and in that event
gross violation of basic tenets by reason of malice ipso
facto would be apparent enough to reach the sane concl usion
as has the Hgh Court. Shri Khanna alleges that the
i ssuance of the charge-sheet against himis the direct

outcome of the reference of the two cases to the CBlI and is

overtly malafide. It would thus be convenient to assess
the facts pertaining to above-noted two cases at this
juncture. Ref erence of two cases to the CBI Brief facts

relating to the issuance of the two notifications to the CB

are as below - (a) Shri Khanna was appointed to the Indian
Admi nistrative Service in the year 1963 and thus in the | AS
Cadre for the |last 37 years during which however, Shr

Khanna was appointed as the Chief Secretary on July 2, 1996
by Shri Harcharan Singh Brar being the then Chief Mnister
of the State of Punj ab. Subsequently, Ms. Bhatt a

succeeded Shri Brar as the Chief Mnister. It appears that
in the ‘usual course on 6.2.1997, the Chief Mnister asked
for two files pertaining to the Report sent to the
Governnment on 29.3.1996 by the Director General of Vigilance
Bureau concerning Shri Bikranjit Singh as also the file
pertaining to the allotnment of 15 acres of Governnment |[|and
by the Sports Departnment to the Punjab Cricket Association
in Mohali. Shri' Khanna being the Chief Secretary pointed
out the factual ' position with his own observations and
forwarded the files to the Chief Mnister on the sane day
and thereupon the Chief Mnister issued two several orders
on the sanme date. Before however, adverting to the orders
as passed by the Chief Mnister, it is worthwhile noticing
the allegations |evelled against Bikranjit Singh and in the
fitness of things, the report of the Vigilance Bureau of the
State of Punjab nmay be referred at this juncture, which in
fact probed the matter. The report records inter alia that
the officer had purchased | and neasuring about 15 acres in
village Wazidpur, District Ferozpur in 1987 and it has been
proved that the officer bought this |and and accordingly the
and has been included in the assets of the officer

Further the report depicts that the allegation as regards
the purchase of 10 acres land in Mrinda, Bela and Jatana
and the allegations that the officer having a share in
Morinda Solvent Ltd. have been enquired into and found to
be false. The other allegation against the officer  of
having one-fourth share in a house built on two-kanal~ pl ot
bearing No.110 South Mddel Gramin Ludhiana and the finding
of the Vigilance Bureau is that this property was acquired
by the officer through inheritance. The report of the
Vi gilance Bureau further assessed the incone of the officer
to Rs.31,51,302/- for the period from1.1.1984 to 31.12.1993
whereas the expenditure was to the tune of Rs.34,27,437/-
thus showing an excess expenditure of Rs.3,42,765/-. The
Vi gi | ance Bureau however reconmended that since t he
difference is around 10% the same deserves to be ignored
and there is existing on record a recomendation from the
Vi gilance Bureau that the conplaint and the enquiry needed
to be dropped altogether. The record depicts that after
receipt of the report fromthe Vigilance Department, the
matter was di scussed at the | evel of the Chief Secretary and
the Pri nci pal Secretary, Vi gi | ance and certain
clarifications were asked for and while the matter was stil

pending for consideration at the |evel as above, the Chief
M nister wanted to have a look at the file and as such asked
for the same on 6.2.1997. It is on this factual backdrop as
above the Chief Mnister notes in the file as bel ow I
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have gone through the Enquiry Report of Vigilance Bureau as
well as other portions of the file. | amin agreenment with

Chief Secretary that this case has not been properly probed.
Since officer is senior and influential, another enquiry by
the State machinery nmay not be appropriate. This case may,
therefore, be referred to the CBI for enquiry. Ref er ence
may be made i nmedi ately. Sdf-

CM/6.2.97 C. S

And on the next date i.e. on 7.2.1997 records depi ct
a note of the Chief Secretary recording therein that upon
consultation with the Advocate General that it would only be
proper and appropriate to refer the matter to an i ndependent
agency like CBlI for investigation. A notification was
issued on 7.2.1997 under Section 6 of the Delhi Specia
Pol i ce Establishment Act 1946 entrusting the case to the CB

for i nvesti gation for an of fence of having assets
di s-proportionate to the known source of income in this
case. . Wil e the detail subm ssion-on this score would be

dealt with later but it would be convenient to note that the
| earned Solicitor General with some amount of enphasis posed
a question as a part of his submi ssion to the effect as to
why this hot haste? We however have not been able to
appreciate the subnission. Vigilance Bureau reported in
March, 1996 about the factum of expenditure nore than the
i ncome but by reason of the small ness of the anount (though
over 3 lacs), the natter can be-ignored and recomended, in
fact, that the enquiry proceedings be dropped agai nst the
concerned officer: public official thus having admttedly,
expenditure nore than incone need not face any  further
enquiry in the matter be that as it may, clarifications
were sought for as late as COctober, 1996 and in the context
of having further investigation by an organisation which is
known in the country to be fair and inpartial but having
regard to the factum of ensuing elections in the event the
adm ni strative expediency pronpt the Chief Mnister to take
a step urgently so that the matter can be enquired into in
detail, can any exception be taken by reason of the fact
that the actions were in very hot haste? I nci dent al Ly,
detail ed subm ssions have been made as regards pre- dating
the notes so as to reach 7th February, 1997 when in-~ fact,
the sanme was witten on 8th February, 1997. W shall delve
into the natter as regards the pre-dating of notes but the
time lag between the two is just one day, the hastiness of
the decision does not alter the situation significantly. |If
it is dated 8th even obviously it was done hastily but can
any exception be taken on that ground as the sane being a
fraudul ent nove: the Vigilance Bureau of the State of
Punj ab finds some acquisition of property and t he
expenditure being nore than incone and in the event, the
Chief Mnister administratively is desirous of having a
further probe in the matter, we suppose no inference can be
drawn as a nul afi de nove therefrom Adm nistrative decision
is taken on the expediency of the situation urgently and not
ot herwi se. The answers to these questions raised above will
be made available in the later part of this judgnent but for
the present it is significant to note that if hot haste is
to be attributed to M. V.K  Khanna, the sanme can al so be
ascribed to Shri Mann, who succeeded M. Khanna as Chief
Secretary after the new Governnment took over. It has been
stated that the file pertaining to the natter in issue was
made available to Shri Mann only late in the evening on
23.2.1997 and a detailed note was prepared by the Chief
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Secretary Shri  Mann on 25.2.1997: The sanme was placed
before the | earned Advocate General on the sane date and the
Advocate Ceneral also opined to rescind the notification
date 7.2.1997 since the same is not sound in | aw and based

on nul afide considerations. Interestingly the note records
that the Government should rectify the mstakes in the
larger interest of justice and fair play. The records

further depict that the file was sent back to the Chief
Secretary on the same day and the latter sent the sane to
the Chief Mnister with a note to the following effect: |
endorse the viewof the AG CM may kindly agree to the
proposal to rescind the notification in question and to
wi thdraw t he case fromthe CBI

Sd/ -

(Mann) @@
LT

C.S. 25/2 CM

The records further depict that the Chief Mnister on
26th February, 1997 endorses the note of Chief Secretary
Shri  Mann but al so nade a note addressed to the Principa
Secretary (Vigilance) to issue the order to rescind the
notification and it 1is only on 26th  February that the
notification was issued upon preparation of a draft therefor
by the Principal Secretary, Vigilance. The noting of the
later on 26th February, 1997 is-also rather significant, it
notes this nay please be vetted inmmediately because
notification in extra-ordinary Gazette has'to be issued
t oday. Subsequent confirmation of the notification  being
i ssued and a note fromthe Chief Secretary records the sane.
It is in this perspective M. _Subramaniam |earned senior
counsel appearing for respondent No.1 with equal vehemence
contended as to the haste in which the Departnent acted.
M. Subramani am | earned seni or counsel, contended that on
25th of February, 1997 a rather longish and detailed note
has been prepared for M. Advocate Generals opinion and it
is on 25th of February that the opinion has been received
recording infraction of |aw w thout however any specific
nmention and, thereafter, the file was placed before the
Chief Mnister and on 26th of February, 1997 Chief M nister
signs the sane and the notification is also issued on the
same date. W do find sonme justification in the comment of
M. Subranmani am | earned senior counsel for the respondent,
If hasty decision is a question of nalafide notive on_ the
part of Shri V.K Khanna, we wonder as to whether the sane
can also be attributed to the appellants herein the answer
to this question would al so be available in the later part
of this judgnent. (b) The second notification pertains to
the allotment of land to the Punjab Cricket Association and
the note of the Chief Mnister on 6th February, 1997 reads
as bel ow: The ill egal occupation of the Cri cket
Associ ation should be got vacated So far as the culpability
of the officers involved is concerned, considering that they
are senior officers and influential enough to interfere in
the conduct of an enquiry by a State Governnment Agency, this

case should be investigated by an independent agency I|ike
the cBl to det ect fi nanci al irregularities,
m sappropriation, loss caused to the State Government and
any other illegal acts in the nane of sports pronotion

cul pabl e under the existing laws. Sd/ CM/6.2.97 C. S.
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It isinterns with the orders of the Chief Mnister
dated 6th February, 1997 that two notifications were issued
as above. Before adverting to the contentions certain other
factual details are required to be noticed at this juncture:
El ections to the State Legislative Assenbly were held on 7th
February, 1997 and votes were counted on 9th February, 1997.
The party in power at the Punjab Assenbly however, having
lost the election, the Chief Mnister Ms. Bhattal resigned
fromthe office and Shri Prakash Singh Badal was sworn in as
the Chief Mnister on 12th February, 1997. Immediately on
assunpti on of office, however, both S/ Shri  Mann and
Bikranjit Singh were appointed as the Chief Secretary and
the Principal Secretary to the Chief Mnister respectively
in place of Shri V.K  Khanna and Shri S.S.Dawa wth
i medi ate effect. Admittedly, Shri R'S. Mann belongs to
the 1965 batch in - the -service and by reason of the
appoi ntnent he has, as a matter of fact, superseded ten of
the officers in the State including M. V.K  Khanna this
was the 'noting of Ms. K  Sidhu.in the file apropos Shri
Mann but 'so-far as Bikranjit Singh is concerned, it has been
noted that one vigilance enquiry was pendi ng agai nst Shr
Bi kranjit Singh this did not, however, inpress the
authority and resultantly in spite of the noting as above,
both these two officers were appointed in the posts noted
above. Though M. Subranmani am has been very critical about
t hese appoi ntnent specially when an all egation of corruption
involving an officer of the Administrative Service, pending
further enquiry, 'we, however, do not wish to make any
coment thereon since the peoples representatives would be
the best person to judge the efficiency or otherw se of the
officers, in the event of their appointnents in ‘the high
posts in spite of their drawbacks being pointed out, it is
for the concerned authority to decide as to with whom the
State Administration ought to be better run and not for the
law courts to suggest, as such we are not making any
comments thereon save however that probably it would be
better if the notings would have been given its proper
wei ghtage. Another significant feature on the factual score
is that the Central Bureau of Investigation registered two
cases on 25th February, 1997 being FIR Nos.7 and 8  agai nst
Shri Bikranjit Singh and the second one pertaining to the
allotment of land to the Punjab Cricket Association and as
noti ced above on 26th February itself notification was
issued rescinding the wearlier notification thereby the
request to investigate on to the twin issues as noticed
above stood withdrawn. CHARCGESHEET | MPUGNED The ~ factua
score details out that on 24th April, 1997, inpugned
chargesheet was issued and the petitioner was asked to
submit his reply within 21 days. Statement of . inputation
will be appended though rather |ongish but shall have to be
appended in order to appreciate the issue of malafides as
raised by the respondent No.1 in his Wit Petition. The
same however, reads as below Shri V.K Khanna, ' | AS
while posted as Chief Secretary to Governnment, Punjab,
issued two notifications in the Delhi Special Police
Est abl i shment Act enpowering the CBlI to enquire into the two
matters viz.:- (i) Amassing assets disproportionate to the
known nmeans of income by Shri Bikranjit Singh, |IAS, and

(ii) Allotment of |and and funds to the Punjab Cricket
Associ ati on.

The CBlI registered FIRs in these two cases. In
processing these cases, Shri V.K  Khanna, I AS, acted in a
mal afi de  nmanner and in gross violation of established norns
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and procedures of Government functioning and in utter
di sregard of Al India Service Rules, principles of
objectivity, fair play, integrity and the high norals
expected of a senior civil servant. 2. Shri VK Khanna,
| AS, processed the cases wth undue hurry and undue
interest, not actuated by the nature of cases. This is
denonstrated by the following:- (i) Even though elections
were on and polling took place on 7th February and the then
C.M was in her constituency, away from Chandi garh, nost of
the action was conpleted on 6th February and on 7th February
which was a holiday. The papers traveled thrice between
Chandi garh and Lehragaga on Feburary 6. (ii) Neither in her
first note of 6th February nor in her second note of the
sanme day did the C..M ~direct that the cases were to be

handl ed at breakneck speed. (iii) The statutory
notifications issued on 7th February were neither sent to
the L.R as required by Rules of Business of Punjab

CGovernment. nor were they sent for gazetting as required by
I aw.

3. Shri~ V. K. Khanna, |AS, antedated and fabricated
the record. Sone of the actions/noting, which is showmn to
have been done on 6th and 7th February 1997, was actually
done on 8th February 1997. This is established by a fact
finding enquiry conducted by Shri  Surjit Singh, [|AS,
principal Secretary, Vigilance. The Notifications and the
letters addressed to the Director, CBI were issued and
forwarded to the Director, CBlI any time after 8.2.1997 A N
and were predated as on 7.2.1997. 4. Shri V. K Khanna,
IAS, with malicious intent kept the entire operation a
closely guarded secret  until the CBI had conpleted al
formalities and had registered the FLRs. Thi s is
denonstrated by the follow ng facts/events:- (i) Al papers
pertaining to these cases were taken away fromthe persona
staff of C'S. and were handled and retained entirely by
Shri  Khanna hi nsel f including delivery of the Notification
and letters to CBI. (ii) He took away the files and
retained themtill the night of 24th February, 1997 in one
case and 26th February, 1997 in the other case, whereas the
CBl registered cases on 25th February, 1997. ~(iii) He did
not nention anything about these two sensitive cases to the
new Chief Mnister and Chief Secretary after formation of
the new Governnent, though he nmet them formally and
informally several tinmes before handing over charge as the
Chief Secretary. (iv) Wen the file for appoi ntment of Shri
Bikranjit Singh, 1AS, as principal Secretary to Chief
M nister was put up to CM on 14.2.1997, while pendency of
Vi gi | ance enquiries against him was referred to, no
reference whatsoever, was nade to the nost relevant /fact
that Iless than a week earlier, a case of corruption agai nst
him had been sent to CBI a fact which was known‘only to
Shri  Khanna and whi ch nust have been very fresh in his m nd
in view of the unusual interest taken in it by him 5.
Shri V. K Khanna, 1 AS, failed in the proper discharge  of
his duties as Chief Secretary, when while putting up to C.M
the file pertaining to the appointrment of Shri Bikranjit
Singh as Principal Secretary to Chief Mnister on 14.2.1997,
he did not record the inportant and nost material fact that
a case of corruption against Shri Bikranmjit Singh has been
referred to the CBI only a week earlier. 6. Shri V. K
Khanna, |AS, falsely recorded in the files that the

Advocat e- General had been consulted in these cases. I n
fact, no such consultation took place. 7. Shri V. K
Khanna, |AS, after handing over the charge as Chief

Secretary ton 14.2.1997 AN returned the two files on the
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above two cases on 15.2.1997 to an officer of the Vigilance
Depart ment . The sane day he summoned the two files w thout
authority and detained themfor a long tinme with wulterior
noti ves. He recalled both the files on the plea that the
files being top secret in nature would be handed over to the
Addi tional Secretary Vigilance. However, the two files were
returned on 24th and 26th February 1997. He, therefore,
remai ned in unauthori sed possession of these two files after
handing over charge as Chief Secretary. 8. Shri V. K
Khanna, |AS, did not rmake any proper attenpt to verify the
assertions and allegations in his note dated 6.2.1997 and in
the note of the then CM of the same date in the P.C A
case. No proper prelimnary enquiry was conducted in the
matter nor was any opportunity to explain given to those who
m ght have been adversely affected by the decision. These
are the nost elenentary prerequisite to any such deci sion by
a civil servant.  No serious effect was nmade to ascertain
the full facts. Wereas the record shows that the decision
to give /land at nominal cost and the release of funds had
the clear and repeated approval of ‘the Housing Board/ PUDA
Fi nance Departnment and the then CM and whereas the
Council of M nisters and even Vi dhan Sabha had categorically
endor sed these deci sions, none of these facts was brought on
the file. His entire conduct was nalicious and premneditated
and ampunted to total abuse of the authority vested in him
9. Shri V.K.  Khanna, |AS, in referring these cases to CB
violated Election Code issued by Election- Comm ssion of

I ndi a. He al so violated Governnent instructions issued by
hinsel f as Chief Secretary on 10.2:1997 under which it was
stipulated that in view of inpending change of ~Govt., no

i nportant cases were to be disposed of by Secretaries to the
Governnment w thout shown themto the new M nisters who were
to take office shortly. That these two cases were inportant
is proved by the attention paid by Shri- V. K Khanna, In
fact, there was a clear intention on the part of Shri @ V.K
Khanna to conplete all action in these cases before the new
Mnistry took office. Shri V.K ( Khanna, further failed to
put up these cases for the information/approval of the new
Chief Mnister till he handed over the charge as’ ' Chief
Secretary late on 14.2.1997. EVENTS THEREAFTER Soon after
the i ssuance of the charge-sheet however, the Press reported
a statenent of the Chief Mnister on 27th April, 1997 that a
Judge of the H gh Court would | ook into the charges agai nst
Shri V.K. Khanna this statenent has been ascribed to be
mal afi de by M. Subramani am by reason of the fact that even
prior to the expiry of the period pertaining to the
subm ssion of reply to the chargesheet, this announcenent
was effected that a Judge of the H gh Court would | ook into
the charges against the respondent No.1 M. Subr amani am
contended that the statement depicts malice and vendetta and
the frame of mind so as to humliate the former Chief
Secretary. The tine has not expired for assessnent of the
situation as to whether there is any nmi sconduct involved

if any credence is to be attached to the Press report, we
are afraid M. Subramani ans comment nmight find sone
justification. The records further disclose that copies of
certain documtary evidence were sought for pertaining to
charge No.8 as regards the release of fund and approval of
the Housing Board and Punjab Urban Devel opnent Authority but
the sane was not acceded to on the plea that the same is not
relevant to the chargesheet and it is only thereafter that
t he Petitioner approached the Central Admi ni strative
Tribunal for quashing of the chargesheet and as detailed
above having however, failed to obtain any relief, the
petitioner nmoved the H gh Court wherein the H gh Court set




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 18

aside the chargesheet and quashed the proceedi ngs against
the petitioner. CONTENTIONS; Re Chargesheet In support of
the Appeal both M. Rajinder Sachhar, Sr. Advocate and M.
Harish N Salve, Solicitor General of India strongly
cont ended that propriety of t he situation demanded
confirmation of the disciplinary proceedings rather than its
guashi ng by the H gh Court since, the issuance of
notification has been contrary to the rules of business.
Before delving into the contentions, we feel it proper to
note the general principles of |aw as recorded by the High

Court pertaining to discharge of duty of a civil servant.
The High Court observed: Indisputably, duty is |ike debt.
It nust be discharged wthout delay or denur. A civi

servant nust performhis duties honestly and to the best of
his ability. He nmust abide by the Rules. He should live by
the discipline of the service. He nust act w thout fear or
favour. He must serve to pronote public interest. He nust
carry out the lawful directions given by a superior. In
fact, 'the Constitution of |India has a chapter t hat
enunerates the Duties of the Ctizens of this country.
Art.51-A contains a positive mandate. It requires every
citizen to strive towards excellence in all spheres of

i ndividual and collective activity, so that the nation
constantly rises /to higher | evel s " of endeavour and
achi evenent. This/ provision can be the beacon |I|ight for
every citizen and the mantra for every civil servant. So
long as he performs this duty as inposed by the Constitution
and strives towards excellence, he has none and nothing to
fear. Even God would be by his side.

At the sanme time it is-undeniably true that  whenever
there is a dereliction in the perfornance of duties by the
civil servant, the State GCovernment has the right to
intervene and punish the guilty.” This is the undoubted
prerogative of the State. But, to borrow the words of
Prof essor Wade, this power has to be used for the  public
good. The action of the authority nust be fair and
reasonabl e. It should be bonafide. It should not be
arbitrary. It should not be based on ext raneous
consi derati ons. It should be for public good. Bias or
personal malice should not taint it. Bias is |like a drop of
poison in a cup of pure mlk. It is enough to ruinit. ~The
slightest bias would vitiate the whol e action

Bias adm ttedly negates fairness and reasonabl eness by

reason of which arbitrariness and nal afi de nove creep in @@

JJJJJIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIAIIIIIIIAII
i ssuance of the two notifications assum ng in hot haste but
no particulars of any malafides nove or action has / been
brought out on record on the part of Shri V.K Khanna
while it 1is true that the notings prepared for < Advocate
Generals opinion contain a definite remark about. the
mal afi de nove on the part of Shri V.K  Khanna yet there is
singul ar absence of any particulars wi thout which the case
of mal afi des cannot be sustained. The expression nal afide
has a definite significance in the |egal phraseol ogy and the
same cannot possibly emanate out of fanciful inmagination or
even apprehensions but there nmust be existing definite
evi dence of bias and actions which cannot be attributed to
be otherw se bonafide actions not otherw se bonafide,
however, by thenselves would not amobunt to be nalafide
unless the sane is inacconpanynmen with sonme other factors
whi ch woul d depict a bad notive or intent on the part of the
doer of the act. It is in this sphere |et us now analyse
the factual elements in slightly nore detail the Chief
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Mnister is desirous of having the files pertaining to two
of the senior officers of the adnministration and concerning
two specific instances in normal course of events, we
suppose the Chief Secretary has otherwise a responsibility
to put a note to the Chief Mnister pertaining to the issue
and in the wevent the Chief Secretary inforns the Chief
M nister through the note that there should be a further
probe in the matters for which the files have been asked
for, can it by itself smack of mal afides? Personality clash
or personal ennmity have not been disclosed neither even
there is existing any evidence therefor: so in the usua
course of events the Chief Secretary in the discharge of his
duty sent a note to the Chief Mnister recording therein
that a further probe may be effected if so thought fit by
the Chief Mnister and inthe event the Chief Mnister
agrees therewith and a probe is directed through an
i ndependent and inpartial agency can any exception be
taken therefor? M.~ Solicitor Ceneral answers the sane
generally that it~ is the personal vendetta which has
pronmpted " the Chief Secretary to initiate this nove but
general allegation of personal vendetta w thout any definite
evidence therefor, <cannot be said to be a sufficient
assertion worth acceptance in a court of |law. There nust be
a positive evidence available on record in order to decry an
adm nistrative action on the ground  of nalafides and
arbitrariness. The /ill wll or spite  must be wel |
pronounced and wi thout which it woul d be not -only unfair but
patently not in confirmty with the known principles of |aw
On a scrutiny of the files as presented to court and the
evi dence thereon, unfortunately, however, there is no
evidence apart from bare allegation of any spite or ill
will, nore so by reason of the fact that the sane  involves
factual elenment, in the absence of which no credence can be
attributed t heret o. I nci dental Iy, be it noted t hat
submi ssions in support of the appeal have been rather
el aborate and in detail but a significant part of which
pertain to the issuance of thetwo notifications spoken

her ei nabove: the High Court decried the action ‘as / being
tainted with nmalice and quashed the chargesheet” as  being
mal af i de. If initiation of a proceeding through CBlI can be

terned to be a nalafide act then what would it be otherw se
when Covernment acts rather promptly to rescind the
notifications can it be an action for administrative

expediency or 1is it an action to lay a cover for  certain
acts and omi ssions?: W are not expressing any opinion but
in the normal circunstances what would be the reaction
pertaining to the i ssuance of withdrawal notoifications, the
answer need not be detailed out expressly but can be
inferred therefrom The charge-sheet records  that / Shr

Khanna has acted in a nal afi de nanner and in gross violation
of established norns and procedure of Government functioning

and in wutter disregard of Al India Service Rul es,
principles of objectivity, fair play, integrity and the high
noral s expected of a senior <civil servant (enphasis
suppl i ed). The notification pertains to acquisition  of
assets disproportionate to the known source of inconme by a
civil servant and it is in processing these cases that the
af oresai d charge as enphasi zed has been | evel ed agai nst Shr

V. K. Khanna, we, however, have not been able to appreciate

whether initiation of an enquiry against the civil servant,
would be in gross violation of established norns and
procedure of Governnent functioning. The processing was
further stated to be in utter disregard of Al India Service
Rul es, we are not aware neither any rul es have been placed
before this Court wherein initiation of an enquiry for
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assets disproportionate to the known source of incone can be
terned to be in disregard of the service rules or fair play,
integrity and norals: Do the service rules or concept of

fair play, integrity or norals expected of a senior civi
servant provide a prohibition for such an initiation or such
processing, if that is so, then, of course one set of

consequence would follow but if it is other way round then
and in that event, question of any violation or a nalafide
nove would not arise. The second charge is in regard to
undue hurry and undue interest not being actuated by the
nature of cases and as an illustration therefor, note of the
Chief Mnister was taken recourse to the effect that there
was no direction in either of the notes that the cases were
to be handled at brake-neck speed. The note noted above,

however, records that the CBlI enquiry be initiated and the
reference may be made immediately, the direction of the

Chief Mnister that the recording of action imediately if
under stood to mean undue haste and if acted accordingly then
agai n one set of consequence follow but in the normal course
of events, such a direction fromthe Chief Mnister ought to
be adhered to with pronptitude and no exception can thus be
taken in that regard. ~Shri V.K  Khanna was also said to
have faulted Governnment _instructions under which it is
stipulated that in theevent of any inpending change, no
i nportant decisions would be taken by the Secretaries
without having its seen by the new Mnisters who were to
take office shortly. Shri  Khannahas been charged of
failure to put up the cases for information to the Chief
M ni ster and allegations have been | evelled that statutory
notification issued on 7.2.1997 were neither sent to the LR
as required by the rules of business of Punjab  Governnent

nor were they sent for gazetting as required by |aw Bot h
charges together however cannot be sustained at the sane
time. If the Chief Secretary is not supposed to  act by

reason of the inmpending change then he cannot possibly be
accused of not acting, as required by the rules of business
or as required by law. One of the basic charge of mal afides
as ascribed by M. Solicitor General, is that the papers
pertaining to one of the cases was retained till the night
of 24th February, 1997 and till 26th __February, 1997 in
another, and the same is unbecom ng of the Chief ~ Secretary
of the State, nore so by reason of the fact that when a new
Secretary has already taken over charge. The issue
undoubtedly attracted sone serious attention but the factum
of the respondent No.1 Shri Khanna not being in the city and
away in Delhi for placenent in the Central —Government by
reason of the attainment of necessary seniority would cast a
definite shadow on the seriousness of the situation. The
new Governnment was decl ared el ected on 9th February, = 1997,
obviously on a hint that the Chief Secretary nay be renoved
and be transferred, if there is any enquiry as regards the
pl acenent and by reason wherefor a delay occurs for | about
two weeks, in our view, no exception can be taken therefor
neither it «calls for any further explanation. During the
course of subm ssion, strong enphasis has been laid on a
i nkage between the CBIs endeavour to initiate proceedings

and the retention of the file, however, does not stand any
factual justification since one of the files were returned
to the Chief Secretary on 24th February itself whereas CB

| odged the FIR on 25th February, 1997. M. Subr amani am
however, contended that the contenporaneous noting which has
been produced in Court do not indicate any perturbation on
the part of the senior officers seeking to recover these
papers. M. Subranmani am cont ended that the anxiety of the
first respondent only was to see that the files be | odged in
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the custody of the responsible person in the adm nistration
and the delay caused in that regard can hardly be said to be
self-serving or that he played any role in the CBI for
pursuing the investigation. W have dealt with the issue to
the effect that no exception can be taken as regard the
action of the Respondent No.l1 As regards the allotment of
land to Punjab Cricket Association M. Solicitor Genera
contended that as a matter of fact, there was a tota
disregard to ascertain the full facts and enphatic statement
has also been nade during the course of hearing and which
finds support fromthe chargesheet that even the Assenbly
had categorically endorsed the decision of grant of |and at
nom nal cost together with the release of funds. It is in
this context the reply affidavit filed by the first
respondent to the counter affidavit of the State Governnent
in the Hgh Court is of sone consequence and the relevant
extracts whereof are set out hereinbel ow for appreciation of
the subm ssions made by the parties on that score, the sane
reads as below. 7. The averments in Para No.7 of the WS.
are denied as incorrect -and those of petition are
reiterated. The petitioner submts that he thoroughly
exam ned the relevant record, cross- checked the facts and
exercised due care and caution while submtting the factua
report to the Chief ‘Mnister on 6.2.1997.  Before subm ssion
of the factual report to the Chief Mnister, the petitioner
inter-alia found the following material on record: (i)
There was no Cabi net approval, nandatory under the Rul es of
Busi ness, for either construction of the Cricket Stadium or
the transfer of about 15 acres of land to the Punjab Cricket
Associ ation, a private entity. ~Apparently Cabinet had been
del i berately and dishonestly bypassed by the Sports
Secretary, Sh. Bindra. (ii) Shri Bindras A C R file
showed that he Jlacked integrity and he  had abused his
official position to extort huge amounts of noney from
CGover nirent conpani es under - _hi's charge as Secretary,
Industries. (iii) PSSIEC (Punjab Small Scal e Industries and
Export Corporation) reported in witing that they paid Rs.2
lacs for laying the Cricket Pitch .at Mohali. (iv) The note
dated 21.1.1997 of Chief Adm nistrator PUDA brought out many
serious irregularities in regard to grant of funds for the
Cricket Stadiumand the PCA Club. (v) It had also cone to
the Petitioners notice that Sh. Bindra directed other
conpanies |like Punjab Tractors Ltd., Punwire, PACL etc. not
to furnish any information to the Chief Secretary about
paynments nade by themto the Punjab Cricket Association
(vi) The glaring fact that Sh. Bindra had transferred the
land to the Punjab Cricket Association at his own |evel,
wi t hout the approval of the Finance Departnent or any higher
authority like Mnister or Chief Mnister, even though the
approval of Council of Mnisters was mandatory wunder the
rul es. The Sports Departnent itself did not haveany title
to the property. It still does not have it. (vii) The I and
use was changed by the Housi ng Devel opment Board from Sports
Conpl ex/ Cycle Vel odrone to Cricket Stadiumat Sh. Bindras
behest , fol |l owi ng col l usi ve and mal af i de i nter-
departnmental neetings with Sh. Mnn. (viii) Housing Board
connived at serious encroachnents made by the PCA which is
actually in occupation of about 20 acres, as against 10.5
acres, as against 10.5 acres mentioned in the decision of
the Governor-in-Council (order dated 29.4.91) which in any
case was not for a Cricket Stadium but for a Sports
Conpl ex/ Vel odrone. It is on this score M. Subranani am for
respondent No.1l contended that the factual context as noted
her ei nbefore pronpted the Chief Secretary to submit the note
to the Chief Mnister and the allegation of not assessing




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 17 of 18
the factual situation inits entirety cannot be said to be
correct. Wiile it is true that justifiability of the

char ges at this stage of initiating a di sciplinary
proceedi ng cannot possibly be delved into by any court
pending inquiry but it is equally well settled that in the
event there is an element of malce or malafide, notive
involved in the nmatter of issue of a charge-sheet or the
concerned authority is so biased that the inquiry would be a
mere farcical show and the conclusions are well known then
and in that event law courts are otherwise justified in
interfering at the wearliest stage so as to avoid the

harassment and hum liation of a public official. It is not
a question of shielding any m sdeed that the Court woul d be
anxious, it is the due process of |aw which should perneate

in the society and in the event of there being any
af fectation of such process of law that |aw courts ought to
rise up to the occasion and the H gh Court in the contextua
facts has delved into the issue on that score. On the basis
of the findings noexception can be taken and that has been
the precise reason as to why this Court dealt with the issue
in so great a detail so as'to examine the judicial propriety
at this stage of the proceedings. The Hgh Court while

delving into the issue went into the factum of announcenent @@

NNENNNNNANNNNNNNANNANNN]

of the Chief Mnister in regard to appoi ntnent of an | nquiry@®@
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Oficer to substantiate the frane of mnd of the authorities
and thus depicting bias Wat bias neans has already been

dealt with by us earlier in this judgnent, as such it does
not require any further dilation but the factum of
announcement has been taken note of as anillustration to a
m ndset viz.: the inquiry shall proceed irrespective of the
reply Is it an indication of a free and fair attitude

towards the concerned officer? The answer cannot possibly
be in the affirmative. 't is well settled in | Service
Jurisprudence that the concerned authority has to apply its
m nd upon recei pt of reply to the/charge-sheet or show cause
as the case nmay be, as to whether a further inquiry is
called for. In the event wupon deliberations and due
considerations it is in the affirmative the inquiry

follows but not otherwise and it is this part of Service
Juri sprudence on which reliance was —placed by M.
Subramani am and on that score, strongly criticised the
conduct of the respondents here and accused themof being
bi ased. We do find sone justification in such a criticism
upon consideration of the materials on record. Admittedly,
two enquiries were floated through CBI but purity and
probity being the key words in public service and in_the
event a civil servant s alleged to have assets
di s-proportionate to his incone or in the event, there was
parting of a huge property in support of which adequate data
was not available can the action be said to be the

resultant effect of the personal vendetta or can any
chargesheet be issued on the basis thereof, the answer
cannot possibly be but in the negative. The contextua

facts depict that there is a noting by an official in the
adnmi nistration that certain vigilance nmatters are pending as
agai nst one of Secretaries but that stands ignored. W have
dealt with this aspect of the matter in detail herein before
in this judgment thus suffice it to note that further effort
on the part of Shri Khanna in bringing to notice to the
Chi ef M nister would not have resulted any further
devel opnent and in that perspective the conduct of Shri

Khanna can not be faulted in any way. These are the
instances which the Hgh Court ascribed to be not in
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accordance with the known principles of law and attributed
notive as regards initiation of the chargesheet. OPIN ON OF
THE COURT As noticed above nmalafide intent or biased
attitude cannot be put on a straight jacket fornula but
depend upon facts and circunmstances of each case and in that
perspective judicial precedents would not be of any
assistance and as such we refrain fromfurther dealing with
various decisions cited from the Bar since facts are
otherwise different in each of the decisions. On a perusa

of the matter and the records in its entirety, we cannot but
lend concurrence to the findings and observations of the
H gh Court. The judgnent under appeals cannot be faulted in
any way whatsoever andin that viewof the matter these
appeals fail and are dism ssed without however any order as




