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ACT:

Penal Code (Act 45 of 1860), Section 302-Sentence-
I mposition of death sentence-"Rarest of rare cases formula"-
Guidelines to be adopted in identification of rarest of rare
cases, expl ai ned-Evidence Act (Act™ 1 of 1872) Section 9-
Wtnesses indentifying culprits in the [light shed by
| ant er n- Appr eci ati on of - Dyi ng decl arati on, non-recordi ng of -
Evidentiary value-Doctrine of benefit of doubt, when to be
i nvoked.

HEADNOTE:
A feud between two famlies has resulted in tragic
consequences. Seventeen |ives were lost in the course of a

series of five incidents which occurred in quick succession
in five different villages, situated in the vicinity of each
other, in Punjab, on the night between August 12 and August
13, 1977. The seventeen persons who lost their |ives and the
three who substained injuries included nmen,  wonen and
children related to one Amar Singh and his sister Piaro Bai
In this connection one Machhi Singh and his eleven
conpani ons, close relatives and associates were prosecuted
in five sessions cases, each pertaining to the concerned
village in which the killings took place. Machhi Singh was
the common accused at each trial. The conposition of his co-
accused di ffered nunber-wi se and identity-wise fromtrial to
trial At the conclusion of the series of trials, the accused
found guilty were convicted under appropriate provisions.
Four of themwere awarded death sentence, whereas sentence
of inprisonment for life was inmposed on nine of them They
were also convicted for different offences and appropriate
puni shnment was inflicted on each of themin that behal f. The
order of conviction and sentence gave rise to five nurder
references and fourteen appeals by the convicts before the
Hi gh Court of Punjab and Haryana. Having | ost their appeals
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and the death sentences having been con-firned, the
appel | ants have conme in appeal by way of special |eave.

The Court considered the follow ng:

(a) What normal guidelines are to be followed so as to
identify the "rarest of rare cases" formula for inmnposing
death sentence, as spelled out in Bachan Singh v. State of
Punjab, [1980] 2 SCR 864; (b) Reliability of eye wi tnesses
toa crime under |Ilight shed by the lantern in a village to
identify connect an accused to the crine; (c) invocation of
the doctrine of benefit of doubt;

414
and (d) the effect of non-summoning the nmagistrate for
recordi ng dyi ng decl aration

Allowing the Crimnal Appeals Nos. 79/81 and 86/81 and
di smi ssing the other appeals, the Court
N

HELD : 1:1. The extrene penalty of death need not be
inflicted except~ in gravest cases of extreme culpability.
Before opting for the death penalty the circunstances of the
"of fender’ also require to be taken into consideration
al ongwi t h the ci rcunstances of t he crime’. Life
i mprisonnent is the rul e and death sentence is an exception
In other words death sentence must be inposed only when life
i mprisonnent appears to be an al toget her i nadequat e
puni shnment having /'regard to the relevant  circunstances of
the crime, and provided, and only provided, the option to

i npose sentence of inprisonment for Ilife cannot be
consci entiously exercised having regard to the nature and
ci rcunst ances of t he crime and al | t he rel evant

circunst ances. A bal ance sheet of aggravating and mitigating
circunstances has to be drawn up and in doing so the
mtigating circunstances has to be accorded full weightage
and a just balance has to be struck between the aggravating
and the mitigating circunmstances before the option is
exercised. [433 A-FH

Bachan Singh v. State of Punjab [1980] 2 S.C C. 684,
relied on,

1;2. In order to apply these guidelines inter-alia the
foll owi ng questions nay be asked and answers : (a) |Is there
somet hi ng unconmon about the crine which renders sentence of
i mprisonnent for life inadequate and called for a death
sentence ? (b) Are the circunstances of the crinme such that
there is no alternative but to inpose death sentence even
after according maxi mum wei ght age to the mtigating
ci rcunst ances whi ch speak in favour of the offender. [433 E-

g

1:3. If upon taking an overall global viewof all the
circunmstances in the light of the aforesaid proposition and
taking into account the answers to the questions posed here
in above, the circunstances of the case are such that death
sentence is warranted, the court would proceed to do so.
[433 GH

2. The villagers living in villages where electricity
has not reached as yet, get accustomed to seeing things in
the 1light shed by the lantern. Their eyesight gets
condi tioned and becones accustomed to the situation. Their
powers of seeing are therefore not dimnished by the

circunstance that the incident is witnessed in the [ight
shed by the lantern and not electric light. Paucity of |ight
cannot, therefore, inprobablise the comm ssion of the crinme

by the accused. [417 C D

3:1. Wen a piece of evidence introduced and relied
upon by the prosecution itself creates a doubt (a reasonable
doubt) as regards the complicity of the accused, even if
there are no infirmties in other evidence, the doctrine of
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benefit of doubt nust be invoked by the court in favour of
the accused. [422 F-Q
415

In the instant case, though there is no infirmty in
the evidence of PW Amar Singh and PW Mhindo to connect
Mohi nder Singh to the crine, the fact that the second rifle
used in the commssion of «crinme having been originally
issued to one Kashmr Singh does not satisfactorily
establish the link.

[422 B, E-F]

3:2. When the deceased was making good recovery and
having regard to the <condition of his health, no danger to
his life was apprehended and therefore in that fact
situation, the magistrate was not sunmoned, no fault can
legitimately be found on this score for getting the benefit
of doubt in favour of the accused. Any statenent nade to the
police by such deceased can be subsequently allowed to be
treated as dying decl aration and evi dence scanned. [429 G H|

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION: Crimnal Appeal s Nos.
78-79, 80-84, 85-86, 87 and 88-89 of 1981 and 419 of 1982.

Appeal s by Special |eave petitions from the Judgnent
and Order dated the |[Ist Septenber, 1980 of the Punjab and
Haryana High Court in Mirder Reference Nos. 14, 18, 16 and
1979 and 1 of 1980 and Criminal Appeal Nos. 933. 1176, 935,
977, 978, 972, 992, 979, 976, 980, 981, 991, 827 and 1105 of
1979.

R L. Kohli and R C. Kohli for the Appellants.

Har bans Singh and D. D. Sharma for the Respondent.

The Judgnent of the Court was delivered by

THAKKAR, J: Protagonists of the "an eye for  an eye"
phi | osophy demand "death-for-death". The ’'Humanists’ on the
other hand press for the other extrene viz., "death-in-no-
case". A synthesis has energed .in 'Bachan Singh v. State of
Punj ab(1) wherein the "rarest-of-rare-cases" formula for
i mposi ng death sentence in a murder case has been evolved by

this Court. Identification of the guidelines spelled out in
"Bachan Singh’ in order to determnine  whether or not death
sentence should be inposed is one of the problens engaging
our attention, to which we will address ourselves “in due
cour se.

A feud between two fanmilies has resulted in tragic
consequences. Seventeen lives were lost in the course of a

series of five incidents which occurred in quick succession
in five different villages, situated in the vicinity of each
other in Punjab, on a night one would |ike
416
to forget but cannot forget, the night between August 12 and
August 13, 1977. The seventeen persons who | ost their lives
and the three who sustained injuries included nen, wonen and
children related to one Amar Singh and his sister Piaro Bai.
In this connection one Machhi Singh and his eleven
conpanions. close relatives and associates were prosecuted
in five sessions cases, each pertaining to the concerned
village in which the killings took place. Michhi Singh was
the common accused at each trial. The conposition of his co-
accused di ffered nunber wise and identity-wise fromtrial to
trial. At the conclusion of the series of trials the accused
found guilty were convicted wunder appropriate provisions
Four of themwere awarded death sentence, whereas sentence
of inprisonment for life was inmposed on nine of them They
were also convicted for different offences and appropriate
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puni shnment was inflicted on each of themin that behal f. The
order of conviction and sentence gave rise to five nurder
references and fourteen appeals by the convicts before the
H gh Court of Punjab and Haryana. The Hi gh Court heard every
i ndi vi dual appeal separately, but disposed of the group of
appeal s by a common Judgment for the sake of convenience.
The present group of appeals is directed against the
af oresai d judgnent rendered by the High Court. W will treat
each of the appeals conpartnentally, and separately, on its
own merits, on the basis of the evidence recorded at the
trial in each sessions case giving rise to the respective

appeal . But for the sake of convenience we will dispose of
the appeals by this conmon judgnent. 1In order to avoid
confusion, the occurrence in each village will be adverted
to in the same manner in which the H gh Court has done viz.,
Crime No. I, IIA 1IB 11l 1V and V.

Mot i ve:

The aspect regarding notive has been di scussed
exhaustively in the third paragraph of the elaborate
j udgrment ‘rendered by the High Court. W need not set out
this aspect at length or-examine it in depth This aspect
need not therefore be -adverted to in the context of each
crime over and over again so as to avoid avoidable
repetition. Suffice it to say that reprisal was the notive
for the commi ssion/of the crine.

Comon Criticism

The npbst serious criticism pressed into service by
| earned counsel for the appellants ineach of the appeals is
conmmon.

417

Instead of dealing with the-identical criticism.  in the
i dentical nmanner, repeatedly, in the context of each matter,
we propose to deal with it at this juncture. The criticism
is this. It was a dark night. Electricity had not yet
reached the concerned village at the material tine. In each
crime the appreciation of evidence regarding identification
has to be made in the context of the fact-situation that a
lighted lantern was hanging in the court-yard where the
victins were sleeping on the cots.. The light -shed by the
[ antern cannot be considered to be sufficient enough (such
is the argument) to enable the eye witnesses to identify the
culprits. This argument has been rightly rebuffed by the
Sessions Court and the H gh Court, on the ground that
villagers living in villages where electricity has not
reached as yet, get accustoned to seeing things in thelight
shed by the lantern. Their eyesight gets conditioned and
becomes accustoned to the situation. Their powers of seeing
are therefore not dimnished by the circunstance that the
incident is wtnessed in the |light shed by the |antern and
not electric 1light. Mireover, identification did not pose
any serious problem as the accused were known  to the
witnesses. In fact they were enbroiled in a long standing
famly feud. As the culprits had not covered their faces to
conceal their identity. it was not difficult to identify
themfrom their facial features, build gait etc. Light shed
by the lantern was enough to enable the wtnesses to
identify the culprits under the circumnstances.

The concurrent finding of fact recorded by the Sessions
Court and the High Court in this behalf does not, therefore,
call for interference at the hands of this Court on this
score.

Now we will address ourselves to the facts pertaining
to the individual appeals.

CRIME No. 1.
The occurrence giving rise to t he pr oceedi ngs
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culmnating in the appeal before this Court took place at
Village Al ahi Baksh Badla at about 8.30 p.m on August 12,
1977. Four nenbers of the household of PWAnmar Singh becane
the target of the assailants and lost their lives in the
course of the nurderous attack. The four victins were the
wife and three sons of PW Amar Singh viz., (1) Biban Ba
(aged about 45); (2) G@urcharan Singh (aged about 15); (3)
Jagtar Singh (aged about 10) and (4) Balwant Singh (aged
about 9). As luck would have it Amar Singh the head of the
418
househol d and his 10 years ol d daughter, PW Mhindo, escaped
the murderous assault and survived to tell the tale of the
ghastly nmurder in the Court. Evidence of PWAmar Singh shows
that on the unfortunate night, he and the nenbers of the
household were sleeping in the courtyard. There was a
lighted lantern in the courtyard which was placed on the
smal | boundary wall of ~the kitchen. P.W Amar Singh was
sl eeping on one cot. ~ PW Mhindo, his daughter who survived
the attack, was also sleeping in the same cot. Next to him
was anot her~ cot on which his wfe Biban Bai was sl eeping.
And an infant-child was sleeping with her on the sane cot.
Hs two sons, @ircharan Singh and Kulwant Singh, were
sl eepi ng together on-another cot just nearby. P.W Amar
Si ngh suddenly woke up on hearing the noise of the barking
of a dog since he/'was half awake bei ng apprehensive of sone
troubl e because of a nurder case which was pending in a
crimnal court against his relations. Amar Singh sprang up
on hearing the noise and instinctively went inside, where
some sarkana reeds were heaped, and conceal ed hinself there.
He was peeping fromhis place of hiding and was able to see
what was happeni ng. Barely had he done so when he espied the
five appellants, who were known to him enter the courtyard.
Appel | ant Machhi  Singh and appel |l ant Mohinder Singh were
each armed with a rifle. Their ~three conpanions ' viz.,
Appel I ant Bhaj an Singh, Kashmir~ Singh, and, Chinna Singh
were armed with kirpans. Appellant Machhi Singh fired a shot
at Biban Bai, who was lying onthe cot. At the sane tine
appel | ant Mohi nder Singh fired a shot at Bal want 'Si ngh who
was lying on a cot. Appellant WMichhi Singh then fired
anot her shot at Jagtar Singh and yet another shot at” Kul want
Si ngh. Appel |l ant Mohi nder Singh on his part fired a shot at
@Qurucharan Singh. It is the version of P.W Amar Singh that
hi s daughter P.W Mohindo nanaged to get beneath the cot on
which he was previously |lying while the assailants were
firing at the different victinms. The three conpanions of
appel | ants Machhi Si ngh and Mhi nder Singh, nanely, Kashinir
Si ngh, Chinna Singh, and, Bhajan Singh, gave kirpan bl ows
which were aimed at the head of Biban Bai who had al ready
been injured by rifle shots. The kirpan blows did not fal
on the head of Biban Bai but struck the upper surface of the
table which was |lying nearby. Thereafter all “the five
culprits fled fromthere wth their respective weapons.
After day break PW Amar Singh left the house in order to
| odge a report of the occurrence with P.W 31 Head Constable
Wassan Si ngh.
419

Seven persons were prosecuted in connection with this
incident. Five of them have been acquitted. Only two of the
original seven accused, viz., Appellants Machhi Singh and
Mohi nder Singh have been convicted for murder and sentenced
to death. W propose to deal with the appeals preferred by
them separately.
Appel | ant Machhi Si ngh

As far as Machhi Singh is concerned the finding of
guilt recorded by the Session Court and affirmed by the Hi gh
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Court rests on the testinony of two eye witnesses viz., P.W
Amar Singh and his 10 vyear old daughter P.W Mbhindo.
Evi dence has al so been adduced to establish that one of the
rifles used in the course of the nurderous assault had been
issued to Machhi Singh in his capacity as an officer of
Punj ab Homeguards. The evidence of the ballistic expert
establishes that the said rifle had been recently used and
sonme of the enpty cartridges found fromthe scene of the
occurrence were fired from this rifle. This evidence is
further corroborated by the evidence pertaining to the
recovery of the rifle at the instance of appellant Mchhi
Si ngh which has been accepted by the Sessions Court and the
H gh Court.

Learned Counsel for the appellant contended that the
evidence of the two eye witnesses nanely, P.W Anmar Singh
and P.W Mohi ndo was® not such as could be inplicity relied
upon, and the rest of the evidence was neither sufficient,
nor satisfactory enough, to ‘bring home the guilt to
appel | ant 'Machhi Si ngh.

The 'Sessions  Court and High Court have accepted the
evidence of P-W Amar Singh and hi's daughter P. W Mbhi ndo
after close and careful~ scrutiny of the same. W do not
think that there is -any justification to take a different
viewin regard to ‘the assessment of their evidence. The
presence of Amar Singh-and his daughter Mohindo at the scene
of occurrence is natural inasnuch as the occurrence took
pl ace at the house of Amar Singh. Counsel for the appell ant
has assailed the finding recorded by the Sessions Court and
affirmed by the High Court by pressing into service the
argunent that as there was only one |lantern burning in the
courtyard, and as it was a dark night, it being the 14th day
of the second half of the lunar nonth, Amar Singh and
Mohi ndo could not have identified the culprits. It. is no
doubt true that it was a night preceding the 'anmavashya’.
Al the sanme the evidence clearly shows that a lanp was
burning in the courtyard. This aspect has already been dealt
420
with a short while ago. For the reasons indicated in the
course of the earlier di scussion we think that the
concurrent view taken by the Sessions . Court and the High
Court that there was sufficient light to enable the
identification of the culprits nust be affirned. Besides, it
is a pure question of appreciation of evidence which cannot
be reagitated before us. Even so we have consi dered on our
own the evidence on the point and we are satisfied that the
view taken by the Sessions Court and the Hgh Court is
unexcept i onabl e.

Counsel for the appellant next contended that the
evi dence pertaining to the recovery of the rifle and the
evi dence adduced by the prosecution in order to establish
that one of the rifles used in the course of the occurrence
was issued to appellant Machhi Singh in his capacity as an
of ficer of the Punjab Homeguards was not satisfactory and
reliable. The Sessions Court and the H gh Court  have
accepted the prosecution evidence in this behalf. W have on
our own perused the evidence and we see no reason to
di sbelieve the evidence connecting appellant Machhi Singh
with the weapon of offence (Ex. P-18). The evidence of P.W
15 Shri  Yashpal, Platoon Conmmander of Punjab Honeguard, is
supported by entry Ex 32/Ain the Register relating to the
i ssuance of arms and anmmunitions to the volunteers of the
Honeguards. The evidence of P.W 32 Narinder Singh, Quarter
Mast er of Punjab Honmeguards, conclusively establishes that
the rifle was issued to appellant Machhi Singh. The evi dence
shows that appellant was personally known to the w tness. He
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also identified the signature of appellant Machhi Singh at
point marked 'B'. It may be nmentioned that in the course of
his statement under Sec. 313 of the Code of Crimna
Procedure, appellant Machhi  Si ngh adnmitted that t he
signature at Ex. P.W 32 A was his signature. O -course
according to himthe said signature had been obtained by the
pol i ce under coercion. Unless we hold that the Investigating
Oficer and the Oficers of the Homeguards had entered into
a conspiracy to concoct evidence agai nst Machhi Singh, this
evi dence cannot be disbelieved. There is no warrant for such
an assunption. Their evidence is otherw se flaw ess and has
remai ned unshaken. We therefore see no reason to dishelieve
the testinmony of P.W 32 (Quarter Master Narendra Singh) and
P.W 15 (Platoon Commander Yashpal). On a close and carefu
scrutiny of the evidence on this point the Session's Court
and the High Court have rightly reached the conclusion to
the effect that rifle Ex. P.18 was issued to appellant
Machhi Singh inhis capacity as a nmenber of the Punjab
Honeguards on February 12, 1977 and that the said rifle and
the amunition had renmai ned with appellant Machhi Si ngh ever
421
since. On a close scrutiny of the evidence on this point is
unassail able and the view taken by the Sessions Court and
the H gh Court is uninpeachable. The rifle in question, EX.
P-18, and sone live cartridges were recovered in pursuance
of a statenent namde by appellant Machhi© Si ngh. The evi dence
of P.W 18 shows that the statement | eading to the discovery
of the aforesaid weapon was nmade by appel | ant Machhi Singh
The evidence also shows that appellant Machhi Singh |led the
police party which was acconpanied by independent w tnesses
to the place from where rifle Ex. P-18 and |ive cartridges
were recovered. The Sessions Court and the Hi gh Court have
accepted this evidence and we do not see any reason to
di shelieve the same. Thus the evidence clearly shows that
appel l ant Machhi  Singh had used the rifle by which shots
were fired at the wvictimse and that he was directly
responsible for the killings. The order of conviction is
therefore unassailable and nust « be confirmed. We'wil| deal
with the question of sentence at. the fag end of the
j udgrent .
Appel | ant Mbhi nder Si ngh

So far as appellant Mhinder Singh is concerned the
evi dence connecting himwith the crime falls into two parts.
The first part of the evidence consists of the evidence of
P.W Amar Singh and P.W Mhindo. Both of  them have
i mpl i cated appel  ant Mohi nder Singh, appel l'ant Machhi Singh
(whose case we have discussed a nmonent ago), and the other
three appellants. The criticism levelled in the context of
appel | ant Machhi  Singh has been repeated in the context of
the evidence connecting appellant Mhinder Singh with the
crime. W have already evaluated the evidence of ‘these two
eye witnesses. W need not therefore reiterate the sane
reasoning in the context of appellant Mhinder Singh for
repelling the criticismon this score.

The second part of the evidence connects appellant
Mohi nder Singh with the second rifle which was used in the
course of the commission of the crime. The Sessions Court
and the High Court have accepted the evidence on both these
poi nts. Counsel for the appellant has challenged the
validity of the finding recorded by the Sessions Court and
the Hgh Court on these two points. In our opinion the nost
i nportant evidence fromthis stand point is the evidence
adduced by the prosecution in order to establish that
appel | ant Mohi nder Singh was in possession of the weapon of
of fence nanely, the second rifle which was wused by the




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 8 of 18
cul prits. Counsel is right in his submssion that the

evi dence on this point does not

422

satisfactorily establish the link. In fact the evidence

shows that the second rifle used in the comnm ssion of the
crime was originally issued to one Kashmr Singh. Thus a
doubt is created in regard to the identity of the culprit
who fired the second rifle.

Admittedly, the weapon in question was not issued to
appel | ant Mohi nder Singh. The weapon alongwith anmunition
(20 rounds) was originally issued to P.W 27 Kashm r Singh
by Punjab Honeguards ‘B . Company on 16th Cctober 1974. The
official records evidence this fact. There is no record to
show that this rifle was returned by PW27. The evidence PW
27 that one Kaka Ram a Pl atoon Commander of Homeguards, had
taken back the rifle and the anmunition from himand handed
over the sane to appellant Mhinder Singh a few days before
13th April 1977 in the presence of PW 27 has been
di shelieved by the Sessions Court. The Hi gh Court has not
gi ven any _convincing reason- to justify taking a different
view. Thus the link between the weapon of offence and
appel | ant Mohi nder Singh is not established. |In fact the
evi dence shows that it was issued to PW 27 sone 3 years
before the occurrence. Even if the prosecution evidence is
accepted at its face value it does not establish that the
weapon was w th appellant Mohinder Singh at any point of
time proximate to the point of tinme of the offence. Under
the circunstances we are unable to agree with the H gh Court
that appellant Mhinder Singh was in possession of the
weapon of offence at  the point ~ of time of the offence. In
view of this lacuna in the —evidence we are unable to hold
that the second rifle which was wused in the conmission of
the crime was fired by appellant Mohinder Singh

This dimension gives rise to a dilenma. A piece of
evi dence introduced and relied upon by the prosecution
itself creates a doubt (a reasonable doubt) as regards the
conplicity of the appellant. Though we do not /see any
infirmty in the evidence of PWAmar Singh, and PW Mhi ndo,
inview of this factor, which speaks in favour of the
appel l ant, we nust invoke the doctrine of benefit of doubt.
We accordingly accord the benefit of  reasonabl e doubt to
Appel | ant  Mohi nder Singh. The order of —conviction  and
sentence, in so far as he is concerned nmust therefore be set
aside. W accordingly acquit Appellant Mbhinder Singh-and
direct that he be set at Iliberty forthwith wunless he is
required to be detained in the context of sone other order
423
Crime No. Il A&II B

A

At about 9-10 p.m on August 12 1977 nine  persons
intruded in the house of one Kahar Singh at vill age Sowaya
Rai armed with deadly weapons including rifles, pistols and
kirpans. They killed two inmates of the household (Snt
Ghanobai and Snt. Rajobai) and injured the third one (Snt
Nankobai ) by gun shots.

1 B

Fromthere, they straightway proceeded to a place known
as 'Kho Kunjuka' situated at a distance of about two
furlongs from the said village. They forcibly intruded into
the house of one Bishan Singh. They attacked the inmates of
the house and killed Bishan Singh, Snt. Paro, and her child
Bal bir Singh, by firing rifle shots. PW 2 Hakam Si ngh was
lying on a cot outside the conpound of the house of Bishan
Singh. He was apprehensive of his Iife and fled fromthere.
Two of the culprits viz., Machhi Singh, and Jagir Singh,
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chased himand fired at him As a result of this Hakam Si ngh
sustai ned gun shot injuries.

In connection with these two incidents the appellants
were tried by the Sessions Court for various offences. The
Sessions Court convicted the appellants for an of fence under
Sec. 302 1.P.C. read with Sec. 149 |.P.C. as inits viewit
was established beyond reasonable doubt that the nine
appel l ants had formed an unlawful assenbly with the common
object of committing nurder of Snt. CGhanpbai, Snt. Rajobai
Sm. Parobai and Bal bir Singh. The appellants were also
found guilty of an attenpt to commit the nurder of PW20
Nankobai, and, PW 22 Hakam Si ngh, who sustained injuries by
gun shots in the course of these incidents, but who survived
the nurderous assaults to narrate the version of the
i ncident before the Court. The Sessions Court inposed death
penalty on three of ~the appellants, viz., Mchhi Singh
Kashm r Singh, and Jagir Singh. The remuining six were
sentenced to undergo-inprisonnent for life. The H gh Court
confirmed the order of conviction and sentence and di sni ssed
the appeal s preferred by the appell ants.

A

So far as the ~first incident is concerned the
conviction of the appellants rests on the testinmony of three
Wi t nesses viz,,

424

PW 16 Kaka Ram PW 21 Bagicha Singh, and PW 20 Snt.

Nankobai . Qut of these three witnesses, the evidence of PW
20 Nankobai is of \ great significance inasmuch as she had
herself sustained an.injury by gun short on her head. The
fact that Smt. Nankobai sustained gun shot injury in the
course of this transaction is satisfactorily established by
the nmedical evidence. Now PW 20 was an inmate  of the
Househol d of Kehar Singh. Her presence at the house was
therefore natural. The nedical evidence therefore fully
corroborates and |ends support ~to her version that she was
one of the inmates of the household, and was present at the
scence of offence. Her presence’at the tine of the offence
cannot therefore be disputed. She being an injured witness
her evidence is entitled to great —weight. There is an in
built guarantee that she was an eye witness to the incident.

Her evidence convincingly establishes that the -appellants
were the persons who had intruded in the house of Kehar

Singh and conmitted the crinme resulting in the death of Snt-.

Ganobai and Sm. Rajobai, both of whom succunbed to the
injuries inflicted on them Her testinony  further

establishes that she herself was injured by the rifle shots
in the course of the incident by appellant Kashmir Singh. It

was a matter of sheer luck that PW20 did not succunb to the
injuries and survived to till the tale. There i's no reason
to doubt or disbelieve her testinobny. It is no doubt true
that she had renmained unconscious for five or “six days
bef ore she regai ned consciousness at the hospital. But then
her evidence clearly shows that she had sustained the injury
only after Smt. Ganpbai, and Snt. Rajobai were shot dead by
the assailants. It was only after she sustained the injury
that she became unconscious. Her evidence that she had
wi tnessed the nurderous assault on Snt. Ganpbai and Sm

Raj obai and had identified the assailants has renained
unshaken and has been accepted by the Sessions Court and the
Hi gh Court. There is no valid reason to take a different

view. The argument about insufficiency of |ight has already
been negatived. The evidence of PW 20 is therefore
sufficient to uphold the order of conviction recorded by the
courts below Furthernore, there is the evidence of PW 16,

Kaka Ram and PW 21, Bagicha Singh. PW16 occupies a house
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in the nei ghborhood. He cane out fromthe house upon hearing
the report of fun fire. He was standing outside the house
and had wtnessed the incident. He had identified the
appel l ants as the culprits. H's evidence is reinforced by PW
21 Bagicha Singh who was sleeping on the roof of the
adj oi ni ng house. He had also witnessed the incident and
identified the assailants. They are not
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shown to be interested witnesses who woul d concoct a story.

Wiy should they do so ? In fact they were exposing
t hensel ves to consi der abl e risk. On probabilities,

therefore, it is least likely that these two wi tnesses would
falsely inplicate the appellants. Their evidence has been
accepted by the Sessions Court and the High Court. W see no
reason to do otherw se, The finding of guilt recorded by the
Sessions Court and the H gh Court in regard to this incident

must therefore be unhesitatingly confirned.

(1l B)
In-so-far as the second incident is concerned, the npbst
i mportant. witness is PW 22 Hakam Singh, inasmuch as he

hi nsel f had sustained injuries by gun shot in the course of
the incident in question That he was present at the tinme of
the occurrence and had wtnessed the incident is therefore
i ncapabl e of being disputed. It is difficult to believe that
PW22 who was hinself chased by the assailants and was
injured by gun shots would inplicate persons other than the
real culprits. H's evidence further shows that two of the
culprits viz., appellant Machhi Singh and appellant Jagir
Si ngh had chased himand fired the shots at hi mwhich caused
injuries to him The nedical evidence fully supports his
testinony and establishes that he had sustained gun shot
infjuries in the course of this incident. The evidence of
this witness alone is sufficient to bring hone the guilt to
the appellants, even if one were to exclude from
consi deration the evidence of PW16 Kaka Ram and PW 21
Bagi cha Singh. There is however, no reasons to do so. Both
of them have testified on oath that they had w tnessed the
incident. They are not shown to be interested 'wtnesses
there is no reason why they should falsely inplicate the
appel | ants and expose thenselves to the obvious risk arising
therefrom The Sessions Court and the Hgh Court were
perfectly justified in accepting and acting upon-the
testinmony of these two wtnesses whose evidence |ends
further strength and support to the evidence of the injured
witness viz., PW22 Hakam Singh. The stock criticismthat
the culprits could not have been identified in thelight of
the lantern which was hanging in the courtyard, has already
been dealt with and repelled earlier. W are therefore
unable to accede to the argument advanced by the learned
counsel for the appellants. The finding of guilt and the
order of conviction nust therefore be confirmed. As regards

sentence, the sentence of inprisonment of |ife inposed on
six of the
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appel l ants and the other sentences inposed on them have to
be consequently confirmed. Their appeals will st and

dism ssed. So far as appellants Machhi Singh, Kashmir Singh
and Jagir Singh are concerned, the Sessions Court has
i nposed death sentence on each of them The Hi gh Court has
confirmed it. On our part, we will deal with the question of
sentence inposed on them in the concluding part of our
j udgrent .
Crime No. |11

One Wanjar Singh (65) and his grand son Satnam Singh
(16) were killed by gun shots in the course of this incident
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at the house of Wanjar Singh in village Manmujoa at about 11
p.m on the night of August 12, 1977. The only inmate of the
house who escaped was PW 16 Smt. Sabban, the wife of Wanjar
Si ngh who was narrated her story in the follow ng manner: -

She was sleeping in the courtyard of her house. At
about 11 p.m she woke up and saw appellant Machhi Singh
armed with rifle, and his two brothers, appellant Chhina
Singh and appellant Kashmr Singh, arnmed wth Kirpans,
standi ng near the feet of Satnam Singh who was sl eeping on
the cot. These three were acconpani ed by Appellants Mhinder
Singh and Bhajan Singh who were arnmed with rifle and a
ki rpan respectively. Appellant Kashmr Singh flashed a torch
at Satnam Singh. Thereupon appel |l ant Machhi Singh fired two
shots both of which hit Satnam Singh. Mhinder Singh fired
two shots at her husband Wanjar Singh who was sl eeping on a
cot nearby. Wanjar Singh and her grand-son Satnam Singh died
on the spot on their cots. She shouted for help and began to
cry. The Appel lants, who were about to |eave, turned back
Appel | ant ‘Machhi  Singh fired a shot at her which nissed her
but hit her-bullock (which was tied.in the courtyard) on its
right leg.  The witness raised an alarmand cried for help
But no one canme during the night. At dawn Chowki dar Sardar
Ram came to the spot. She requested himto remain near the
dead bodi es. She hersel f proceeded to police-station Gur Mar
Sahay and | odged F/I. R~ Ex. PW10/B.

The presence of Smt. Sabhan at her own house at night
time is but natural. Her husband and her grand-son have been
killed. She is the 'lone survivor ~of the household. Her

evi dence therefore assunes great i mportance. It is
i nconcei vabl e that the witness, who
427

has | ost her husband, as also her grand son, would inplicate
persons other than the real culprits. The only argunent
pressed into service was the stock ~argument regarding
insufficiency of light. It was negatived by the courts
below. We have already dealt wth and negatived this
argunent for reasons indicated earlier. Her /evidence
furthernore shows that appellant Kashmir Singh had flashed
his torch at her husband (Wanjar Singh) and at her grand-son
(Satnam Singh). That she herself renained alive to tell the
tale was a stroke of luck. The appellants had shot at her
but the rifle shot hit the bullock instead of hitting her

The culprits were naturally, in a hurry to get away. They
woul d not have waited to ascertain whether she was hit. Her
evi dence renmai ns unshaken. The Courts bel ow have, therefore,
rightly considered it to be creditworthy and safe for being
acted upon. And yet with regard to appell ant Mbhinder Singh
who is alleged to have used the second rifle, the matter
stands on a somewhat different footing. The evidence
connecting the appellant with the rifle in question in the
present case is the very sanme evidence that - we have
di sbelieved in the context of crime No. 1. Oficial records
show, and it is the case of the prosecution itself, that the
rifle was issued to PW15 Kashmr Singh on 16th COctober
1974. The evidence adduced in order to show that it —was
taken back and handed over to appellant Mohi nder Singh a few
days before 13th April 1977 does not inspire confidence. W
agree with the reasoning of the Sessions Court. W need not
repeat the reasons which we have set out at sonme length in
the course of discussion pertaining to crime No. 1. Suffice
it to say that the doctrine of benefit of doubt requires to
be invoked on the facts of this case. W accordingly allow
the appeal of Mhinder Singh, set aside the order of
conviction and sentence passed against him and direct that
he be set at Iliberty forthwith unless he is required to be
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detai ned in sone other connection

In so far as the rest of the appellants are concerned,
the evidence of this wtness has been accepted and acted
upon by the Sessions Court and the Hi gh Court, and we do not
see any reason to do otherw se. Under the circunstances the
finding of guilt recorded by the Sessions Court and the Hi gh
Court for the aforesaid of fence agai nst the other appellants
nust be confirned. Turning to the question of sentence, a
death sentence has been inposed on Machhi Singh. W will
consi der the question as to whether death sentence is called
for in the concluding part of our judgment. In so far as the
rest of the appellants are concerned, the sentence of
428
i mprisonnent for life and the other sentence inposed on each
of them nust be confirnmed. Their appeals wll therefore
stand di smi ssed.
Crinme No. IV

The incident occurred at Village Kanrewal a at about 1
a.m on the night between 12th August and 13th August 1977.
Mohi nder 'Singh, ~aged about 32, the brother of Amar Singh
was shot dead. The F.1.R “was lodged within half an hour at
about 1.30 a.m by Piaro Bai wife of victimMohinder Singh
The evidence of Piaro Bai shows that one Jaggar Singh was a
guest at their house on that night. Her husband Mhi nder
Si ngh was sl eepi ng/on one cot. The guest, PW4 Jaggar Singh
was sl eeping on another cot nearby him~ The wi tness herself
was sleeping on a cot alongwith her two <children in the
courtyard. A lighted lantern was hanging ona peg on the
wal | . At about 1 a.m soneone fromoutside the house shouted
for her husband. She woke himup and told himabout it Her
husband was in the process of sitting up on-the cot when
five persons intruded into the courtyard. Only one of the
five intruders (Machhi  Singh) was known to her. The
remai ning four were not known to her, One of them was arned
with arifle and the rest were armed with kirpans. Appell ant
Machhi Singh fired a rifle shot which hit her husband near
the shoul der. Her husband succunbed to the injury on the
spot. The culprits thereafter |eft the house. She proceeded
to the police station at Jal al abad acconpani ed by PW Har nam
Singh and | odged the F.1.R at 1.30 a.m

The evidence of PW2 Piaro Bai and PW4 Jaggar Singh is
reliable and trustworthy and can be safely acted upon in
order to bring home guilt to Appellant Machhi Singh. Her
presence at her own house at night tinme is but natural. The
evi dence of PW4 Jaggar Singh al so corroborates the evidence
regardi ng her presence and the occurrence.. PW2 -has not
i mplicated by name anyone other than Appellant Machhi Singh
in her F.I.R Her wevidence is to the effect that the
conpani ons of appellant Machhi Singh were not known to her
This shows that she is a conscientious w tness. The usua
argunent regarding inadequacy of light rmust be rejected for
the reasons indicated earlier. 1In this case the F.I. R was
| odged within half an hour of the occurrence. The evidence
of PW 4 who was a guest at the house fully corroborates the
testinmony of PW2. The evidence shows that his statenment was
recorded at 4 o'clock in the night, that is to say within
three hours of the occurrence. H's
429
evi dence al so shows that appellant Machhi Singh had fired
the rifle shot. This evidence has been rightly accepted and
acted upon by the Sessions Court and the H gh Court. W see
no reason to dislodge this concurrent finding of fact. W
must therefore confirmthe finding of guilt recorded by the
Sessions Court as affirmed by the Hi gh Court in so far as
appel  ant Machhi Singh is concerned. W will deal with the
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guestion of sentence at a subsequent stage.
Crine No. V.

At about 3.30 a.m on the night between August 12 and
August 13, 1977 five mscreants armed wth deadly weapons
effected forcible entry in the house of one U agar Singh at
vill age Dandi Khur. They attacked the inmates and killed his
sister Palobai, 35, and four near relatives of Palibai viz:
(1) her father-in-law Sahib Singh, 70, (2) her nother-in-Iaw
Matt obai, 60, (3) her husband Jit Singh, 35, (4) |ast naned
Jit Singh’s cousin Mikhtiar Singh, 25. Qut of these five
victinms, three died on the spot, whereas, two viz: Sahib
Si ngh and Mukhtiar Singh, sustained rifle shot injuries, and
died at the hospital sone five days |ater on August 16, 1977
and August 18, 1977 respectively. The incident occurred at
about 3.30. a.m and the F.I.R was | odged w thin about six
hours at 9.30 a.m by PW 37 Ujagar Singh

The order of conviction (passed by the Sessions Court
and affirmed by the High Court) is inter-alia based on the
dyi ng declaration of Mikhtiar ~Singh. He was fired at and
injured soon after mdnight in the early norning of August
13. He was renoved to hospital on that very day. H's police
statenment (which has been subsequently treated as a dying
decl aration) was recorded on the 16th i.e. three days after
the assault. He died on the 18th, tw days later. The
evi dence shows that he was in fit condition to nmeke a
statenment and his statenent was truly and faithfully
recorded. H's statenent has been considered to be genuine
and true by the Sessions Court and the H gh Court. W are of
the sane opinion. It is true that the dying declaration has
not been recorded by a magistrate. But then the evidence
shows that Mukhtiar Singh was nmaking good recovery and
having regard to the condition of his health, no danger to

his life was apprehended. It was in this situation that a
magi strate was not summoned. Thus, - no fault 'can be
legitimately found on this ~score. Besides, the only
guestion of i mportance now i s as regar ds the

creditworthiness of the statenent which has been recorded.
Since this statenent has been found to be genuine and
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true nothing can detract from its value. The evidence
provided by the dying declaration is by itself good enough
to support the order of conviction. But this is not all
Al so available is the evidence of PW37 U agar Singh and his
daughter-in-law, Minibai (PW38). The evidence of these two
wi tnesses lends full corroboration to the dying declaration
of the victim and has been rightly relied upon by the
Sessions Court and the High Court. W have no reason to view
the evidence askance. The presence of these two witnesses in
the household was natural. Their evidence shows that on
hearing the report of gun they had concealed thenselves
behind a herd of cattle and had w tnessed the incident from
there. W have no reason to disagree with the view of the
Sessions Court and the H gh Court that their evidence is
reliable. There is no substance in the argunent that the
cul prits could not have been identified as the |ight shed by
the lantern was not adequate to enable identification. W
have already spelled out our reasons for repelling this
contention. The finding of guilt is thus fully supported by
evi dence. W accordingly confirm the sanme unhesitatingly.
Two of the five appellants (viz: Machhi Singh and Jagir
Si ngh) have been sentenced to death. W will deal with the
guestion of sentence in so far as they are concerned after a
shortwhile. In regard to the remaining three, viz: Phunman
Si ngh, Jagtar Singh and Kashmir Singh son of Wadhawa Si ngh,
the sentence inmposed by the courts below for the offence
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under Sec. 302 read wth 149 of IPC and other offences,
nmust be confirnmed. Their appeals will stand di snm ssed.
Deat h Sent ence

Having dealt with the appeals on nerits fromthe stand-
poi nt of proof of guilt and validity or otherw se of the
order of conviction, we now cone face to face wth the
problemindi cated when the curtain was |ifted, nanely, the
application of the rarest-of-rare-cases rule to the facts of
i ndi vidual cases in the context of the rel evant guidelines.
Sone reflections on the question of death penalty my
appropriately be made before we tackle the said question in
the perspective of the present group of appeals.

The reasons why the community as a whole does not
endorse the humani stic approach reflected in "deat h
sentence-i n-no-case" doctrine are not far to seek. In the
first place, the very humanistic edifice is constructed on
the foundation of "reverence for life" principle. Wen a
menber of = the comunity violates this very principle by
killing another menber, the society may not feel itself
431
bound by the shackl es of this doctrine. Secondly, it has to
be realized that every nmenber of the community is able to
l[ive wth safety wthout his or her own life being
endangered because ~of the protective arm of the comunity
and on account of / the rule of law enforced by it. The very
exi stence of the rule of law and the fear of being brought
to book operates as a deterrent to those who have no
scruples in Kkilling others if it ~suits their ends. Every
menber of the comunity owes a debt to the community for
this protection. Wen ingratitude is shown instead of
gratitude by ’'Killing a nenber of the conmunity which
protects the nurderer hinself frombeing killed, or when the
comunity feels that for the sake of self preservation the
killer has to be killed, the conmunity nmay well wi thdraw the
protection by sanctioning the death penalty. But the

community will not do so in every case. It may do so (in
rarest of rare cases) when its collective conscience is so
shocked that it will expect the holders of the judicia

power centre to inflict death penalty irrespective of their
personal opinion as regards desirability or - otherw se of
retaining death penalty. The comunity may entrain such a
sentinment when the crime is viewed fromthe platformof the
notive for, or the manner of conm ssion of the crinme, or the
anti-social or abhorrent nature of the crime, such as for
i nstance:
| Manner of Commi ssion of Murder
VWhen the nmurder is comitted in an extrenmely brutal,
grotesque, diabolical. revolting, or dastardly manner so as
to arouse intense and extrene indignation of the community.
For instance,
(i) Wen the house of the victim is set aflame with
the end in viewto roast himalive in the house.
(ii) When the victimis subjected to inhuman acts of
torture or cruelty in order to bring about his or
her deat h.
(iii)wWhen the body of the victimis cut into pieces or
his body is disnenbered in a fiendi sh manner
Il Mtive for Conmi ssion of nurder
VWhen the nmurder is committed for a notive which evince
total depravity and neanness. For instance when (a) a hired
assassin commts nmurder for the sake of noney or reward (2)
a col d bl ooded
432
murder is conmitted with a deliberate design in order to
i nherit property or to gain control over property of a ward
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or a person under the control of the nmurderer or vis-a-vis
whomthe nurderer is in a domnating position or in a
position of trust. (c) a nmurder is conmitted in the course
for betrayal of the notherl and.

1l Anti Social or Socially abhorrent nature of the crine

(a) Wen mnurder of a Scheduled Caste or mnority
conmunity etc., is commtted not for personal reasons but in
circunst ances which arouse social wath. For instance when
such a crinme is commtted in order to terrorize such persons
and frighten theminto fleeing froma place or in order to
deprive them of, or make them wth a view to reverse past
injustices and in order to restore the social bal ance.

(b) In cases of ’'bride burning’ and what are known as
"dowy deaths’ or when nmurder is comitted in order to
remarry for the sake of extracting dowy once again or to
marry anot her woman on account. of infatuation
|V Magni tude of Crine

VWhen the crine i's enornmous in proportion. For instance
when multi'ple  murders say of all or alnobst all the nenbers
of a famly or a large nunber of  persons of a particular
caste, community, or locality, are commtted.

V Personality of Victim-af nurder

When the victimof nurder is (a) an innocent child who
could not have or has not provided even an excuse, nuch | ess
a provocation, for nurder. (b) a hel pl ess worman or a person
rendered helpless by old age or infirmty (c) when the
victimis a person vis-a vis whomthe nmurderer is in a
position of dom nation or trust (d) when the victimis a
public figure generally | oved and respected by the comunity
for the services rendered by himand the nurder is commtted

for political or simlar -reasons other than  persona
reasons.

In this background the guidelines indicated in Bachan
Singh's case (supra) will have to-be culled out and applied
to the facts of each individual case where the question of
i mposi ng of deat h sent ences ari ses. The fol I 'owi ng
propositions energe from Bachan Singh's case:
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(i) the extrenme penalty of death need not be inflicted
except in gravest cases of extreme cul pability;

(ii) Before opting f or t he deat h penal ty the
circunstances of the 'offender’ also require to be
t aken into consi deration al ongwi t h t he
circunst ances of the 'crinme’.

(iii)Life inprisonnment is the rule and death sentence
is an exception. In other words death -sentence
must  be i npposed only when Ilife inprisonnment
appears to be an altogether inadequate puni shnent
having regard to the rel evant circunstances of the
crime, and provided, and only provided the option
to i mpose sentence of inprisonnment for |ife cannot
be conscientiously exercised having regard to the
nature and circunmstances of the crine and all the
rel evant circumnstances.

(iv) A balance sheet of aggravating and mtigating
circunstances has to be drawn up and in doing so
the mitigating circunstances has to be accorded
full weightage and a just bal ance has to be struck
bet ween the aggravating and t he mtigating
ci rcunst ances before the option is exercised.

In order to apply these guidelines inter-alia the

foll owi ng questions may be asked and answered:

(a) |Is there sonething uncommon about the crinme which
renders sentence of i mpri sonnent for life
i nadequate and calls for a death sentence?
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(b) Are the circunstances of the crime such that there
is no alternative but to inpose death sentence
even after according nmaximum weightage to the
mtigating circunstances which speak in favour of
the of fender ?

If upon taking an overall global view of all the
circunstances in the light of the aforesaid proposition and
taking into account the answers to the questions posed here
in above, the circunstances of the case are such that death
sentence is warranted, the court would proceed to do so.
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In the present group of appeals we are now concerned
with the death sentence  inposed on appellants (i) Machhi
Singh (ii) Kashmr Singh; (iii) Jagir Singh by the Sessions
Court as confirned by the H gh Court.

Machhi  Si ngh:

The High Court in its  extrenmely well considered
judgnent has assigned the follow ng reasons for inposing
death penalty  on appellant Machhi Singh in the context of
each of . the six crinmes. W can do no better than to quote
the said reasons in the very words enployed by the High
Court in the context of each crinme:

Crime No. 1 (Crl. Appeal No: 78-79/81, Conmon)

"Machhi Singh killed Bi ban Bai and Jagtar Singh whereas
Mohi nder Singh killed Balwant Singh and . Gurcharan Singh
whi ch has attracted on them death penalty. Now the
circunstances of the case do reveal ~ that it was a cold-
bl ooded nmurder and the victins were hel pl ess and undef ended.
And what was their fault, except that they were the
i medi ate famly of Amar_Singh. The offence conmtted was of
an exceptionally depraved and hei nous character. The nmanner
of its execution and its design would put it at the |evel of
extreme atrocity and cruelty. The deceased worman and her
children had of fered no of fence to Machhi® Si ngh and Mohi nder
Si ngh. "

CRIME NO 11 (Crl Appeal No.80-84/81 Cormuon)

"W have found that two innocent hel pl ess wonen naned
Ghano Bai and Rajo Bai were brutally killed in a hel pl ess
and defenceless state in their own house and simlarly a
veteran couple nanely Bishan Singh and his wife Paro Ba
were killed by Machhi Singh and Jagir Singh appellants in
simlar circunmstances. The crinme commtted carries features
which could be utterly horrendous especially when we know
the weapons and the manner of their use. The victinms could
offer no resistance to the accused appellants. The |aw
clamours for a sterner sentence; the crine being heinous,
atroci ous and cruel."

CRIME NO 111 (Crl. Appeal No. 85-86/81, Conmmopn)

"An old nman Wanjar Singh and young man Satnam Singh
were put to death for which Mchhi Singh was sentenced to
death for committing the nmurder of the |atter and Mhi nder
Si ngh was
435
sentenced to death for commtting the nmurder of the forner.
These two defencel ess and helpless men were put to death
while asleep. The crine was gruesone and cold-blooded
reveal ing the propensity of the accused appellants to conmit
nmur der . "

CRIME NO IV (Crl. Appeal No. 87/81, Conmmopn)

"A young man named Mohinder Singh, a bread-earner of
the famly, was put to death by Machhi Singh while asleep in
his blissful abode. The crime was pre-nediated and hair-
raising to the society at large in the sequence of which it
cane to be committed creating a great risk of serious bodily
harm and death to nany persons.”
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CRIME NOV (Crl. Appeal Na. 88-89/81. Conmmon)

"Sahi b Singh, Mikhtiar Singh, Manto Bai, Palo Bai and
Jita Singh were killed by five nen including Machhi Singh
and Jagir Singh appellants. Both these appellants pursued a
course of utter cruelty and atrocity. Not only were the
crimes col d- bl ooded, calculated and gruesome in features,
these had been conmmitted while spreading horror of a killing
spree. They put to death a young newly married couple and
rendered a young wonman a wi dow. The hel pless state of the
victins and the circunstances of the case lead us to confirm
the death sentence."

Jagi r Singh:

Insofar as appellant Jagir Singh is concerned death
sentence has been inposed on himby the Sessions Court and
confirmed by the High Court in relation to Crine No. 11A-B
and V. The High Court has observed thus in the context of
the relevant crine:

CRIME NO 11A & B (Crl. Appeal No. 80-84/81. Conmopn)

"W have  found that two innocent hel pl ess wonen naned
Ghano Bai' and Rajo Bai were killed in a helpless and
def encel ess state in their-own house and sinmlarly a veteran
coupl e nanely Bishan Singh and his wife Paro Bai were killed
by Machhi Singh and- Jagir Singh appellants in simlar
circunstances. The ~crinme conmitted carries features which
could be wutterly horrendous especially when we know the
weapons and their manner of use. The victins could offer no
resi stance to the accused appellants. The | aw clanpburs for a
sterner sentence; ‘the crinme being heinous, ‘atrocious and
cruel ."

436
CRIME NO V (Crl. Appeal No. 88-89/81. Common)

"Sahi b Singh, Mkhtiar Singh, Manto Bai, Palo Bai and
Jita Singh were killed by five nenincluding Machhi Singh
and Jagir Singh appellants. Both these appellants pursued a
course of utter cruelty and atrocity. Not only were the
crinmes col d-bl ooded calculated and gruesone in features,
t hese had been conmmtted while spreading horror of a killing
spree. They put to death a young newy married couple and
rendered a young wonman a w dow.  The hel pl ess state of the
victins and the circunstances of the case |ead us to confirm
the death sentence."

Kashmr Singh: S/o Arjan Singh

In so far as appellant Kashmr Singh s/o Arjan Singh is
concerned death sentence has been inposed on him by the
Sessions Court and confirned by the H gh Court for the
foll owi ng reasons:

"Simlarly, Kashmr Singh appellant caused the
death of a child Balbir Singh aged six years while
asl eep, a poor defenceless life put off by a depraved
m nd reflecting grave propensity to commt nurder,"

W are of the opinion that insofar as these three
appel l ants are concerned the rarest of rare cases rule
prescribed in Bachan Singh's case (Supra) is clearly
attracted and sentence of death is called for. W are unable
to persuade ourselves that a sentence of inprisonnent for
life will be adequate in the circunstances of the crine. W
therefore fully wuphold the view concurrently taken by the
Sessions Court and the H gh Court that extrene penalty of
death requires to be inposed on appellants (1) Machhi Singh
(2) Kashmir Singh son of Arjan Singh (3) Jagir Singh. W
accordingly confirm the death sentence inposed on them and
di sm ss their appeals.

In the result we pass the follow ng order
I
Appeal s preferred by appellant Mhinder Singh being
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Crl. Appeals Nos. Crl. 79/81 & 86 of 1981 are all owed. The
order of conviction and sentence passed by the | ower courts
in so far as he is concerned are set aside. He shall be set
at liberty forthwith unless he is required to be detained in
connection with some other offence or in connection wth
some other orders authorizing his detention

437

I

In regard to the rest of the appeals by the rest of the
appel l ants the orders of conviction and sentence passed by
the lower courts are confirned and all the appeals shal
stand di sm ssed. The sentence of inprisonnment under various
counts and sentence inposed on the concerned appellant in
allied appeals will run concurrently.

[

The death sentence inposed on the appellants naned
hereafter viz (i) Machhi Singh (ii) Kashmr Singh s/o Arjan
Singh; ~(iii) Jagir ~ Singh, having been confirmed, the
sentence shal | be executed in accordance with | aw.

V:

Death sentence has separately been i nposed on Appell ant

Machhi Singh in all the natters. By the very nature of

things the sentence will be deened to have been executed in
all the cases if it is executed once.
V.

Appellants in Crl. A No. 419/82 viz. (i) Phuman Si ngh
(ii) Jagtar Singh; and (iii) Kashmir Singh s/o Wadhawa Si ngh
who are on bail pursuant to the order passed by this Court
on Septenmber 15, 1982 shall surrender to their bail bonds in
order to wundergo the sentence inposed by the |ower courts
and confirmed by this Court. Their bail bonds shall stand
cancel l ed. Such of the other appellants, if any, who are on
bail shall surrender in order to undergo the 'sentence
i nposed by the lower courts as confirned by this Court and
their bail bonds shall stand cancell ed.
S R Crl . Appeals 79/81 and 86/81
al | owed ‘& ot her appeal s di'sm ssed.
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