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1. Leave granted.

2. This is the second round-of litigation before this Court.
Challenge in this appeal is to the order passed by a | earned

Si ngl e Judge of the Kerala High Court hol ding that |eave had
been rightly granted in terns of Section 92 of the Code of G vi
Procedure, 1908 (in short the 'CPC).

3. Def endants 1 to 3, 6, 8 and 10 had noved the Hi gh Court
in Cvil Revision Petition questioning order of |earned District
Judge who had taken the view that ‘the suit was mai nt'ai nabl e

and justified under Section 92 of CPC

4. Earlier the matter was before this Court in Gvil Appea
No. 3679 of 2006. The factual position as was noticed in the
earlier appeal was as foll ows:

"Respondents as plaintiffs filed OP NO 238 of 2000 before

the District Judge, Ernakul am under Section 34 of the Indian
Trust Act, 1882 (in short the 'Trust Act’) in respect of

Vi dyodaya Trust and administration of the said trust and the
school run by the trust. But the said Court by order dated
31.1.2000 held that the OP was not naintainable and

di smissed the petition. Thereafter, the suit No.20 of 2000 was
filed by the respondents as plaintiffs clainmng several reliefs.
The respondents filed an application (1A 349 of 2000) seeking
| eave of the Court to institute the suit under Section 92 of
CPC. According to the appellant w thout notice to himthe
concerned Court granted |leave to the respondents to institute
the suit. The suit was nunbered as OS 20 of 2000. Plaintiffs
filed witten statenent inter-alia taking the stand that suit
was actuated by personal notives. The suit under Section 92
CPC is of a special nature which pre-supposes exi stence of a
Public Trust of religious or charitable character. Fromthe
avernents in the plaint and the reliefs sought for it is clear
that the plaintiffs were not suing to vindicate rights of the
public, and it has not been filed in the representative capacity.
The plaintiffs four in nunber are trustees who instituted both
the suits against other trustees for personal reliefs and as
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i ndi vidual s and seeki ng vindication of alleged individual rights
and not as representatives of the public. Therefore, the suit as
framed is not maintainabl e under Section 92 CPC. The

def endants filed an application before the District Judge,

Er nakul am for hearing as prelimnary issue, the question of

mai ntai nability of the suit. On the basis of contentions raised
by the plaintiffs as well as defendants, the Court franed
prelimnary issue as to whether the suit as franed is

mai nt ai nabl e under Section 92 CPC. By order dated 11.4.2003

the Court held that the suit was naintainable.

Questioning correctness of the order, a petition for

revision in terns of Section 115 CPC was filed. The H gh Court

di smssed the Civil Revision petition on the ground that the
same was not nmmintainable.  Though the H gh Court made

reference to sone factual aspects, it ultimately came to hold
that the revision petitionwas not maintainable as order dated
4.11.2003 was an interlocutory one. Thereafter the appell ant
filed wit petition before the High Court praying, inter-alia, for
wit, direction or order, questioning the order dated 2003. By
order dat'ed 20.8.2004 the H gh Court dismssed the Wit

petition holding that the view taken in the Civil Revision
apparently was not correct, as by no stretch of inmagination it
can be held that the H gh Court had no jurisdiction. It

accepted the stand of the respondents herein that since there
was di scussion on nerits, though the petition was not held to

be mai nt ai nabl e subsequent proceedi ngs initiated under

Article 227 of the Constitution of India, 1950 (in short the
"Constitution’) cannot be naintained.”

5. Both the ordersi.e. onein the Revision Petition and the
other in the Wit Petition were chall enged before this Court.
Taki ng note of the facts, the appeal was di sposed of with the
foll owi ng concl usi ons:

"Judged in the aforesaid background the view
of the | earned Single Judge that the G vi

Revi sion was not maintainable is clearly

i ndef ensi bl e. Learned counsel for the
respondent has fairly conceded to this
position. If it is held that the suit in terns of
Section 92 CPC is not maintainable, that

woul d have the result of final disposal of the
suit. However, the |earned counsel made an
attenpt to justify the order by stating that the
matter was also dealt with on nmerits. That
woul d not inprove the situation. The G vi

Revi sion was clearly maintainable. Therefore,
we allow the appeal so far as it relates to G vi
Revi sion Petition No.1260/ 2003 di sposed of by
j udgrment dated 5.2.2004 by the H gh Court.

The said order is set aside.

The Hi gh Court shall now hear the G vi

Revi sion on nmerits and di spose of the same as
expedi tiously as practicable preferably within
four nonths fromthe date of receipt of our
order. The time period is being fixed

consi dering the pendency of the matter for a
consi derable length of tine.

In view of the order passed in the appea
relating to Section 115 CPC no order is
necessary to be passed in respect of the
judgrment in the wit petition. It nmay be noted
that the | earned Single Judge observed that
the CGivil Revision was maintainable and,
therefore, declined to entertain the wit
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petition. This order was passed on the face of

the order passed by | earned Single Judge

hol ding that it was not maintainable. The

same, therefore, is not justifiable. But it is not
necessary to deal with that matter as the G vi

Revi sion shall be heard on nerit."

6. The High Court in the inmpugned judgnent focused the

adj udication to the issue as to whether the plaintiffs in the
case at hand can be said to be laying the suit on behalf of the
beneficiaries and nenbers of the public to protect the

interests of the public trust or whether they were airing only
private and personal grievances. The Hi gh Court took the view
that though there were certain personal reliefs clainmed as
evident fromthe prayer portion, but that was not sufficient to
hold that the suit was not for protection of interests of public
trust but to claimand enforce private or personal rights. It
was hel d that the insistence of ' law was only that the

di scretionary reliefs under Section 92 CPC shall not be

granted when the plaintiffs have no-genuine interest or
intention to protect the public right of the beneficiaries but are
only using the forum provided by Section 92 to air private and
personal grievances. It was further held that there was prayer
to supplenent the plaintiffs 1 to 3 and al so 4th defendant in
the School Managenent’ Conmittee. The sane cannot be

construed to be any prayer for enforcenent of the persona

ri ghts.
7. The | earned Single Judge formul ated certain procedures
for grant of |leave by the Court. It was also held that there

woul d be need for public notice under Order L ' Rule 8 CPCin a
suit under Section 92. It was finally concluded that though
there were certain inadequacies they did not vitiate the
proceedi ngs. The Civil Revision was accordingly dism ssed.

8. Learned counsel for the appellant with reference to
several averments in the plaint subnitted that though the

H gh Court correctly fornulated the issue that there i's no bar
on trustees instituting the suit in ternms of Section 92 CPC;, yet
there has to be a pointed consideration as to whether they

were verblating a private or personal grievance or verdicating
public rights in respect of trust in representative character.
But having said so, it did not consider the true nature of the
suit filed.

9. Referring to various averments it was pointed out that
even on a cursory analysis the position comes clear that the
plaintiffs were highlighting personal grievances. It i's pointed
out that plaintiff No.1 was a Vice Chairman, Plaintiff No.3 is
the father-in-law of plaintiff No.1l and nost of the-allegations of
al | eged i nproper action revolved round cl ose rel atives of these
two plaintiffs. Reference to the senior teacher made i's nobody

el se then the wife of plaintiff No.1. Al the resolutions were
adopted by trustees. It is essentially an inter-trust dispute.

10. The prayers (a), (b), (c) and (d) focus on defendants 2, 3
and 10 and prayer (e) which was deleted initially was for

renoval of defendants 2, 3, 6, 9 and 10 and for suppl enmenting

the School Management Conmittee with plaintiffs 1, 2, 3 and

4 and defendant No.4. Basically, the allegations are against

def endants 2, 3 and 4.

11. It was submitted that it is desirable that before the | eave
is granted in terms of Section 92 CPC the other side should be
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heard. This should obviate the subsequent application for
revocation of grant of leave. Al the allegations according to
| earned counsel for the appellant are personal grievances.

12. Learned Single Judge overl ooked the fact that objections
were taken by the governing council. Merely because their
objections or views did not find acceptance by mgjority, that
cannot be a ground to lay a suit under Section 92 CPC
guestioning legitinmate decisions taken by the majority. The
Court does not deal with administration of trusts. Only if the
pre-conditions are satisfied then only | eave can be granted as
provided in Section 92. There nust be an el enent of dis-

honest intention and | ack of probity. Wen action is taken

bona fide though there nmay be nistaken action, that would

not amount to breach of “trust.

13. To find out whether the suit was for vindicating public
rights there is necessity to go beyond the relief and to focus on
the purpose for which the suit was filed. It is the object and
pur pose and not the relief which is material. A co-trustee is

not renmediless if the |leave is not granted under Section 92.

14. In reply, learned counsel for the respondents submitted
that while deciding on the question whether |eave is to be
granted the statenentsin the plaint have to be seen and not

to the allegations in the witten subnissions. It is permssible
to strike down the portion of averment. Though the genera
principle may apply to the facts of the present case, what is
expected to be seenis if the trust has acted as a prudent nan
woul d do and the standards of care and caution required to be
taken by a prudent man, and there should not be reckl ess

i ndi fference and hi ghest standard of rectitude and accuracy is
to be maintained.

15. The paraneters to be kept in view while dealing with an
application for grant of leave in ternms of Section 92 CPC have
been dealt with by this Court in several decisions. In B.S.
Adityan and Ors. v. B. Ramachandran Adityan and O's. (2004

(9) SCC 720), it was inter alia held as foll ows:

"9. In this background, when a specific
provi si on has been nade in the Code of Civi
Procedure in Section 104(1)(ffa) allow ng an
appeal to be filed against an order refusing to
grant leave to file a suit, the appeal filed by the
respondents before the Division Bench was
certainly conpetent to be considered by that
Bench. In this case, on an earlier occasion,
when one of the suits was filed under Section
92 CPC, when the founder had executed a

deed of appointnent of trustees and certain
interimorders were passed in that suit, the
sai d application was w thdrawn w t hout

obtai ning | eave under Order 23 Rule 1 on 19-

9- 1978 inasmuch as the newy appointed

trustees had resigned their trusteeship and

wi thdrew their application under Section 92
CPC, the two suits CSs Nos. 352 and 353 of

1978 filed by the appellants were di sposed of
as having becone infructuous. Later on

anot her Application No. 165 of 1981 had been
filed under Section 92 CPC for leave to file a
suit for appointing themas additional trustees
and for rendition of accounts. In that
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proceedi ng Application No. 879 of 1991 was
filed for perm ssion of court to cross-exam ne
the applicants therein R Kannan Adityan and

R Kathiresa Adityan in particular to prove the
fact that it was the father of those petitioners
therein who was supplying all docunents and
materials and who was conducting the

proceedi ngs. Application filed to cross-exam ne
the applicants was dism ssed by the | earned
Singl e Judge. On further appeal, the Division
Bench held that it would be in the interest of
justice to permt the appellants to cross-

exam ne the said parties. The matter was
carried to this Court in Special Leave Petition
No. 6040 of 1982. This Court dism ssed the

sai d special |eave petition noticing that the
cross-exam nation "will be confined to the
qguestion of sanction and principles governing
the same", of course, after noticing entire
docunent s. ‘Agai n, anot her Applicati on No.

4738 of 1982 was brought before the court to

di sm ss Application No. 165 of 1981 under

Order 11 Rule 21 CPC whi ch was, however,

di sm ssed by the | earned Si ngl e Judge and the
matter was carried/in appeal which was also

di sm ssed by the Division Bench. That natter
was brought before this Court. This Court

asked the parties to file the appropriate
affidavits in regard thereto and t hereafter al
papers were placed before the Court. However,
this Court dism ssed the special |eave petition
It is in this background the |earned counse
submitted that the Court ought to have

exam ned the matter in all necessary details
bef ore granting perm ssion underSection 92
CPC. In R M Narayana Chettiar casethis

Court considered in detail the history of the

| egi sl ati on and whether court is required to
gi ve an opportunity of being heard to the
proposed defendants before granting | eave to
institute a suit under Section 92 CPC and
stated the law on the matter. Although as a
rule of caution, court should normally give
notice to the defendants before granting | eave
under the said section to institute a suit, the
court is not bound to do so. If a suit is
instituted on the basis of such |eave, granted
wi thout notice to the defendants, the suit
woul d not thereby be rendered bad in | aw or
non- mai nt ai nabl e. Grant of | eave cannot be
regarded as defeating or even seriously

prejudi cing any right of the proposed

def endants because it is always open to them
to file an application for revocation of the |eave
whi ch can be considered on nerits and

according to law or even in the course of suit
whi ch may be established that the suit does

not fall within the scope of Section 92 CPC. In
that view of the matter, we do not think, there
is any reason for us to interfere with the order
made by the High Court."

16. In R M Narayana Chettiar and Anr. v. N. Lakshmanan
Chettiar and Ors. (1991 (1) SCC 48), it was held as foll ows:
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"9, W& nay now di scuss the main cases relied

on by the | earned counsel for the respective
parties. Coming first to the cases relied upon
by | earned counsel for the appellants, we find
that the first decision cited by himwas the
decision of this Court in Swam

Par mat manand Saraswati v. Ranji Tripathi. In
that case it was held that to see whether the
suit falls within the ambit of Section 92, only
the allegations in the plaint should be I ooked
intoin the first instance. But, if, after the
evidence is taken, it is found that the breach of
trust alleged has not been nmade out and that
the prayer for direction of the court is vague
and is not based on any solid foundation of
fact or reason but - is made only with a viewto
bring the suit under the section then such a
suit nust 'be dism ssed. Learned counsel next
drew our ‘attention to the decision of this Court
in Charan Singh v. Darshan Singh. Section 92

of the Code before its amendnment in 1976 was
applicable to the case. The court cited with
approval the observations of Mikherjea, J. (as
he then was), in Mahant Pragdasji Guru
Bhagwandasji v. Patel |shwarl al bhai Narsibhai
whi ch runs as follows: (SCR p. 517)

"A suit under Section 92, Civi
Procedure Code, is a suit of a
speci al nature which pre-supposes
the existence of a public trust of a
religious or charitable character.
Such suit can proceed only on the
all egation that there is a breach of
such trust or that directions of the
court are necessary.... It is only
when these conditions are fulfilled
that the suit has got to be brought
in conformty with the provision of
Section 92, Cvil Procedure Code..."

10. Neither of the aforesaid decisions of this
Court deal with the question as to whether
before granting leave to institute a suit under
Section 92, Advocate CGeneral, or later the
court, was required to give an opportunity to
the proposed defendants to show cause why

| eave should not be granted. Wat | earned
counsel for the appellants urged, however, was
that these decisions show that at the tine
when the Advocate Ceneral or the court is
required to consider whether to grant |eave to
institute a suit as contenpl ated under Section
92, it is only the avernents in the plaint which
have to be exami ned and hence, the presence

of the defendant is not necessary. W nay now
consi der the Hi gh Court decisions relied on by
the | earned counsel for the appellants.

XX XX XX

16. As far as the decisions of this Court which
have been pointed out to us are concerned, the
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guestion as to whether before granting |l eave to
institute a suit under Section 92 of the Code,
the court is required to give an opportunity of
bei ng heard to the proposed defendants did

not arise for determ nation at all in those
cases. As far as the Hi gh Courts are

concerned, they have taken different views on
this question. The legislative history of Section
92 of the Code indicates that one of the objects
which led to the enactnment of the said section
was to enable two or nore persons interested

in any trust created for a public purpose of a
charitable or religious nature should be

enabled to file a suit for the reliefs set out in
the said section without having to join all the
beneficiaries since it would be highly

i nconveni ent and inpracticable for all the
beneficiaries tojoinin the suit; hence any two
or nore of themwere given the right to

institute a'suit for the reliefs nmentioned in the
said Section 92 of the Code. However, it was
consi dered desirable to prevent a public trust
from bei ng harassed or put to | egal expenses

by reckl ess or frivol ous suits being brought

agai nst the trustees and hence, a provision

was nmade for | eave of the court having to be
obtai ned before the suit is instituted.

17. A plain reading of Section 92 of the Code

i ndicates that |eave of the court is a pre-
condition or a condition precedent for the
institution of a suit against a public trust for
the reliefs set out in the said section; unless al
the beneficiaries join in instituting the suit, if
such a suit is instituted wi thout |leave, it would
not be maintainable at all. Having in mnd the
obj ectives underlying Section 92 and the

| anguage thereof, it appears to us that, as a
rule of caution, the court should normally,
unless it is inpracticable or inconvenient to-do
so, give a notice to the proposed defendants
before granting | eave under Section 92 to
institute a suit. The defendants could bring to
the notice of the court for instance that the
all egations made in the plaint are frivol ous or
reckless. Apart fromthis, they could, in a

gi ven case, point out that the persons who are
appl ying for | eave under Section 92 are doing

so nerely with a viewto harass the trust or
have such antecedents that it woul d be
undesirable to grant | eave to such persons.

The desirability of such notice being given to
the defendants, however, cannot be regarded

as a statutory requirenent to be conplied with
bef ore | eave under Section 92 can be granted

as that would lead to unnecessary del ay and,

in a given case, cause considerable loss to the
public trust. Such a construction of the

provi sions of Section 92 of the Code woul d
render it difficult for the beneficiaries of a
public trust to obtain urgent interimorders
fromthe court even though the circunstances

m ght warrant such relief being granted.

Keeping in mind these considerations, in our
opi ni on, although, as a rule of caution, court
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should nornmal Iy give notice to the defendants
before granting | eave under the said section to
institute a suit, the court is not bound to do
so. If a suit is instituted on the basis of such
| eave, granted without notice to the

def endants, the suit would not thereby be
rendered bad in | aw or non-naintai nable. The
grant of |eave cannot be regarded as defeating
or even seriously prejudicing any right of the
proposed defendants because it is always open
to themto file an application for revocation of
the | eave which can be considered on nerits

and according to | aw.

XX XX
19. In the result, the appeals are allowed as
af ore-stated. The impugned judgment of the
H gh Court is set aside. The trial court is
directed to dispose of the application for
revocation of |eave on nerits and in
accordance with |aw "

17. In Swam Paramat nanand Sar aswati  and Anr.

XX

v. Ranji

Tripathi and Anr. (1974 (2) SCC 695), it was held as foll ows:

"5. The nmain allegations in the plaint were
that Brahnmanand did not execute the WII

while he was in a sound di sposing state of

m nd, that Respondent 1 had not the requisite

| earning in Sanskrit and the Vedas and,
therefore, he was not qualified to be non nated
as successor to the Headship of the Math, that
he cane into possession of the Math properties
and has conmitted breach of trust by applying
for grant of succession certificate and ot her
acts, that Krishnabodhashram was duly

installed as the Shankaracharya of the Math

on June 25, 1953 and that direction of the
Court was necessary for the adm nistration of
the Trust properties. The plaintiffs prayed for
the renoval of Respondent 1 fromthe

Headshi p of the Math, a declaration that

Kri shnabodhashram was the duly installed

Head of the Math and to appoint himas the
Head, and in the alternative, to appoint any

ot her conpetent person as the Head of the

Mat h. They further prayed for vesting of the
properties of the Jyotish Math in the new Head
and for rendition of accounts by Respondent 1,
etc., and to restrain himfrom prosecuting the
application for succession certificate and al so
the mutati on proceedi ngs.

XX XX

10. A suit under Section 92 is a suit of a
speci al nature which presupposes the

exi stence of a public Trust of a religious or
charitabl e character. Such a suit can proceed
only on the allegation that there was a breach

of such trust or that the direction of the court
is necessary for the adm nistration of the trust
and the plaintiff nmust pray for one or nore of
the reliefs that are nentioned in the section. It

XX
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is, therefore, clear that if the allegation of
breach of trust is not substantiated or that the
plaintiff had not nmade out a case for any
direction by the court for proper

adm ni stration of the trust, the very

foundation of a suit under the section would
fail; and, even if all the other ingredients of a
suit under Section 92 are nade out, if it is
clear that the plaintiffs are not suing to

vindi cate the right of the public but are
seeking a declaration of their individual or
personal rights or the individual or persona
rights of any other person or persons in whom
they are interested, then the suit would be
out si de the scope of Section 92 (see N
Shannmukham Chetty v. V. M Govinda Chetty,

Ti rumal ai Devast hananms v. Udi avar

Kri shnayya Shanbhaga, Sugra Bi bi v. Haz

Kummu M a ‘and Mulla: Cvil Procedure Code

(13th edn.) Vol. 1, p. 400). ‘A suit whose
primary object-or purpose is to renedy the

i nfringenent of an individual right or to
vindicate a private right does not fall under the
section. It is not every suit claimng the reliefs
specified in the section that can be brought
under the section but' only the suits which

besi des claimng any of the reliefs, are brought
by individuals as representatives of the public
for vindication of public rights, and in deciding
whet her a suit falls within Section 92 the court
nust go beyond the reliefs and have regard to
the capacity in which the plaintiffs are suing
and to the purpose for which the suit was
brought. This is the reason why trustees of
public trust of a religious nature are precluded
from suing under the section to vindicate their

i ndi vidual or personal rights. It is quite

i material whether the trustees pray for

decl aration of their personal rights or deny the
personal rights of one or nore defendants.

VWhen the right to the office of a trustee is
asserted or denied and relief asked for on that
basis, the suit falls outside Section 92.

11. W see no reason why the sane principle
shoul d not apply, if what the plaintiffs seek to
vindi cate here is the individual or persona

ri ght of Krishnabodhashramto be installed as
Shankar acharya of the Math. Were two or

nore persons interested in a Trust bring a suit
purporting to be under Section 92, the

guestion whether the suit is to vindicate the
personal or individual right of a third person or
to assert the right of the public nust be

deci ded after taking into account the dom nant
purpose of the suit in the light of the
allegations in the plaint. If, on the allegations
inthe plaint, it is clear that the purpose of the
suit was to vindicate the individual right of

Kri shnabodhashramto be the

Shankaracharya, there is no reason to hold

that the suit was brought to uphold the right

of the beneficiaries of the Trust, nerely

because the suit was filed by two or nore
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menbers of the public after obtaining the
sanction of the Advocate-General and claim ng
one or nore of the reliefs specified in the
section. There is no reason to think that
whenever a suit is brought by two or nore
persons under Section 92, the suit is to

vindi cate the right of the public. As we said, it
is the object or the purpose of the suit and not
the reliefs that should decide whether it is one
for vindicating the right of the public of the

i ndi vidual right of the plaintiffs or third

per sons.

XX XX XX

14. It is, no doubt, true that it is only the
all egations in the plaint that should be | ooked
into inthe first instance to see whether the
suit falls within the anbit of Section 92 (See
Associ ati'on of R-D.B. Bagga Singh v. Gurnam

Si ngh, Sohan Singh v. Achhar Singh and Radha
Krishna v. Lachhm Narain. But, if after
evidence is taken, it is found that the breach of
trust alleged has not been made out and that
the prayer for direction of the court is vague
and is not based on any solid foundation in
facts or reason but is made only with-a viewto
bring the suit under 'the section, then a suit
purporting to be brought under Section 92

must be di sm ssed. This was one of the

grounds relied on by the H gh Court for

hol ding that the suit was not nmmintainable
under Section 92."

18. Prior to |legislative change made by the Code of Civi
Procedure (Amendment) Act, 104 of (1976 the expression used
was "consent in witing of the Advocate-General". This

expression has been substituted by the words "l eave of the
Court". Sub-Section (3) has al so been inserted by the
Amendnment Act. The object of Section 92 CPCis to protect the
public trust of a charitable and religious nature from being
subj ected to harassnent by suits filed against them Public
trusts for charitable and religious purpose are run for the
benefit of the public. No individual shoul d take benefit from
them |f the persons in nanagenent of the trusts are
subjected to multiplicity of |egal proceedings, funds which are
to be used for charitable or religious purposes would be
wasted on litigation. The harassnment ni ght di ssuade
respect abl e and honest peopl e from beconm ng trustees of

pubic trusts. Thus, there is need for scrutiny. In‘the suit
agai nst public trusts, if on analysis of the avernents
contained in the plaint it transpires that the primary object
behi nd the suit was the vindication of individual or persona
rights of some persons an action under the provision does not
lie. As noted in Swam Parnatnmanand’ s case (supra) a suit
under Section 92 CPCis a suit of special nature, which pre-
supposes the existence of a public trust of religious or
charitabl e character. Wen the plaintiffs do not sue to

vindi cate the right of the public but seek a declaration of their
i ndi vidual or personal rights or the individual or persona
rights of any other persons or persons in whomthey are

i nterested, Section 92 has no application

19. In Swany Parmat manand’ s case (supra) it was held that
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it isonly the allegations in the plaint that should be | ooked
intointhe first instance to see whether the suit falls within
the anbit of Section 92. But if after evidence is taken it is
found that the breach of trust alleged has not been made out
and that the prayer for direction of the Court is vague and is
not based on any solid foundation in fact or reason but is

made only with a view to bringing the suit under the Section
then suit purporting to be brought under Section 92 nust be

di sm ssed

20. In Chettiar’'s case (supra) it was held that normally notice
shoul d be given before deciding the question as to whether
| eave is to be granted.

21. If in a given case notice has not been given and | eave has
been granted, it is open to the Court to deal with an
application for revocation and pass necessary orders.

22. One of the factual aspects which needs to be highlighted

is that the allegations which have been nade agai nst

respondents 2,3 and 10 are referable to a decision taken by

the Board, though may be by majority. The fundanental

guestion that arises i's whether allegations against three of

them woul d be sufficient to taint the Board s decision. As was
observed by this Court in Swany Parmatnmanand’ s case,

(supra) to gauge whether the suit was for vindicating public

rights, the Court has to go beyond the relief and to focus on

the purpose for which the suit is filed. To put it differently, it is
the object or the purpose for filing the suit and not essentially
the relief which is of paranount i nportance.  There cannot be

any hard and fast rule to find out whether the real purpose of

the suit was vindicating public right or the object was

vi ndi cation of some personal rights. For this purpose the focus

has to be on personal grievances.

23. On a cl ose reading of the plaint averments, it is clear that
though the color of legitinmacy was sought to be given by

projecting as if the suit was for (vindicating public rights the
enphasis was on certain purely private and personal di sputes.

24. In Sugra Bibi v. Hazi Kunmu Ma (AIR 1969 SC 884) it

was held that the nmere fact that the suit relates to public trust
of religious or charitable nature and the reliefs clained fall
within some of the clauses of sub-Section (1) of Section 92
woul d not by itself attract the operation of the Section, unless
the suit is of a representative character instituted in the
interest of the public and not nerely for vindication or the

i ndi vidual or personal rights of the plaintiffs.

25. To put it differently, it is not every suit clainng reliefs
specified in Section 92 that can be brought under the Section

but only the suits which besides claimng any of the reliefs are
brought by individuals as representatives of the public for

vi ndi cation of public rights. As a decisive factor the Court has
to go beyond the relief and have regard to the capacity in

which the plaintiff has sued and the purpose for which the

suit was brought. The Courts have to be careful to elimnate

the possibility of a suit being l|aid against public trusts under
Section 92 by persons whose activities were not for protection

of the interests of the public trusts. |In that view of the matter
the H gh Court was certainly wong in holding that the grant

of leave was | egal and proper. The inpugned order of the Hi gh
Court is set aside. The appeal is allowed but w thout any order

as to costs.




