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1. Both these appeals can be di sposed of by this comon
judgrment as the question under consideration in both cases
bears on the |anguage of clause (6) of Article 324 'of the
Constitution of India.

2. The Election Commission of India is the appellant in
both the appeals, Ar-
63

ticle 324 of the Constitution vests in the El'ecti on
Conmi ssion the power of superintendence, ~direction and
control of the preparation of electoral rolls for, and the
conduct of, all elections to Parliament and to the
Legi sl ature of every State.
3. Clause (6) of Article 324 reads as under
"The President, or the Governor of° a State,
shall, when so requested by the Election
Conmi ssion, make available to the Election
Comm ssion or to a Regional Comm ssioner . such
staff as nay be necessary for the discharge of
t he functions conferred on the El ecti on
Comm ssion by clause (1)".
4. Article 327 enables Parlianent to nmake provision wth
respect to all nmatters relating to, or connected wth,
elections to either House of Parlianent or to the House  or
either House of Legislature of a State including the
preparation of electoral rolls, the delimtation of
constituencies and all other matters necessary for securing
the due constitution of such House or Houses.
5. In exercise of the power vested in the Parlianent under
these Articles it enacted the Representation of the People
Act, 1950 and the Representation of the People Act, 1951
(hereinafter referred to as 'the 1950 and 1951 Acts’,
respectively). The 1950 Act provides for the allocation of
scats and the delimitati on of constituencies for the purpose
of elections to the House of People and the Legislatures of
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the States, the qualifications of voters at such elections,
the preparation of electoral rolls and the matters connected
therewi t h. The 1951 Act provides for the conduct of
el ections to the Houses of Parlianment and to the House or 1
| ouses of the Legislature of each State, the qualifications
and disqualifications for nmenbership of those Houses, the
corrupt practices and other offenses at or in connection
with such elections. Sections 26 of 1951 Act enables a
District Election Oficer to appoint a Presiding Oficer for
each polling station. Section 159 of the said Act reads as
fol l ows:
159. Staff of every local authority to be
nmade available for election wirk. Every |loca
authority in a State shall, when so requested
by a Regional Conm ssioner appointed under
clause (4) ~of  article 324 or the Chi ef
El ectoral Oficer-of the State, nake avail abl e
to any returning officer such staff as may be
necessary for the performance of any duties in
connection with an el ection."”
6. From _a conspectus of the above provisions it seens
clear to us that on the request of the Election Comm ssion
the President or the Governor of the State nust nake
available to the Election Comm ssion such staff as may be
necessary for the /discharge of functions conferred on the

El ecti on Comm ssion under clause(l) of Article 324. In view
of clause (6) of Article 324 the President or the Governor
of the State when requested will nake available to the

El ection Commission the services of such staff . as may be
necessary for the discharge of the functions conferred on
the Election Commission. By this, it is nmeant ‘that the
per sons whose services nay be placed at the disposal of the
El ecti on Comm ssion nust be persons who are either enployees
of the Central GCovernment or of the State Covernnent.
Again, in view of Section 159 extracted above when a
requisition is made by the Regi onal Comm ssioner, the |[|oca
authority shall make available its staff for the purpose of
duties in connection with an el ection
64
7. Thus far there is no dispute but the controversy arises
in view of the action taken by the District Election Oficer
maki ng the follow ng requisition
"OFFICE OF THE DI STRI CT ELECTI ON OFFI CER- Cum DI STRICT MAG
| STRATE-
Ref . No. 522/ El ec. Pat na, the 22nd, Sept.91
ELECTI ON TOP PRI ORI TY

To

Chi ef Ceneral WManager

State Bank of India

Jaj ej Road Patna
Sub: List of Oficers & Staff for appointnent as “presiding
Oficers & Polling Oficer in Md Term Parlianentary
El ection 1 Assenbly bye-el ection, 1991.
Sir,
I am to inform you that services of |arge nunber  of
Oficers & staff wll be required for appointrment as
Presiding Oficers, Polling Oficers and Patrolling-Ball ot
Box collecting Oficers in the forth comng Md-term
Parliamentary Election & Assenbly bye-election, 1991 in this
district.
You are requested to send conplete 1.11.1991 certain orders
were issued by list of officers and staff of your office &
the said District Election Officer appoint field officers
located in the District Patna ing and deputing sonme of the
enpl oyees under you in the proforma given belowin of the
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State Bank of India on election duty TRIPLICATE through
Speci al Messenger to Shri Keshav Prasad, Additional District
Magi strate (Establishment), Patna.Collectorate, Patna |atest
by 5th Cctober, 1991 positively. Such Oficer or Staff who
is either fermale or disabled or appointed as cashier or
depl oyed on night guard duties or is unavoidably necessary
to be retained as Skeleton Staff in you office or is on |ong
| eave or training deputation nmmy please be sui tably
indicated in the remarks colum agai nst his/her name in the
list so that they may be considered for exenption from
El ection Duties as far as possible and practicable. You are
al so requested to certify that no officer or staff has been
left out.

Please give full name & exzct |ocation & addresss of the
office on the top of the list to facilitate service of
appointnent letters,” Tel ephone nunber of your office &

residence, if available nmay also be indicated bel ow the
addr ess.

I sincerely -hope that you will  extended your full co-
operation &the list relating to your office conplete in al
respect wll ~be nmde available to Shri Keshav Prasad,
Addi ti onal District Magistrate (Establ i shnent), pat na

Col l ectorate | atest by 5th Cctober, 1991 positively.
Pl ease accord highest priority. Please acknow edge receipt.
Yours faithfully,
sd/ -
( ARBI NDPRASAD)
DI STRI CT ELECTI ON OFFI CER
cumDi-strict Magistrate

Pat na. "
8. It appears, on 30.10.1991 adn 1.11.1991 certain orders
wer e issued by the said District El ectii on Oficers

appoi nting and deputing sonme of the enployees of the State
Bank of India on elections to  the Barh Parlianmentary
Costituency and Pali Assenbly constituency which were to be
held on 16.11.1991. Thereupon the first respondent filed a
wit petition (CWC No. 7815 of 1991) in the Hi gh court of
Pat na

65

prayi ng for quashing these communi cations on the ground that
t he District Election Oficer had no authority to
requisition the services of the Bank enployees for election
duty.

9. While this wit petition was pending, sonetinme in My,
1993, in connection with the polling to be held in 35-Patna
Parliamentary Constituency, similar letters of appointnent
of employees of the State Bank of India for election duty
were issued by the District Election Oficer, Pat na.
Therefore, the first respondent noved an ,application for
amendment to include a challenge to these letters of
appoi ntnent as well. The anmendnment was al | owed.

10. The Hi gh Court, by the inmpugned judgnent dated 21.5.1993,
held that the District Election Oficer had no power  ‘under
Section 26 of the 1951 Act to requisition the services  of
enpl oyees of the State Bank of India for election duty. The
High Court took the viewthat the State Bank of India was
not a local authority within the nmeaning of Section 159 of
the 1951 Act. Accordingly, the Hgh Court quashed the
orders and issued a wit in the nature of nandanus-
conmandi ng the Election Commission of India not to
requisition the services of the enployees of State Bank of
India in exercise of its power under Section 26 of the 1951
Act .

11.1t may here be nentioned that during the pendency of the
wit petition, the counsel for the El ection Comnssion
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brought to the notice of the High Court that by a |judgnent
dated 7.11.1989 the H gh Court of Rajasthan had quashed the
order of the District Election Oficer, A nmer dated 8.8.1989
by whi ch he had requisitioned the services of the enployees
of the Life |Insurance Corporation of India, A ner for
election duty. This was in Wit Petition No.4644 of 1989,
Cvil Appeal No. 4611 of 1989 is against that judgnent.

12. The submission of M.S. Mirlidhar, |earned counsel for
the appell ant, El ection Commission of India, in Gvil Appea
No. 6026 of 1993 run thus:

Under Article 3249 the superintendence, direction, contro
and the conduct of all elections to Parlianment and to the
Legi sl ature of every State vests in the Election Comi ssion
These el ections have to be conducted fairly and property. A
| arge number of officers are required to man a nunber of
polling stations that are required to be set up in each
State. For each polling 'station five personnel are required
in the mnimm - That is why clause (6) of Article 324 of
the Constitution of India envisages that when a request is
nmade by t'he El ection Conmm ssion or a Regi onal Comn ssioner
the President or the Governor will provide such staff as my
be necessary for discharging the functions stated in clause
(1) thereof. The question then is, whether the words ' such
staff’ occurring clause (6) are to be confined only to the
staff under the Governnment? |In this connection, Article 327

nmay also be seen. In regard to all matters concerning the
el ections, the Parlianent can make provision by [|aw. In
exercise of that power the 1950 and 1951 Acts came to be
enact ed. Therefore, \in ascertaining the meaning of ’such
staff’ we will have to necessarily |ook at the 1950 and 1951
Act s.

13. Section 13A of the 1950 Act deals with the Chief
El ectoral O ficer for each State. He will have to be a
Gover nnent

66

servant. Simlarly, Section 13A deals with the District

El ection Oficers. Under Section(13CC, Oficers and staff-
nmenbers enployed in connection wth the preparation
revision and correction of the electoral rolls are deened to
be on deput ati on. They are subj ect to control
superi ntendence and discipline of the Election Comm ssion.
Simlarly, wunder Section 28A of the 1951 ~Act Returning
Oficers, Presiding Oficers, etc., arc deemed to be on
deputation and are subject to control, superintendence -and
di sci pline of the Election Comm ssion

14. Section 21 of the 1951 Act enables the Election
Commi ssion to nominate a Returning Oficer. So also an
Assi stant Returning O ficer can be appointed by the Election
Conmi ssion. Both are expected to be Governnment Officers or
enpl oyees of a local authority. 1In contrast, under ~ Section
26, a Presiding Oficer for polling station could be anyone,
not necessarily a Governnent servant or an enployee of a
local authority. This is an inportant distinction. Section
13A tal ks of breaches of official duty in connection wth
election and includes the District Election Oficers,
Returning Oficers, Polling Oficers etc. So also Rules 17
(c), 34, 35 and 53(2) speak of non-Governnment servants as
wel | . I n support of the subm ssion reliance was placed on
the decisions in KP. Roy v DO Rules, District Magistrate,
Howah AIR 1971 Calcutta 461 and the judgment in GCivi
Appeal No. 4611 of 1989. 1In the first case Railway enpl oyees
were involved while in the latter enployees of Life
I nsurance Corporation were invol ved.

15. Before the H gh Court, an argunent was raised that the
State Bank of India nust be held to be a local authority
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under Section 159 of the 1951 Act. That argunent is not
advanced before us.
16. M. Dushyant Dave, |earned counsel for respondents 1 to
5 in Gvil Appeal No.6026 of 1993 countered: the source of
power to requisition the services being Article 324, court
should first read the plain words of clause (6). That
clause clearly states that the request nmust be made to the
President or the Governor of a State. On receipt of such a
request fromthe El ection Comm ssion, such staff as may be
necessary for discharge of the function under clause (1)
must be nade available to the El ection Commssion or
Regi onal  Commi ssi oner. No doubt, under Article 327 the
Parliament may enmpower drafting the services of others by
enactnment of law. That is why Section 29 of the 1950 Act
and Section 159 of the 1951 Act talk of the obligation of
the local authority to make its staff avail able. Merely
because anyone could be appointed as Presiding Oficer or
pol ling Oficer does not necessarily lead to the conclusion
that services of any person even though not a Governnent
servant . ‘coul d be sought under Article 324(6) If the power,
as contended by the appellant, is granted to the Election
Commi ssi on, it will ~become an inmperium in i nperio
Therefore, it was expressly negatived by this Court in
Digvijay Mdte v. Union of India and others 1993 (3) SCC 175
at 178.
17. Now, we come to Article 324. It will be wuseful to
extract the following clauses of the said Article which have
a bearing on the issues invol ved:
"324.  Superintendence, direction and contro
of elections to be vested in an Election
Conmi ssi on. -1 The superi nt endence,
direction and control of the preparation of
the electoral rolls for,
67
and the conduct of, all elections to Parlia-
ment and to the Legislature of every State and
of elections to the offices of President and
Vi ce-President held under this Constitution
shall be vested in a Commission (referred to
in this Constitution as t he El ecti on
Conmi ssi on) .
XXX XXX XXXXX XXX
324 (4) Before each general election to the
House of the People and to the Legislative
Assenbly of each State, and before the first
general election and thereafter before each
bi ennial election to the Legislative Counci
of each State having such Council, the
President nmay al so appoint after consultation
with the Election Comm ssion such ~“Regiona
Conmi ssioners as he nmay consi der necessary to
assi st tile Election Conmission in the
performance of the functions conferred on the
Conmi ssion by clause(1)."
18. W have already extracted cl ause (6) of Article 324
whi ch enmpowers the El ection Comm ssion to request the Presi-
dent, or the Governor of the concerned State to nmake
avai |l abl e such staff as may be necessary for it to carry out
its duty under clause (1). Such a provision was necessary
for the obvious reason that since the Election Comn ssion
has to hold elections at intervals it is not required to
maintain a huge staff at considerable expense to the
exchequer and therefore the power to seek on request such
staff as is necessary cane to be engrafted in the constitu-
tion itself
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19. We assune that the powers of the Election Conmi ssi on
under Article 324 are plenary. Therefore, the Election
Conmi ssion may issue any direction in the matter of conduct
of elections. But the questions is, in the garb of conduct
of elections, can the El ection Comm ssion usurp the power
not vested in it? This will depend on the understanding of
clause (6) of Article 324. For the conduct of elections
when the Election Commission nmekes a request to t he
President or the Governor to nake available the staff they
are obliged to provide the services. Wat is the meaning of
"such staff? According to M. Dushyant Dave we should refer
to Article 310 which talks of a nenber of GCvil Service (in
contradistinction to Defence Service of the Union or the
State), holding office during the pleasure (Durante bene
placito) of President or the Governor. Obvi ously ’such
staff’ can only nean that staff which is under the contro
of the President or the concerned Governor and not any staff
over which they do not exercise control. It could nean only
that staff on which the President or the Governor, as the
case may be, would be in a position to exercise disciplinary
powers should they refuse the President’'s or Governor’s
directive. Al though the Constitution-nakers did not say the
Union or the State CGovernments but only the President or the
CGovernor, it |Is obvious they would have to act consistently
with Articles 74(1) and 163(1), respectively. Therefore, on
a request by the Election Conm ssion the services of those
Covernment servants who are appoi ntedto public services and
posts under the Central or State Governnents wll have to be
made available for ‘the purpose of election. VWhen the
Constitution cane into force the services of these officers
were readily available. O course, there were also |oca
authorities and the services of the enployees of the |oca
authorities were also available. That is why Section 159 of
the 1951 Act provides that on request from the Regiona
Conmi ssioner or the Chief Electoral Oficer of the State,
the | ocal au-
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thority of the State shall make available to any “Returning
Oficer such staff as nmay be necessary to carry out the
duties in connection with an el ection

20. It is inportant to note that their services came to be
made avail able as Returning Oficers and Assistant Returning
O ficers under Sections 21 and 22 of the 1951 Act introduced
by Amendnent Act 47 of 1966. Barring the services of these
of ficers does the Election Conm ssion - have power to
requi sition the Services of any other person? The argunent
of the appellant is based on several sections of ~ the 1950
and 1951 Acts. W have referred to the relevant| provisions
of the two Acts hereinbefore.

21. Merely because the provisions of the two Acts require
that they must be officers of Government or |ocal authority,
unlike in the case of officers falling under Section 27 of
the 1951 Act, it does not, in our opinion, follow that the
services of the officers of the State Bank of India could be
requi sitioned. Section 26 of the 1951 Act is not a source
of power at all. It does not, in any manner, enable the
El ection Conmission to draft in the services of officers
other than officers of Government and |ocal authority. To
draw i nspiration fromthese sections to support an argunent
that the services of any person could be drafted for the
purpose of election is untenable. My be, to conduct the
el ections many polling stations are set up. Consequent |y,
the services of many persons nmay be required. May be, the
El ection Commission may draw the mininum staff from the
banks to ensure that the banking business is not disrupted
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but the question here is of power and not discretion. | f
there is power it nay be exercised with circunspection and
m ni mum staff may be requisitioned but if there is no power
the question of the nbde of its exercise will not arise at
all. It is a question of existence of power and not the
manner of its exercise.

22. Article 324 does not enable the Election Commission to
exerci se untranmel ed powers. The El ection Conmi ssion nust
trace its power either to the Constitution or the law nade
under Article 327 or Article 328. Oherwi se as was held by
this Court in Digvijay Mdites Case (supra) (in which one of
us, Mhan,J., was a party) it would becone an inperium in
i nperi o which no one is under our constitutional order

23. In K.P. Roy's case (supra) it dealt with t he
appoi ntnent of Railway enployees as Polling or Presiding
Oficers. The question was whether the consent of these
officers whose services were requisitioned was necessary?
This has no bearing on the issue under our consideration

Besi des, Railway enpl oyees are Governnent servants.

24. The " _penalty provisions under the two Acts on which
reliance was placed cannot but relate to those officers who
are covered thereunder and not any person as is urged by the
El ection Commission. ~ There can be no question of invoking
the penalty provisions against those enployees whose

services the Election Comm ssion cannot requisition. e
are, therefore, unable to appreciate how these provisions
f ound in tw statutes can be of ~-any -assistance in

determ ning the scope and anbit of the power to requisition
t he services of enpl oyees bel ongi ng to di fferent
organi sations. |In our view, there is no cooperation

25. The decision of this Court in Sukhdev Si ngh V.
Bhagat ram (1975) 3 S CR 619 and t he decisi on of t he
Al'l ahabad Hi gh Court in the Case of Shyam Lal Sharma v. Life
I nsurance Corporation & Another (1970) 2 FLR 357 are not
rel evant for our purpose. The question there was | whether
rules or regulations franed in exercise of statutory powers
prohi biting enpl oyees fromindulging in political activities
and taking part in electioneering etc., could be legally
nmade. No such question arises here.

26. In view of the foregoing discussion, ~we hold the
i mpugned comuni cations issued by the District” Election
Oficer-cumDistrict Mgistrate, Patna have been rightly
guashed by the Hi gh Court of Patna. Equally so, the High
Court of Rajasthan was right in quashing the order of the
District Election Oficer, A nmer dated 8.8.1989. We
therefore, uphold the inmpugned judgnments of the H gh Courts.
The civil appeals are accordingly dismssed.  However, there
shall be no order as to costs.
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