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N THE SUPREME COURT OF | NDI A
CRI M NAL APPELLATE JURI SDI CTI ON

CRIM NAL APPEAL NO. 1416 OF 2008

KAl LASH NATH L. APPELLANT
VERSUS
STATE OF U.P. ... RESPONDENT
ORDER
1. The prosecution story is as under: -
1.1 Chhoti - P.W 1, the conplainant in the case was

earlier married to Kallu Singh of village Tendwar, P.S.
Maholi, District Sitapur and had three sons from him
nanely, Virendra, Surendra and Mahendra. Kal l u Si ngh
af oresaid had an uncl e nanmed Ram Si ngh and Ram Si ngh had
a son nanmed Lallu Singh. Kallu Singh owned a house in
vill age Tendwar. A short distance therefrom was the
residential house of Vikram Singh -P.W 5 nephew of
Kal | u Si ngh. Kallu Singh aforesaid was nurdered about
12 years before the date of the present incident and as
per the prosecution story a partition had been effected
between Kallu Singh and Lallu Singh with regard to the
mango grove in Khasra No. 165 which jointly belonged to
them The story further goes that Lallu Singh sold his

portion of the grove to Kailash, the appellant herein,
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in the year 1970 as he was living with himat that tine.
It also appears that Lallu Singh did not pay any anount
to Chhoti or the sons of Kallu Singh though they clained
a share in this property as well. It further appears
that two years after the nurder of Kallu Singh, Chhoti -
P. W started living with Deep Singh in her house as
her second husband and it was Deep Singh who continued
to |l ook after the properties of Kallu Singh and his sons
born from Chhoti. Deep Singh, who al so happened to be a
di stant cousin of Kallu Singh, had two brothers Vikram
Si ngh and Lakhan Singh. In the year 1976, Kallu Singh's
sons from Chhoti i.e. Virender, Surender and Mhender
had filed a suit claimng the land covered by Khasra No.
165 which Lallu Singh had sold to Kailash Nath appel | ant
and it was Deep Singh who had pursued the matter in
court on behalf of the plaintiffs. A few days before
the incident negotiations took place between the
appel l ant and Lallu Singh about the proposed sal e of yet
anot her mango grove covered by Khasra No. 243 in which
Kallu Singh's famly also clainmed a share. Deep Singh

on receiving this information, and in deep consternation
went to the appellant and protested agai nst the proposed
sale. This fact annoyed the appellant and he told Deep
Singh that he would one day kill him as he had been an
obstacle in all his transactions. |t appears that this

|atest incident was the fall out of sone earlier
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i ncidents where the parties had quarrelled over property
or other mtters and Deep Singh in fact had noved
applications before the DIG and the Superintendent of
Police apprehending danger from Kailash and his

associ at es.

1.2 At about 1:00a.m on the 17t" June, 1980, Deep
Singh and Chhoti were sleeping on the roof of the
Baithak in their house in village Tendwar on one cot, on
which a quilt had been spread out. A lantern was al so
kept burning on the railing of the roof of the baithak.
Kallu Singh's sons Virender and Surender were sleeping
on their cots in a part of the baithak adjoining the
mai n residential house whereas the other |adies of the
famly were sl eeping inside and Vi kram Singh in his hone
a short distance away, Chhoti was, however, rudel y
awakened on hearing the sound of a gun shot and she saw
Deep Singh lying besides her wth a gun shot injury and
bl eeding profusely. She imrediately got up and noticed
t hat accused Bal want Singh (since dead) was present near
the cot and re-loading his weapon whereas Kailash Nath,
Ranpal and five others were standing cl ose by. Chhot i,
t hereupon, fell to her knees and pleaded with the
appellant not to harm her husband but he neverthel ess
fired a shot killing him at the spot and al so caused

injuries to Chhoti. The noi se which canme about
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attracted P.W's 4 and 5 to the place of incident on
whi ch the accused ran away but before they did so they
were identified by the witnesses in the light of the
torch which they were carrying. Vikram P.W thereupon
wote (on the dictation of Chhoti) a report Exhibit Ka-1
at about 5:00a.m and reached the Police Station, Mholi
at about 7:15a.m on which a formal FIR was | odged at
that tine. After recording the FIR, Kesho Prasad Rai,
P.W 8, Inspector of Police and the SHO reached the
place of incident and sent Chhoti for her nedical
exam nation to the Primary Health Centre, Maholi. He
al so made the necessary spot investigation, recovered
one spent .12 bore cartridge, a blood stained lathi, a
blood stained quilt and also a portion of the blood
stai ned cot, which were duly seal ed and deposited in the
Mal khana in the police station. Dr. Habib Ahmad, P.W
3, also exam ned Chhoti at 10:30 a.m on the 17t" June,
1980 and detected 2 gun shot injuries wth blackening
and charring thereon and on an x-ray exam nation found
sone pellets enbedded in her body as well. On the
conpletion of the investigation, all the accused, 8 in
nunber, were charged for offences punishable under
Sections 302/147/148/ 149 of the |PC It appears that
accused Balwant died before commencenent of the trial.
The trial was, accordingly, held with respect to the

remai ning 7 accused, who were convicted for offences
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puni shable wunder Sections 302/149 of +the |PC and
sentenced to life inprisonnent and under Section 307/ 149
IPC to three years rigorous inprisonnent. An appeal was
thereafter filed in the Hgh Court. During its
pendency, appellant Ratnu also died. The High Court
went into the matter wth respect to five of the
appel lants and observed that as four out of them had
caused no injuries to the deceased and as there was a
|l ong history of aninosity between the parties it could
be a case of false inplication of sone of them The
High Court, accordingly, gave the benefit of doubt to
four but dism ssed the appeal of the appellant herein,
Kailash Nath, who is now the only person left in the

fray.

2. M. K V. Vishwanat han, the |earned senior counsel
for the appellant has raised three basic argunents
during the course of hearing. He has first pointed out
that in the light of the fact that Chhoti P.W 1 had not
seen the shot being fired by Balwant as she had been
asleep at that time and had woken up in alarm and seen
that Deep Singh had al ready been injured and as only one
injury had been suffered by the deceased as per the
prosecution, the story of a second shot by the appell ant
was not believable. El aborating this argument, M.

Vi shwanat han has pointed out that the fact whether one
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shot or two shots had been fired had to be determ ned
fromthe pellet holes in the clothes that the deceased
and the injured had been wearing but as the clothes had
not been taken into possession, a presunption should be
drawn against the prosecution and it nust be held that
one and not two shots had been fired which would clear
t he appellant. It has also been pleaded that there
appeared to be no apparent notive for the incident and
the suggestion with regard to the aninpbsity on account
of the various |and transactions etc. which had been
spelt out by the prosecution, had been found by the High
Court to be unacceptable and the H gh Court had accepted
the story given in Ex Ka. 5 to K 7. He has al so pointed
out that as the conplaints all egedly made by Deep Singh
|l ong before his death that he apprehended danger at the
hands of the appellant and his associates had seen the
light of the day for the first time in court, their
veracity was doubtful. It has finally been pleaded by
M. Vishwanat han that aninosity between the parties was
admtted and in the light of the observations of the
Hi gh Court, the appellant too was entitled to the
benefit of doubt which had been given to the other

accused.

3. M. Ratnakar Dash, the |earned senior counse

representing the State of Uttar Pradesh has, however,
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controverted the argunents raised by M. Vishwanathan.
He has pointed out that though the notive had been
proved beyond doubt but in the face of the direct
evidence in the person of Chhoti, P.W 1 who was also
an injured eye wtness, the absence of notive would have
no effect on the prosecution story. He has pleaded in
el aboration that the place of incident, the time of the
i ncident and the weapons used in the crine have not been
di sputed by the defence and in the light of the fact
that the FIR had been recorded by 7:15a.m at the
Police Station which was situated 12 mles away fromthe
pl ace of the incident, supported the prosecution story
in its entirety. He has also pointed out that as per
the doctor's evidence the injuries had been caused with

a shot gun

4, We have heard the | earned counsel for the parties
at great length and gone through the record very

careful ly.

5. It would be relevant that Chhoti, P.W 1, is an
injured wwtness. She is also the wife of the deceased.
W see from the record that in the course of her
extensive cross exam nation Chhoti was not in any way,
fazed. She gave a long description of the incident and

despite her cross-exam nation she stood by the story of
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the shot fired by the appellant. W also observe that

the tinme and place of incident and the weapon used have

not

we notice that the nedical

prosecuti on version.

been controverted by the defence.

following injuries on the dead body:

“ 1. Infjury No. 1 firearm entry wound 8cns
fromup to downward X 5cnms side to side on
the head towards front sid eof forehead in
the central |ine above the root of the nose.
Around this injury up to the neck in the
area of 29 cns up to down and 18 cns side to
side blackening signs and tatooing were
present.

2. Fire arm exit wound neasuring 2cnms X
2cnms on the head 7 cns above the ear 11 cns
above the outer portion of the eye brow and
on t he backsi de.

On dissection |I found that frontal bone had
got fractured below the injury No. 1 in
which a hole neasuring 5 cns side to side X
4.5 cnms  upto downward was avail able.
Fracture of size 3 cns X 2.5 cns. Was found
in the parietal bone which was apparent
below the Injury No. 2. A fracture
measuring 9cns. Long X linear was found in
pari etal bone which was comencing from the
entry wound. Fracture in the -- --- bone
nmeasuring 6 cns X linear was avail abl e which
was radiating fromthe exist wound.

3. Entry shadow of four pellets on the
shoul der at deltoid region just below the
shoulder lip in the area of 9 cns X 8 cns an
size neasuring 0.4 cm X 0.4 cm X ski deep.
No tattooing or Dblackening signs were
avai | abl e. The distance of two wounds was
1.5 cns to 1.09 cns.

4. Abrasion in the area of 2 cnms X 0.2
cm Towards hair backside on the upper

Even ot herw se,
evi dence clearly supports the

Dr. MM Qupta — P.W 6 found the
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portion of the arm 7.5 cns above the tip of
t he el bow.

5. Abrasions in the area of 0.5 cm X 0.5
cm On the left forearm outside portion 6
cns. Below the tip of the el bow

0. Abrasion in the area of 1 cm XC 0.5 cm
on the backside of the left forearm 6.5 cns.
above the ankle on the radial side.

7. On the backside of index finger and
left thunb blackening and tatooing was
avai lable in the area of 13 cns X 7.5. cns
3 cns fromthe ankle.

On internal examnation | found that upper
menbrances of the brain had burst and the
brain was in liquid in connection. From

here | found 5 Tiklis and 20 small pellets

and having taken them out, it had been sent

to S.P. Sitapur in sealed condition. About

6 ozs senm -digested food material has been

found in his abdonen. Excrenment had been

filled here and there in the smal

i ntestine. Excrenent in the upper portiion

of the large intestine had been filed and

Readi ni was |lying enpty.”
6. Injury No. 1 is the wound of entry with charring
and bl ackening and injury no. 2 of the exit of injury
no. 1. Injury Nos. 3-7 appear to be by an independent
shot as they are placed far apart from injury no. 1
which is from point blank range. It is also clear from
the evidence that 12 snmall pellets and 5 wads were
found enbedded in the head of the deceased. Further in
his cross exam nation, the Doctor has stated that even
injury Nos. 3,4,5 and 6 could be caused with a fire arm

If that be so, the spread of the injuries would clearly

reveal that not one but two shots had hit Deep Singh as
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he lay on the bed. The statenent of the doctor also
reveals the presence of two gun shot injuries on the
person of Chhoti and after a radiological exam nation
radi o opaque shadows were seen on her person confirm ng
the prosecution story that these too had been caused by

a shot gun

7. The fact that the incident happened on the roof
of the baithak is also borne out from the statenent of
the Investigating Officer, P.W 8, Kesha Prasad Rai. He
deposed that on reaching the place of incident he had
pi cked up an enpty cartridge, various weapons and ot her
itenms already referred to above from near the dead body
on the roof itself. As a matter of fact the defence has
not challenged the fact that incident had happened in
the house but it has been argued that the injuries had
been sustained by Chhoti in the house though not on the
r oof . W find no basis for this suggestion which

needs to be rejected strai ghtaway.

8. W are also of the opinion that statement of P.W
5 Vikram Singh, the scribe of the FIR also nerits
acceptance. Undoubtedly he had not been injured but it
has conme in evidence that he had been sleeping on the

ground floor of his house a very short distance away.
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9. M. Vi shwanat han  has, however, dwel t very
extensively on the lack of notive and on the contrary
the notive for false inplication. He has pointed out
that there was no categoric evidence to show (apart from
the nere ipse dixit of the Pws') that the relations
between the parties prior to the incident were strained
and on the contrary it appears that sone quarrel between
the groups had taken place and as the deceased bel onged
to the opposite group it had been thought proper to sort
hi m out once and for all and Chhoti had been used as a
willing tool. It has been pointed out that the Hi gh
Court itself had not believed the story of the nango
groves and had per force fallen back on the docunents
Ex. Ka, 5 to K 7 to show notive but as these docunents
had been produced in the court for the first tinme during
trial, their veracity was clearly in doubt. It is true
that the H gh Court has given a finding show ng an
absence of notive. The fact, however, remains that de
hors these docunents the other evidence reveals the
extent of aninosity between the parties with nurders and
counter nurders and litigations going back to the 1960s.
It has also cone in evidence that Kallu Singh, the first
husband of Chhoti had been nurdered and one of the P.W
was Vi kram Singh who also testified that on account of
various issues there was nuch aninosity between the

parties. W are further of the opinion that in a case



CRL.A. NO. 1416 OF 2008 REPORTABLE

of direct evidence, any uncertainty as to the notive

could not be said to be fatal to the prosecution story.

10. M. Vishwanathan has also submtted that as the
High Court had itself opined on the possibility of false
I nplication of several persons who had not caused any
injuries, the same yard stick should apply to the
appellant as well as the evidence against him was rmnuch

to the sanme effect.

11. It is true that sone of the observati ons nade by
the H gh Court do appear to suggest that the prosecution
story was not categoric and could have been concocted.
W are of the opinion that these observations are way
beyond the record and nerely because sone of the accused
who had not caused any injuries to the deceased or the
W t nesses would not nean that they were not present and
it is only as a matter of abundant caution that the
benefit has been given to those accused. Further, it
cannot be ignored that an attack nmade at dead night in a
residential house, where several inmates are present and
a possibility of a swift counter attack by the inmates
cannot be ruled out, the entire incident had to be well
arranged and organi sed and could not be made by one or
two persons. It has cone in the evidence that Chhoti's

house was being used by three of her grown up sons as
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wel | . In any case, the H gh Court has, by way of
abundant caution, given the benefit of doubt to those
who had not caused any injury and on the sane yard
stick, the appellant who is stated to have caused a gun
shot wound to the deceased and to Chhoti P.W, cannot

be treated in the sane nmnner.

12. We, accordingly, dismss the appeal.

[J.M PANCHAL]

NEW DELHI
DECEMBER 10, 2009.
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