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(Arising out of SLP(CRL)No. 4016/2003)

AR JI' T PASAYAT, J.

Leave granted.

Grant of bail to respondent No. 2 (hereinafter referred to as
"accused’) has been challenged in this appeal

Background facts as projected by the appellant essentially are as
foll ows: -

One Prem Kunmar (hereinafter referred to as the 'deceased’ ) was
engaged in the business of noney lending. He had advanced a | oan of
Rs.2 | akhs to one of the accused persons named Naeem / On 11.3.2003,
the deceased was called to the factory of one Kami|, where the accused
Naeem was worki ng as a contractor, by tel ephone call which was
purportedly made by the accused Naeem - Wien the deceased went to that
pl ace, he was shot at by respondent no. 2, accused - Meer Hasan and one
ot her accused naned Wasi m Accused- respondent no.2 shot the fata
shot. On the basis of statenments made by three persons nanely Nawab,
Tul shi Ram and Hari sh Kakkar the respondent-No. 2 was taken to custody.
The first information report was | odged by a person who was not an eye
witness. In the first information report, it was indicated that
unknown assailants killed the deceased. After arrest the accused Meer
Hasan filed application for bail before the | earned Sessions Judge,
Sahar anpur, which was rejected. On being noved by the accused Meer
Hasan- respondent No. 2, by the inpugned judgnment, “a |l earned Single
Judge has granted bail to him

According to the appellant, without even discussing the facts
whi ch wei ghed with | earned Sessions Judge, the H gh Court by a cryptic
order has granted bail. The only stand taken by the accused, during
hearing of the bail application was that he was not named in the FIR
and subsequently his nane has been disclosed in the statenents,
recorded under Section 161 of the Code of Crimnal Procedure, 1973, (in
short the 'Code') after three days. The accused was charged for
conmi ssi on of offence puni shabl e under Sections
302/ 120B of the Indian Penal Code, 1860 (in short the "IPC). It is
submitted that the grant of bail will obstruct the course of justice
and this is not a case where grant of bail was justified.
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In response | earned counsel for the respondent no. 2 \026 accused
submitted that bail has been granted taking into consideration rel evant
aspects and the order is operative since 5.8.2003 w thout any
al l egation of any abuse of the liberty granted by the order of bail
That being so it is submtted that no interference is called for.

There is no definition of the word "Bail’ in the Code, although
of fences are classified as 'Bailable’ and 'Non-Bailable'. Section 2(a)
defines 'Bailable Ofence’ to nean an offence which is known as
bailable in the first schedule or which is made bail abl e by any ot her
law for the time being in force and "Non-Bail abl e O fence" means any
ot her of fence.

| mpugned order of the Hi gh Court reads as follows ;

"Applicant’s counsel submits that
applicant 'is not named in the F.I. R and
subsequently his nane has been disclosed in the
statenment recorded under Section 161 Cr.P.C.
after 3 days.

Consi dering the facts and circunstances
of the case and w thout expressing any opini on
inthe nerits of the case applicant is admtted
to bail.

Let the applicant Meer Hasan @ Faddar invol ved
in case Crime no. 90/2003 under Sections
302/120-B 1. P.C. P.S. Mandi District Saharanpur
be rel eased on bail on his executing a
personal bond and on furnishing two sureties
each in the |like amobunt to the satisfaction of
court concerned."”

Even on a cursory perusal the Hi gh Court’s order shows conplete

non- application of mind. Though detail ed exam nation of the evidence
and el aborate docunmentation of the nerits of the case is to be avoided
by the Court while passing orders on bail applications. Yet a court
dealing with the bail application should be satisfied as to whether
there is a prima facie case, but exhaustive exploration of the nerits
of the case is not necessary. The court dealing with the application
for bail is required to exercise its discretion in a judicious nmanner
and not as a matter of course.

There is a need to indicate in the order, reasons for prim facie
concl udi ng why bail was being granted particul arly where an accused was

charged of having conmitted a serious offence. It is necessary for the
courts dealing with application for bail to consider anbng other
circunstances, the following factors al so before granting bail, they
are:

1. The nature of accusation and the severity of punishnent in

case of conviction and the nature of supporting evidence;

2. Reasonabl e apprehension of tampering of the wi tness or

apprehensi on of threat to the conpl ai nant;
Prima facie satisfaction of the Court in support of the
char ge.

Any order dehors of such reasons suffers from non-application of

m nd as was noted by this Court, in Ram Govind Upadhyay v. Sudarshan
Singh and Ors. [(2002) 3 SCC 598], Puran etc. v. Ranbilas and Anr.
Etc. [(2001) 6 SCC 338)] and in Kalyan Chandra Sarkar v. Rajesh
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Ranj an alias Pappu Yadav & Anr. [JT 2004 (3) SC 442].

Though a conclusive finding in regard to the points urged by the

parties is not expected of the Court considering the bail application

yet giving reasons is different fromdi scussing nerits or denerits. As
not ed above, at the stage of granting bail a detail ed exam nation of

evi dence and el aborate docunentation of the merits of the case has not to
be undertaken. But that does not nean that while granting bail sone
reasons for prima facie concluding why bail was being granted is not
required to be indicated.

Above being the position, the cryptic non-reasoned order of the
Hi gh Court, is clearly indefensible.

The i mpugned order of the High Court is set aside. The bai

bonds of the respondent no. 2 \026 accused are cancelled and he is
directed to surrender to custody forthwith and in case he does not do

so it shall be the duty of the respondent No. 1 \026 State to take himto
custody i mediately. W nake it clear that we have not expressed any

opi nion.on the nerits of the case. Learned counsel for the respondent

no. 2 submitted that after charge-sheet is placed and/or charge is
framed, the accused shall mnove for bail afresh. If it is so done, it

goes wi t hout saying the same shall be considered on its own merit in
accordance with | aw, about which we express no opinion

Appeal is accordingly all owed.




