http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 3

PETI TI ONER
MAHARUDRAPPA DANAPPA KESARAPPANAVAR

Vs.

RESPONDENT:
THE STATE OF MYSORE

DATE OF JUDGVENT:
16/ 02/ 1961

BENCH

DAYAL, RAGHUBAR
BENCH

DAYAL, RAGHUBAR
SUBBARAO, K.
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1961 AR 785 1962 SCR. (1) 129

ACT:

Muni ci pality Chairman of Managing Committee enpowered to
order paynment of bills for fixed recurring charges-I1f public
servant Prevention of Corruption Act, 1947, (Act 11 of
1947), ss. 2, 5(2)-Indian Penal Code, (Act 45 of 1860), s.

21, cl 10,--Bonbay District Minicipal Act, 1901 (BomIIl of
1901), r. 68.
HEADNOTE:

The question arising for determnation was whether the
Chairman of the Managing Committee of a Minicipality who
coul d order paynent of bills for fixed recurring charges was
a "public servant” within the neaning of s. 21 of the Indian
Penal Code.

Held, that the power to nake paynent of fixed ‘recurring
charges, such as pay bills, inmposed a "duty" on the Chairman
to do so when necessary as the power was vested in the
Chairman for the benefit of the persons entitled to receive
those recurring charges.

Julius v. Lord Bishop of Oxford, (1880) 5 App. Cas. 214,
referred to.

Section 21, d. 10 of the Indian Penal Code nerely requires
that the person should have the "duty" to expend -property
for certain purposes and is not restricted to such cases
only where there is no limtation on the exercise of _that
power of expending property. The Chairnman had the duty to
order paynent and spend noney of the Miunicipality in certain
ci rcunst ances and as such was a "public servant"

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 154 of
1959.

Appeal by special |eave fromthe judgnment and order dated
March 27, 1959, of the Mysore High Court in Criminal Appea
No. 168 of 1956.

S....N. Andley, J. B. Dadachanji, RaneShwar Nath and
Bavi nder Narain, for the appellant.

B. ... Gopal akri shnan and T. M Sen, for the respondent.

1961. February 16. The Judgment of the Court was delivered

by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

130
RAGHUBAR DAYAL, J.-This is an appeal by special |eave
against the judgment of the Hgh Court of Msore at
Bangal ore confirmng the appellant’s conviction for an
of fence under s. 5(2) of the Prevention of Corruption Act,
1947 (Act 11 of 1947), by the Special Judge, Dharwar.
The appellant is alleged to have conmtted the offence while
he was a Municipal Councillor and Chairman of the Managing
Commi ttee of the Naval gund Miunicipality. The only question
for determination in this appeal is whether the appell ant
was a 'Public servant’ contenplated by S. 2 of the Preven-
tion of Corruption Act. The contention for the appellant is
that he was not such a 'public servant’.
Section 2 of the Prevention of Corruption Act reads:
" For the purposes of this Act, "public
servant” neans a public servant as defined in
section 21 of the Indian Penal Code".
Section 21 of the Indian Penal Code defines the persons
com ng w thinthe expression 'public servant’ and its Tenth
Cl ause reads:
“Every officer whose duty it 1is, as such
officer, to take, receive, keep or expend any
property, to make any survey or assessment or
to levy any rate or tax for any secul ar conmpn
purpose ~of any village, town or district, or
to nake, authenticate or keep any docunent for
the | ascertaining of the rights of the people
of any village, town or district".

The Rul e 68 framed under the Bonbay District Minicipal Act,
1901 (Bonbay Act 111 of 1901) and admittedly applicable to
the appel |l ant reads:

"The Chairman of an Executive Committee shal
sign paynment orders on behal f  of the Committee
after the Conmittee have passed the bills and
may also order paynent of bills for fixed
recurring charges such as pay bills in
anticipation of the Commttee passing thent
The High Court held that the appellant, as Chairnman of the
Managi ng Commi ttee, could expend the npney of t he
Munici pality as he could order paynment of bills for fixed
recurring charges and that therefore he
131
cane within the purview of the expression 'public servant’
defined in the Tenth Cause of s. 21 of the Indian Pena
Code.
The only criticism which the I|earned counsel for the
appel | ant has urged against this viewis that the H gh Court
did not keep the distinction between the words |,duty’ and

"power’ in mind and that rule 68 enpowers the Chairman to
order paynent and does not inpose a duty on him to / order
paynent . We are of opinion that the power to make  paynent

of fixed recurring charges such as pay bills inposes a duty
on the Chair. man to do so when necessary as the power it;
vested in the Chairman for the benefit of the persons
entitled to receive those recurring charges.

Ref erence may usefully be nade here to what was said in this
connection in Julius v. The Lord, Bishop of Oxford (1).
Earl Cairns, the Lord Chancellor, said in connection wth

the interpretation to be put on the expression it shall be
lawful’ in a certain statute:
"The words 'it shall be lawful’ are not
equi vocal . They are plain and ’'unanbi guous.

They are words nerely making that |egal and
possi ble which there would otherwise be no
right ’'or authority to do. They confer a
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faculty or er, and they do not of thenselves
do nore than confer a faculty or power, But
there may be sonething in the nature of the
thing enpowered to be done, sonething in the
ob. ject for which it is to be done, something
in the conditions under which it is to be
done, sonething in the title of the person or
persons for whose benefit the power is to be
exerci sed, which may couple the power with a
duty, and rmake it the duty of the person in
whom the power is reposed, to exercise that
power when called upon to do so".
The aforesaid power is conferred on the Chairman for the
benefit of the persons who have served the Miunicipality and
have got the right to receive their pay or noney for
articles provided. There may arise cirounstances when any
delay in payment may affect those persons adversely. The
pay is due on the first day of
(1)..(1880) 5 App. Cas. 214, 222.
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the month-and it nmay not be convenient to fix a meet. ing of
the Conmittee at a date for early paynent of the pay due. A
neeting already fixed may have to be adjourned for want of
guor um The passing of the pay bills, in the
circunstances, is noreor less a formal matter and therefore
the rul es enpower the Chairman of the Managing Committee to
order paynment of the pay bills in anticipation of sanction
by the Committee. ' The Chairnman can exercise this power for
the benefit of the enployees voluntarily or when requested
by those persons to exercise it. The nere fact that this
power of the Chairnman was to be exercised only with respect
to fixed recurring charges and in anticipation of the
Conmittee passing the bills for those charges therefore does
not affect the question in any way.. C ause ten of s. 21 of
the Indian Penal Code merely requires that the person should
have the duty to expend property for certain purposes. It
is not restricted to such cases only where there is no
l[imtation on the exercise of that power of expending pro-
perty. The Chairnan has the duty to order paynent and to
spend the noney of t he Muni ci-pal ity in certain
ci rcumst ances. We therefore hold that the appellant was a
(public servant’ when the alleged of fence was comnitted.
In view of our opipion, we do not discuss the effect of s
45 of the Bonmbay District Minicipal Act which | ays down that
every nunicipal councillor shall be deemed to be a public
servant within the nmeaning of s. 21 of the Indian Pena
Code, or the question whether the appellant, as a nmere
Muni ci pal Councillor, cones within the definition of ’'public
servant’ in S. 21 of the Indian Penal Code. These questions
were not considered by the H gh Court.
We therefore dismiss the appeal
Appeal dism ssed
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