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ACT:

Madras General- Sales-tax Act (9 of 1939), s. 12(4)
(b)--Order of Assessing authority-Wen nerges in that of
appel l ate or revisional authority-Period of Iimtation-
Starting point.

HEADNOTE

For the assessnent year 1950-51 the respondent submitted a
return of its net turnover to the Deputy Commercial Tax
Oficer who was the assessing authority. As he determned
the net turnover at a higher anpbunt the respondent appeal ed
to the Comercial Tax Oficer, who allowed the appeal with
respect to one item On 28th Novenber 1952, the assessing
authority issued a revised assessnent order as per the order
of the Commercial Tax O ficer. On 27th Decenber 1952, the
respondent presented a revision petition before the Deputy
Conmi ssi oner of Commercial Taxes raising the only objection

as a new -contention, that it should not have been ~assessed
to tax on anmpounts collected by it by way of tax. On~ 21st
August 1954, the Deputy Conmi ssioner disnissed the petition
on the ground that the respondent was not entitled to raise
a new Contention for the first time. On 4th August 1958.
the Board of Revenue issued a notice to the  respondent
stating that it proposed to revise the assessnent by
including in the net turnover a sumrepresenting the val ue
of cotton purchased by the respondent fromoutside the State

and which was excluded by the assessing authority. After
consi dering the respondent’s objections the Board fixed the
net taxable turnover by including that anount. The

respondent’s appeal to the H gh Court was all owed.

In appeal by the State,

HELD : The order of the Board of Revenue was invalid,
because, under s. 12(4) (b) of the Madras General Sales-tax
Act, 1939, the Board of Revenue could invoke its revisiona
jurisdiction.only wthin four years fromthe date on which
the order of the assessing authority was conmunicated to the
assessee. [734 G 736 B-(]

(i) The subject-matter of the revision proceedings before
the Board of Revenue was only the revised assessment order
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of the assessing authority dated 28th Novenber 1952, and not
the Deputy Conmi ssioner’s order dated 21st August 1954. [736
d

The objection taken by the Board was with regard to the
guestion of exenption allowed by the assessing authority on
the value of <cotton purchased from outside, and that
guestion was not’ raised in revision before the Deputy
Conmi ssi oner of Commercial Taxes. [736 C D

(ii)lt cannot be said that the order of the Deputy

Comm ssioner of Conmercial Taxes, in revision, is the only
operative decision in law on the basis that the order of the
inferior Tribunal (the order of the assessing authority
dated 28th Novenber 1952) nerged in that of the superior
Tribunal (order of the Deputy Commissioner of Comercia

Taxes, dated 21st August 1954). [736 F]

The application of the doctrine of nmerger depends on the
nature of the appellate or revisional order in each case and
the scope of the statu-

733
tory provisions conferring the appellate or revisiona
jurisdiction. In the circunstances of the present case it

could not be said that there was a nerger of the order of
assessment dated Novenmber 28, 1952 with the order in
revision dated 21st August 1954, because, the question of
exclusion of the value of yarn purchased from outside the
State was not the subject-natter of revision before the
Deputy Commi ssi oner of Commercial Taxes. [737 A-B, F-H|

Comm ssioner of Inconme-tax, Bonbay v. Anritlal Bhogilal &
Co. [1959] S.C.R 713 and State of Utar Pradesh v. Mhanmred
Nooh, [1958] S.C. R 595, foll owed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 539 of 1965.
Appeal by special l|eave fromthe judgment and order dated
Septenber 13, 1961 of the Madras Hi gh Court in T.C /No. 162
of 1958.

Bi shan Narain and A. V. Rangam for the appellant.

A. K Sen and D. N. Gupta, for the respondent.

The Judgrment of the Court was delivered by

Ramaswam, J. This appeal is brought by special leave
agai nst the judgnent of the Madras Hi gh Court dated the 13th
Septenber, 1961 in T.C. 162 of 1958.

TheMadurai MIlls Co., Ltd., (hereinafter called the
respondent) isa dealer in yarn, purchasing raw nmaterial
like cotton staple-fibre, etc., manufacturing theminto yarn
and selling the yarn. |In the assessment year 1950-51, the
respondent showed a return of Rs. 15,27,61,883-8-4 before
the Deputy Comercial Tax Oficer, Madurai who after
scrutiny of the account books deternined the net turnover at
Rs. 15,44,09,109-3-1 1. The respondent preferred an appea
before the Commrercial Tax O ficer Mdurai South. It was
contended on behalf of the respondent that a sum of Rs.
1,44,294-14-4 was wongly included by the first assessing
authority in the purchase value of cotton purchased by it
for production of yarn as that anmount only represented the
comm ssion paid by it to Conorin |Investnent Trading Conpany
Limted for the purchase It was al so contended that another
sum of Rs. 81,546-0-1 which represented sale proceeds
realised by selling enpty druns etc. was not realisation in
the course of its business. The Comrercial Tax Oficer
upheld the first contention of the respondent and excl uded
the sumof Rs. 1,44,294-14-4 fromthe total turnover on the
ground that the anpbunt was conmm ssion paid by the respondent
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for the purchase of cotton, but rejected their second
contention wth regard to the sumof Rs. 81,546-0- 1. The
Deputy Commercial Tax O ficer thereafter issued a revised
assessment . The respondent presented a revision petition
bef ore the Deputy Commi ssioner of Conmmercial Taxes and

734

the only objection which the respondent raised was that it
shoul d not have been assessed to tax on ampunts col |l ected by
it by way ,of tax amounting to Rs. 6,57,971-4-9. The
respondent did not raise any other objection regarding the
order of assessnent of the Deputy Conmercial Tax O ficer or
the Commercial Tax Oficer. By his order, dated the 21st
August, 1954, the Deputy Comm ssioner of Commercial Taxes
di smi ssed the revision petition holding that the respondent
was not entitled to raise the contention for the first time
and that even otherwise the Mdras GCeneral Sales Tax
(Definition of Turnover and Validation of Assessnents) Act,
1954, permtted the inclusion of tax in the t axabl e
turnover. On the 4th August, 1958, the Board of Revenue
issued ~a notice to the respondent stating that it proposed
to revise the assessment of the ~Deputy Commercial Tax
O ficer, Mdurai, by including in the net turnover the sum
of Rs. 7,74,62,706-1-6 as that anpbunt was wongly excluded
by the assessing authority. The respondent objected to the
proposed revision’ on'the ground that the proceeding was
barred by limtation under s. 12 of the Madras General Sal es
Tax Act. The respondent al so submitted -that there was no
wong exclusion of 'the sumof Rs. 7,74,62,6706-1-6 by the
Deputy Commercial Tax O ficer in-making the assessnent. By
its order, dated the 25th August, 1958, the Board of Revenue
over-ruled both these contentions of the respondent and
fixed the net taxable turnover as Rs. 23,17,15,948-15-2.

The respondent preferred an appeal to the Madras Hi gh Court
against the order of the Board of Revenue dated the 25th
August, 1958. The Hi gh Court allowed the appeal | holding
that the Board of Revenue could not invoke its revisiona

jurisdiction after the expiry of (the period of Ilinitation
under s. 12 (4)(b) of the Madras Ceneral Sales Tax Act. The
order of the Board of Revenue, dated the 25th August, 1958
was accordi ngly set aside.

The question of lawto be determined in this -appeal is
whet her the order of the Board of Revenue dated the 25th
August, 1958 was illegal because there was a contravention

of the rule of limtation laid down by s. 12(4)(b)" of the
Madras General Sales Tax Act inasnuch as the order of the
Board of Revenue was made after a period of 4 years fromthe
date on which the ,order of the Deputy Conmercial Tax
O ficer was communi cated to the assessee.

Section 12 of the Madras General Sales Tax Act, 1939 (‘Madras
Act 9 of 1939) (hereinafter called the Act) provides --

"(1) The Conmercial Tax Oficer may-

(i) suo notu, or

(ii) 1in cases in which an appeal does not he to him under
section 11, on application-, call for and exam ne

735

the record of any order passed or proceedi ng recorded under
the provisions of this Act by any officer subordinate to
him for the purpose of satisfying hinself as to the
legality or propriety of such order, or as to the regularity
of such proceeding, and may pass such order wth respect
thereto as he thinks fit.

(2) The Deputy Comm ssioner may -

(i) suo notu, or

(ii)in respect of any order passed or proceeding recorded

by the Commercial Tax O ficer under sub-section
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(1) or any other provision of this Act and agai nst which no
appeal has been preferred to the Appellate Tribunal wunder
section 12-A, on application, call for and exanine the
record of any order passed or proceedi ng recorded under the
provisions of this Act by any officer subordinate to him
for the purpose of satisfying hinself as to the legality or
propriety of such order, or as to the regularity of such
proceedi ng, and may pass such order with respect thereto as
he thinks fit.

(3) The Board of Revenue may-

(i) suo notu, or

(ii)in respect of any order passed or proceeding recorded
by the Deputy Conmi ssioner under sub-section (2) or any
ot her provision of this Act and agai nst which no appeal has
been preferred to the Appellate Tribunal under s. 12-A. on
application, call for and exam ne the record of any order
passed or proceeding recorded under the provisions of this
Act by any officer subordinate to it, for the purpose of
satisfying itself as to the legality or propriety of such
order, or _as to the regularity of such proceeding, and may
pass such order with respect thereto-as it thinks fit.,

(4) Inrelation to an order of assessnment passed under this
Act -

(a) The power of the Commercial Tax O ficer wunder clause
(i) of sub-section (1) shall be exercisable only wthin a
period of three years fromthe date on which the order was
comuni cated to the assessee;

(b) The power of the Deputy Commi-ssioner under clause (i)
of sub-section (2) and that of the

736

Board of Revenue under clause (i) of sub-section (3) shal
be exercisable only within a period of four years from the
date on which the order was comunicated to the assessee"

It was contended on behalf of the appellant that the  order
revi sed by the Board of Revenue was the revisional order of
the Deputy Comm ssioner of Commercial Taxes dated the 21st
August, 1954 and not the order of (the Deputy Comrercial Tax

Oficer and therefore the power of revision by the / Board
of Revenue was not exercised beyond t he peri od of
[imtation provided by s. 12 (4) (b) —of the Act. "W are
unable to accept this argument as  correct. The only

subj ect-matter of the revision proceedi ngs before the Board
of Revenue was the revised assessnent order of the Deputy
Commercial Tax Oficer, Mudurai dated the 28th Novenber,
1952. The objection taken by the Board of Revenue was~ with
regard to the question of exenption allowed on the value of
the cotton purchased fromoutside the State of Mdras. The
exenption was allowed by the Deputy Conmercial Tax O ficer
in his order of assessnment. The question was not raised
before the Deputy Conm ssioner of Commercial Taxes and the
only point raised before him was wth regard to the
inclusion of the amunt of tax to the extent of Rs.
6,57,971-4-9 in the taxable turnover. It is nmanifest  that
the subject-matter of the revision proceedings before the
Board of Revenue was the revised assessnent order of the De-
puty Commercial Tax Oficer, Mdurai dated the 28t h
Novenber, 1952. It follows that the order of the Board of
Revenue was nade beyond the Iinmt of four years prescribed
by s. 12(4)(b) of the Act and it is, therefore, invalid. On
behal f of the appellant, the argunent was put forward that
if a statutory appeal is provided agai nst an order passed by
a Tribunal, the decision of the appellate authority is the
operative decision in |aw It was said that if the
appel l ate authority nmodifies or reverses the order of the
Tribunal, there was a merger of the latter order wth the
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appel l ate order and it was the appellate order alone that is
effective and can be enforced. But if the appellate order
affirms the order of the Tribunal, there is a nerger of the
original order in the appellate order and it is the

appel | ate order al one which is operative andcapabl e of

enforcenent. In support of this argunent reliance was

pl aced wupon the observation of Gajendragadkar, J., as he
then was i n Comm ssioner of |ncone-tax, Bonbay v. Anritla

Bhogilal & Co. (1) But the doctrine of merger is not a
doctrine of rigid and universal application and it cannot be
sai d that wherever there are two orders, one by the inferior
Tri bunal and the other by a superior Tribunal, passed in an
appeal on revision, there is a fusion of nerger of two
orders irrespective of the subject-natter of the appellate
or revisional order andthe

(1) [1959] SSCR 713 : 34 I.T.R 130 at 136.

737
scope of  the —appeal” or revision contenplated by the
particular statute. In our opinion, the application of the

doctri ne depends on the nature of the appellate or
revi sional _order in each case and the scope of the statutory
provi si ons conferring t he appel l ate or revi si ona
jurisdiction. For exanplein Anritlal Bhogilal & Co’s. (1)
case it was observed by this Court that the order of regis-
tration nmade by the Incone-tax Officer did not nerge in the
appel | ate order of the Appellate Conmi ssioner, because the
order of registration was not the subject-matter of appea
before the appellate authority. It should be noticed that
the order of assessnent made by the Income-Tax « Officer in
that case was a conposite order viz., an, ~order granting
registration of the firmand naking an assessnent. on the
basis of the registration. The appeal was taken by the
assessee to the Appell ate Conmi ssioner against the conposite
order of the Incone-tax Oficer. 1t was held by the High
Court that the order of the lncone-tax Oficer granting
registration to the respondent mnmust be deened to be nerged
in the appellate order and that the revisional power of the
Comm ssioner of |nconme-tax cannot, therefore, be ~exercised
in respect of it. The view taken by the H gh Court was
over-ruled by this Court for the reason that the order of
the Income-tax Oficer granting registration -cannot _be
deened to have nerged in the order of the Appellate
Conmi ssioner in an appeal taken against the conposite  order
of assessnent. Simlarly, in The State of Uttar Pradesh  v.
Mohamed Nooh(2), it was held by this ~Court  that the
principle of nerger cannot apply in the case of an order of
dismissal of a public servant which was made by the
departrmental Tribunal on the 20th April, 1948 and agai nst
whi ch the appeal was dism ssed by the Appellate Authority on
the 7th My, 1949, and the revisional application was
rejected on the 22nd April, 1950. In the circunstances of
the present case, it cannot be said that there was a ' nmerger
of the order of assessnent made by the Deputy Commercial Tax
Oficer dated the 28th Novenber, 1952 with the order of the
Deputy Conmi ssioner of Comrercial Taxes dated the 21st
August, 1954 because the question of exenption on the value
of yarn purchased fromoutside the State of Madras was not
the subj ect-matter of revision bef ore the Deput y
Conmi ssi oner of Commercial Taxes. The only point that was
urged before the Deputy Conmi ssioner was that the sum of Rs.
6,57,971-4-9 collected by the respondent by way of tax

should not be included in the taxable turnover. This was
the only point raised before the Deputy Commi ssioner and was
rejected by him in the revision proceedings. On the

contrary, the question before the Board. of Revenue was
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whet her the Deputy Commrercial Tax O ficer, Madurai was right
in excluding fromthe net taxable turnover of the respondent
the sumof Rs. 7,74,62,706-1-6 which was the value of cotton
purchased by the respondent from outside the State of
Madras. W are

(1)[1959] S.C R 713:341.T.R :130 at 136.

(2) [1958] S.C.R 595.
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"therefore, of opinion that the doctrine of nerger cannot be
i nvoked in the circunmstances of the present case.

For these reasons, we hold that the judgnment of the High
Court is right and this appeal must be dismssed with costs.
V.P.S. Appeal dism ssed.
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