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This is an appeal by | eave agai nst the judgnment of the H gh Court of
Del hi at New Del hi /in Crimnal Revision No.127 of 1995 whereby the Hi gh
Court allowed the said revision petition, setting aside the order of the tria
court dated 28.1.1995 and renanded the matter to the Court of Magistrate
for disposal in accordance with [aw. Brief facts necessary for the disposal of
this case are as follows :

The 1st respondent herein filed a conplaint under sections 120A,
120B, 405, 406, 415, 420, 463, 465 and 468 of the IPC agai nst the appell ant
and other respondents herein alleging that the respondents have cheated and
def rauded hi m Taki ng cogni zance of the said conplaint on 26.5.1992 the
| earned Metropolitan Magistrate summoned the appellants herein and ot her
accused by issuing process under section 204 of the Code of Crim nal
Procedure (the Code) for offences confined to section 420 read with 120B
| PC.

Bei ng aggri eved by the said order of issuance of process the appell ant
and sonme of the accused noved the Hi gh Court and the High Court in the
said petition directed the petitioners therein to nove the trial court against
the order of sumoning. Pursuant to the said order of the H gh Court the
appel l ant herein filed an application purported to be under section 203
Cr.P.C. on 10.3.1993 and the learned trial Judge by his order dated
28.1.1995 after hearing the parties recalled the said summons.

The said order of the |earned Magistrate recalling the sumons
originally issued by himwas chall enged before the H gh Court on the
ground that the Magistrate had no jurisdiction to recall a summns issued
under section 204 of the Code. The Hi gh Court by the impugned order has
all owed the revision petition holding that while the trial court was justified
in taking cogni zance of the offences puni shabl e under section 420 read with
120B IPC it erred in recalling the consequential sumons issued because the
said court did not have the power to review its own order.

It is against the said order of the High Court as stated above, the
appel lant is before us in this appeal

VWhen this appeal cane up for prelimnary hearing on 13.11.2002
| ear ned counsel appearing for the appellant relied on a judgnent of this
Court in the case of KM Mathew v. State of Kerala & Anr. (1992 1 SCC
217) wherein it was held that it was open to the court issuing sunmons to
recall the sane on being satisfied that the issuance of summons was not in
accordance with law. The court which heard this matter at the prelinnary
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stage doubted the correctness of the judgment in Mathew s case (supra)
hence referred that case of N lamani Routray v. Bennett Col enan & Co. Ltd.
(1998 8 SCC 594) to a larger Bench. However said case of N lamani (supra)
got settled out of court hence the issue involved in Mathew s case (supra)
was not decided by the |l arger Bench. Therefore on 3.12.2002 this Court
directed that the present appeal be placed before a 3-Judge Bench with a
view to consider the correctness of the law laid dowmn by this Court in

Mat hew s case (supra). It is in this background this appeal has now cone up
for our consideration.

As noticed above it is the correctness of the view expressed by this
Court in Mathew s case which is now to be considered by us.

It was held in Mathew s case (supra) that section 204 of the Code
i ndi cates that the proceedi ngs before the Magi strate conmences upon taking
cogni zance and issue of summons to the accused. Wen the accused enters
appearance in response to the sumons the Magistrate has to take
proceedi ngs under Chapter XX of the Code. It was further held that the need
to try the accused arises only when there is an allegation in the conplaint
that the ‘accused has comitted the crinme. Hence, if there is no allegation in
the conplaint involving the accused in the conmission of the crinme it is
inmplied that the Magi strate has no jurisdiction to proceed agai nst the
accused. In that background'this Court held that it is open to the accused
served with sunmons to plead before the Magistrate that the process against
hi m ought not to have been issued and if the Magistrate is satisfied with such
an argunent, he may drop the proceedi ngs on reconsideration of the
conplaint on the ground that there was no offence for which accused could
be tried. This Court further observedin Mathew s case, such power is
Magi strate’s judicial discretionand no specific provision is required for the
Magi strate to drop proceedi ngs or rescind the process. It also held that the
order of issuing process being an interimorder and not a judgnent, it can be
varied or recalled. The Court also held that the fact that the process has been
already issued is no bar to drop the proceedings, 'if the conplaint on the
very face of it does not disclose any of fence agai nst the accused.

It is thus seen that in Mathew s case (supra) this Court held that after
i ssuance of summons under section 204 of the Code, it was open to the
Magi strate on being satisfied at the instance of the sunmobned accused to
reconsi der its decision of issuing sumons under section 204. This Court in
that case also held that the Magistrate issuing the summons can do so only
on there being material to issue sumobns hence sumons erroneously

i ssued can be recalled by the Mgistrate for which no specific provision is
required.

Havi ng heard the | earned counsel for the parties-and having
consi dered the judgment of this Court in the case of Mithew (supra) we are
unable to agree with the law laid down by this Court in the said case.

If we anal yse the reasons given by this Court in the said case of
Mat hew then we notice that the said viewis based on the followi ng facts

(a) The jurisdiction of the Magistrate to issue process arises only if
the conpl aint contains the allegations involving the
conmi ssion of a crine;

(b) If the process is issued without there being an allegation in the
conpl aint involving the accused in the conm ssion of a crine

it is open to the sumopned accused to approach the court

i ssui ng sunmons and convince the court that there is no such

all egation in the conplaint which requires his sunmoni ng;

(c) For so recalling the order of summons no specific provision of
law is required
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(d) The order of issuing process is an interimorder and not a
j udgrment hence it can be varied or recall ed.

We will exanmi ne the above findings of this Court in the background

of the scheme of the Code which provides for consideration of conplaints
by Magi strates and commencenent of proceedi ngs before the Magistrate
which is found in Chapters XV and XVI of the Code;

Section 200 contenpl ates a Magi strate taking cogni zance of an

of fence on conplaint to exam ne the conplaint and exam ne upon oath the
conpl ai nant and the wi tnesses present if any. If on such exam nation of the
conplaint and the witnesses, if any, the Magistrate if he does not want to
post pone the issuance of process has to dismss the conplaint under section
203 if he cones to the conclusion that the conplaint, the statement of the
conpl ai nant and the w tnesses has not nade out sufficient ground for
proceedi ng. Per contra if he is satisfied that there is no need for further
inquiry and the conplaint, the evidence adduced at that stage has materials
to proceed, he can proceed to issue process under Section 204 of the Code

Section 202 contenpl ates: postponenent of issue of process : It
provides that if the Magi strate on receipt of a conplaint if he thinks fit, to
post pone the issuance of process agai nst the accused and desires further
inquiry into the caseeither by hinself or directs an investigation to be made
by a Police Oficer or by such other person as he thinks fit for the purpose of
deci di ng whether or not there is sufficient ground for proceeding, he may do
so. In that process if he thinks it fit he may even take evi dence of w tnesses
on oath, and after such investigation, inquiry and the report of the Police if
sought for by the Magistrate and if he finds no sufficient ground for
proceedi ng he can disnm ss the conplaint by recording briefly the reasons for
doi ng so as contenpl ated under secti on 203 of the Code.

But after taking cognizance of the conplaint and exam ning the
conpl ai nant and the witnesses if he is satisfied that there is sufficient ground
to proceed with the conplaint he can issue process by way of sunmons
under section 204 of the Code. Therefore what is necessary or a condition
precedent for issuing process under - section 204 is the satisfaction of the
Magi strate either by exam nation of the conpl ai nant 'and the wi tnesses or by
the inquiry contenpl ated under section 202 that there is sufficient ground for
proceeding with the conpl aint hence issue the process under section 204 of
the Code. In none of these stages the Code has provided for hearing the
sumoned accused, for obvious reasons because this is only a prelimnary
stage and the stage of hearing of the accused would only arise at a
subsequent stage provided for in the latter provisionin the Code. It is true as
held by this Court in Mathew s case before issuance of sunmons the
Magi strate should be satisfied that there is sufficient ground for proceeding
with the conplaint but that satisfaction is to be arrived at by the inquiry
conducted by himas contenpl ated under sections 200 and 202, and /'the only
stage of dismi ssal of the conplaint arises under section 203 of the Code ‘at
whi ch stage the accused has no role to play therefore the question of the
accused on recei pt of summons approaching the court and maki ng an
application for dismssal of the conplaint under section 203 of the Code for
a reconsideration of the material available on record is inpermssible
because by then Section 203 is already over and the Magi strate has
proceeded further to Section 204 stage.

It is true that if a Magistrate takes cogni zance of an offence, issues
process w thout there being any allegation agai nst the accused or any
material inplicating the accused or in contravention of provision of
Sections 200 & 202, the order of the Magistrate may be vitiated, but then
the relief an aggrieved accused can obtain at that stage is not by invoking
section 203 of the Code because the Crim nal Procedure Code does not
contenplate a review of an order. Hence in the absence of any review
power or inherent power wth the subordinate crimnal courts, the renedy
lies in invoking Section 482 of Code.
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Therefore, in our opinion the observation of this Court in the case of

Mat hew (supra) that for recalling an order of issuance of process

erroneously, no specific provision of lawis required would run counter to

the Schene of the Code which has not provided for review and prohibits
interference at inter-locutory stages. Therefore, we are of the opinion, that
the view of this Court in Mathew s case (supra) that no specific provision

is required for recalling an erroneous order, anpbunting to one without
jurisdiction, does not |lay down the correct |aw

In view of our above conclusion, it is not necessary for us to go into
the question whether order issuing a process anmounts to an interimorder or
not .

For the reasons stated above we are in agreenent with the judgnment of
the Hi gh Court inpugned herein. This appeal fails and the sane is
di smi ssed.




