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ACT:

Industrial Dispute-Closure of the MIIl on the ground of
| oss-Workmen awarded retrenchnent benefit-MII reopened
-Only sonme of the former workers re-enployed-\Wages reduced-
Ref erence mmde to single nenber  Tribunal-Another single
menber Tribunal after his retirement-No fresh reference
made- Whet her new Tribunal has jurisdiction “to adjudicate-
Constitution of India, Art. 226-Industrial D sputes Act 1947
(14 of 1947), ss. 7 (1), 8 (2), 10 (1) (c)-lndustrial Dis-
putes Act, 1947, as anended by Industrial Disputes  (Amrend-
ment) Act 1953, s. 25 (H).

HEADNOTE:

The appellant concern was closed on tile ground that it
incurred heavy |osses. Thereupon the workmen raised an
i ndustrial dispute and they were awarded retrenchnent bene-
fits. About two years |ater the appellant concern was re-
opened. But only sonme of the former werekers re-enployea
along with sone new recruits. The wages were |ower than
bef ore. The workers put forward certain danands including
for the demand for absorption of those of the worknmen who
were not re-enployed when the nmll was reopened and for
payment to them of conpensation for unenployment from the
date of reopening. An industrial dispute having arisen the
CGovernment constituted a single Menber Tribunal and made a
reference of the disputes to that Tribunal. Thereafter the
Menber retired. The Governnment then purporting to act under
s. 7 (1) of the Industrial Dispute Act, 1947 and in
supercession of the previous notification constituted a
single Menber Tribunal. This Tribunal to which no fresh
reference was nade proceeded with the adjudication of the
di spute. Apart fromthe demands al ready made the workers
contended before the Tribunal that they were entitled to the
benefits under s. 25 (H) of the Industrial Disputes Act, as
amended by the Industrial Disputes (Anendnent) Act, 1953.

The appel | ant contended that the Tri bunal had no
jurisdiction to adjudicate upon the dispute
846

and that s. 25 (H) was not available to the forner workmnen
who had been retrenched. The first contention of the appe.
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Ilant was rejected. Even though the second contention was
accepted the tribunal nade an order in favour of the worknen
on the ground that though they cannot claim the statutory
benefits of s. 25 (H) the principle of social justice
underying that section entitled themto receive salaries and
all owances from the date of reopening the mll. The
appel l ant preferred an appeal to the Industrial Appellate
Tri bunal . On the dismissal of that appeal the appellant
filed a wit petition before the H gh Court of Bonbay. The
Hi gh Court summarily dismissed that petition but a
certificate was granted to appeal to this Court.

The appellant reitrated before this Court the two con-
tentions stated above.

Hel d, that sub-s. (1) of s. 7 of the Industrial D sputes Act

enpowers the Governnment to constitute a Tribunal. But
merely constituting a Tribunal for adjudication of disputes
is not enough. It has also to act under s. 10 and meke a

specific reference to it of each dispute for adjudicition

Wthout such a reference the Tribunal does not get any
jurisdiction to adjudicate upon any dispute.

The provisions of s. 25 (H)y cannot apply to worknen who had
been retrenched before this section cane into force. The
provi sion not being retrospective no tribunal has jurisdic-
tion on the basis of its own conception of social justice to
apply it or its underlying "principle" to.a dispute which
arose before the provision cane into force.

JUDGVENT:

ClVIL APPELLATE JURSIDICTION : Civil Appeal No. 593/1960.
Appeal fromthe order dated October 15, 1956, of the Bonbay
H gh Court in special Cvil Application No. 2832 of 1956.

Bi shan Narain and K. L. Mehta, for the appellant.
The respondent did not appear

1962. Decenber 10. The judgment of the Court was delivered
by
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MUDHOLKAR, J.-This is an appeal by a certificate from the
summary dismissal by the Bonmbay High Court of "a wit
petition under Arts. 226 and 227 of the Constitution. The
rel evant facts are these

Rai Sahi b Randayal Ghasiram G| MIls (hereinafter referred
to as the MIIs) were closed on Septenber 1, 1952 on the
ground that they had sustained heavy 'l osses. The closure
was found to be bona fide and the workmen were  awarded
retrenchnment benefit. The mlls, however, reopened on
Noverber 14, 1954, though their operations were carried on a
reduced scale for avoiding further |osses. Sone of/ the
retrenched workmen were reenployed by the MIlls but
evidently at | ower wages than before. It was said on behal f
of the MIIls that all the former workmen could 'not be
absorbed but it would appear that they had in fact enployed
some new hands as well. An industrial dispute having been
rai sed by the respondent-uni on because of the non-absorption
of 11 worknen, the State GCovernnent constituted an
I ndustrial Tribunal consisting of M. Kurian, under s. 7 of
the Industrial D sputes Act, as it stood on that date, on
May 1.3, 1955 and referred the followi ng dispute to him:
"Whet her the retrenched worknen referred to in the Annexures
A, B and C of the Award of the Industrial Triuunal, in the
I ndustrial dispute between the worknmen and enpl oyers of Ra
Sahi b Randayal Ghasiram Rice, Gnning and Ol MIls,
Peddapal | y dated 1., January, 1953 are entitled for
rei nst at ement and conpensation for unenpl oynment after
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reopening of the said MIls."

It may be nentioned that shortly after the Tribunal was
constituted and reference nade to it, M. Kurian retired in
consequence of which the
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CGovernment of Hyderabad made the following notification on
June 2, 1955

"I'n exercise of the powers conferred by sub section (1) of

section 7 of the Industrial Disputes Act 1947 (XIV of 1947)

and in supersession of the Labour Departnent Notification
No. B. 189/54/134 dated 15-10-1954 the Rajapranmukh hereby
constitutes an Industrial Tribunal consisting of Shri

Bhikaji Patil as its sole nenmber for the adjudication of

i ndustrial disputes in accordance with the provisions of the
said Act, with imedi ate effect."

The respondents’ case before the Tribunal was that after the
reopening of the MIls all ~the former enployees were
entitled to be given preference over others and were also
entitled 'to re-enploynment on the same wages as obtained at

the date of closure. This claimwas based upon the award
made by the Industrial Tribunal on January 1, 1953 in the
di spute which arose between the MIIs and the respondents in
consequence of the closure of the MIls in Septenber, 1952.

Para 24, cl. 6 of the Award on the basis of which this claim
was nmade by the Union runs thus :

“’1n the event of the factory being reopened w thin one year
from the date of award becones enforceable  the enployers
will give first preference to those workmen in Annexures A,

B and C, that is, no workmen w |l be enployed in the factory
other than those enployed at present w thout giving them
first opportunity for enploynent and that on terns as to
basic wage and allowances that were in force on July 29,

1952."

The grievance of the respondents was that only a few of the
former workers were re-enployed and that too at | ower 'wages
and sonme new hands had been recruited disregarding the claim

of sone
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fornmer enpl oyees. They al so clained the benefit of the
provisions of s. 25 (H) of the Industrial D sputes Act which
wer e added to the Act by the Industri al Di sputes

(Amendrent) Act, 1953.

Several contentions were raised by the appellant before the
Tri bunal but we need only refer to those which are now urged
before us. One contention was that the Tribunal as it stood
constituted on June 2, 1955 had no jurisdiction to
adjudi cate upon the dispute and the other was that the
provisions of s. 25 (H) of the Industrial Disputes Act as
anmended by Act 43 of 1953 were not available to the forner
wor kmen who had been retrenched. The first contention and
ot her contentions to which we have not nade any mention were
rejected by the Tribunal but the contention that the
provisions of s. 25 (H) were not available to the retrenched
wor kmen was upheld by it. The Tribunal, however, made an
order in favour of those worknen in the following ternms :

"’ Though the workers cannot claimstatutory benefits they
cannot be denied social justice which is the underlying
principle of section 25 (H and the rights that they had
obt ai ned wunder the previous award of 1952. |.. therefore,
order that the workers from Annexures A, B and C who are not
taken back in service by the enployers be re-enployed and
they should be paid their salaries and all owances from the
date of the reopening of the mills, i.e., 14-11-1954. Their
salaries would be the sane as they were in force at the tine
of the closure of the mlls."
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An appeal was preferred by the appellants fromthe decision
of the Tribunal before the Labour Appellate Tribunal
Bonbay. That appeal having been dismissed, the appellants
preferred a wit petition before the High Court of Bonbay
which, as already stated, rejected it in limne.
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It seens to us that the contention of the appellant that the
I ndustri al Tri bunal consisting of M. Patil had no
jurisdiction to adjudicate upon the dispute is correct and
nmust be uphel d. Sub-s. (1) of s. 7 as it then stood
enmpowered the appropriate Governnent to constitute one or
nore Industrial Tribunals for the adjudication of industria
di sputes in accordance wi'th the provisions of the Act. Such
a Tribunal was to consist of such number of menbers as the
_appropriate Governnent thought fit. Subs. (2) of s. 8 of
the Act, as it then stood, provided that where a Tribuna
consi sts of one person only and his services ceased to be
avai l abl'e the _—appropriate Government may appoint anot her
i ndependent personin his place, and the proceedings shal
be continued before the person so appointed. That being the
| egal position, the appropriate thing for the Governnent to
do was to take action under sub-s. (2) of s. 8 after M.

Kurian's services ceased to be available. Instead of doing
that the Government ‘took action under s. 7 sub-s. (1) of the
Act "'in supersession" of its previous notification and

constituted a fresh Industrial Tribunal consisting of M.
Patil as its sole nmenber. W need not consider here whether
the old Tribunal 'still continued toexist and there was
nmerely a vacancy ‘therein and therefore there was no
occassion to constitute a fresh Tribunal under sub-s. (1) of
s. 7 because’ having constituted a fresh Tribunal, the
CGovernment failed to refer the dispute in question to it
under sub-s. (1) (c) of s. 10 of the Act. ~ Apparently, the
law advisors and the CGovernnent” thought that a nere
notification wunder sub-s. (1) of si 7 would neet the
requirements of |aw and there was Do necessity to make a
fresh notification under s. 10 (1) (c) referring the
particular dispute for adjudication to the Tribunal. No
doubt, sub-s. (1) of s. 7 enpowers the CGovernnment to consti-
tute a Tribunal for adjudicating ‘industrial disputes in

accordance wth the provisions of the Act. But nmerely
constituting a Tribunal for such a purpose is
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not enough. It has also to act under s. 10 and nmke a

specific reference to it of each dispute for adjudication

Wthout such a reference the Tribunal does not -get any
jurisdiction to adjudicate upon any dispute. On this short
ground t he appeal must be all owed.

W will, however, say a word about the ground upon which the
Tri bunal thought it fit to give the retrenched workers the
benefit of the provisions of s. 25 (H on the ground of
soci al justice. W de though the powers of an Industria

Tri bunal are while adjudicating upon industrial disputes, it
cannot arrogate to itself powers which the |egislature alone
can confer or do sonething which the |egislature has not
permtted to be done. Section 25 (H) provides for re-
enpl oyment of retrenched worknmen in certain circunstances in
preference to newconer,-. But Act 43 of 1953 which enacted
this provision clearly provides in sub-s. (2) of s. 1
thereof’” that "it shall be deemed to have conme into force on
Cctober 24, 1953." Cearly therefore, the provisions of this
section cannot apply to worknen who had been retrenched
before this provision cane into force. The legislature did
not intend the provisions to cone into force before October
24, 1953. Wen that is the mandate of the legislature no
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Tri buual has jurisdiction on the basis of its own conception
of social justice to ignore it and apply the provisions or
its wunderlying "principle" to a dispute which arose before
the provisions cane into force.

For both these reasons, we allow the appeal and quash the
award of the Industrial Tribunal. There will be no order as
to costs as the respondents have not put in an appearance.
Appeal al | owed.
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