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PETI TI ONER
MYURDHWAJ COOPERATI VE GROUP, HQUSI NG SCCI ETY LTD.

Vs.
RESPONDENT:
THE PRESI DI NG OFFI CER, DELH COOPERATI VE TRI BUNAL & ORS
DATE OF JUDGVENT: 14/ 07/ 1998
BENCH

G B. PATTANAI K, A . P. M SRA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
M sra, J.

The short question raised in this appeal is, "whether
inthe allotnent of flats to its nmenbers by the Cooperative
Housi ng Society (hereinafter referred to as 'the society’)
the criteria is seniority irrespective of default in the
paynment of dues or whether it s paynent- cum seniority?"
The appellant is a registered Housing Cooperative Society,
registered in the Ofice of Regi strar, Cooper ati ve
Soci eties, Delhi, under the Delhi Cooperative Societies Act,
1972 (hereinafter referred to as "the Act") and the Delh
Cooperative Societies Rules 1973 (hereinafter referred to as

"the Rules"). It was constituted for the purpose of
allotment of flats to its nenbers. At the relevant tine 460
menbers were in roll. This society applied for allotment of

land to the Del hi Devel opnment Authority (hereinafter
referred to as "DDA") for the purpose of —construction of
flats for its menbers. This Society was allotted only 5
acres of land in Patparganj which was not sufficient for the
construction of flats for the aforesaid nenbers. However,
later on, in view of relaxation to the ceiling lint DDA
decided to make additi onal allotment as per actua

requirenent, that is to say, to the extent of 7.666 acres of
land instead of 5 acres. The society was also directed to
deposit a sumof Rs. 11, 87, 190.80p. towards the cost of
additional land. 1In 1988, the Society raised demand for the
construction of first phase of flats on the said 5 acres and
al so sent remminder notice to all its menbers through
regi stered post including the mmin contesting Respondent
No.3 M's. Veena Kumar vide notice dated 26th April, 1989(
the receipt of the notice was deni ed by Respondent No.3) As
per the said notice the cost of construction of flat of each
of its menber was said to be Rs. 2,75,213/- approximately.
The node of payment as per the first notice was, to pay
initially Rs. 2,21,705/- by each of such allottee but since
only Rs. 85,100/- was paid hence through the aforesaid
notice it was directed to pay the balance anpbunt of Rs.

1,36,705/- within thirty days. Further it resolved those
defaulting shall be expelled fromthe Society. A genera

body neeting was convened by the Society on 6th January,
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1990. In this neeting the general body took a softer view,
inspite of the said notice dated 6th April, 1989. It
resolved, all its menmbers who were allotted H L) and
H G(S) category and had paid Rs. Two | aks and Rs. 1,75, 000/ -
respectively, their allotnents have provisionally confirned
and all those nenbers who have been provisionally confirmed
and all those nenbers who have paid the mninmum credit
bal ance of Rs. 1,32,221.50p. were accommpdated at Pl ot No.
60, Pat parganj, Del hi Subj ect to their qual i fying
requi renent for being a menber in the society and subject to
their making paynment of the balance ampunt, but those who
failed to pay even Rs. 1,32,221.50p. would only be
accommodated on the flats to be constructed on the
addi ti onal |and which were to cone in phase Il construction

Phase | construction ison the said 5 acres of |and.

Respondent No. 3 filed 'a claimpetition under Section
b60 of the Act on-the ground that the decision taken by the
Gener al Body on the 6th January, 1990 was illegal, nualafide,
di scrimniatory and~ without jurisdiction. The matter was
referred to the Arbitrator under Section 61 of the Act. The
Arbitrator _gave the award in favour of the appellant-Society
on the basis of a decision inCvil Wit Petition No. 955 of
1989 titled A V. Ashokan & Others Vs. Registrar, Cooperative
Societies and Ohers decided on 30th April, 1992. On appea
filled by Respondent No. 3 under Section 76 of the Act the
Appel l ate Authority /(Respondent No.1l) -set aside the said
award by its order dated 299.92. It held that in a natter of
allotment of flats in a Cooperative Society, seniority has
to be the prine criteria notw thstanding the default nade by
a particular nmenber. It also recorded so far as |apse of
paynment, it could be dealt w th under separate provisions by
charging interest including penal interest “or by taking
steps for expul sion of concerned nenber.

After com ng to know of this order, the appellant filed
review, which was dismssed. Thereafter the appellant filed
a Wit petition which was al so di sm ssed by the H gh Court.
The main contention raised now by the appellant which was
al so raised before the H gh Court, viz., the Respondent No. 1
wongly held principle of seniority as the only criteria in
the matter of allotment. It is wurged, in-view of the
deci sion taken by the Hi gh Court in the case of A-V. Ashokan
(Supra) and in Cvil Wit Petition No. 1484 of 1991 titled
S.C. Verma Vs. Lawers Cooperative Group Housing Society
Limted, dated 22.8.91, the decision of the Tribunal is
liable to be set aside. These decisions. hold that the
allotment of flats should be on the principle of a paynent-
cumseniority. The subm ssion of the appellant is, High
Court did not appreciate these decisions, hence comitted
grave illegality in dismssing the wit petition. The Case
of A V. Ashokan (supra) pertains to the allotnent of flats
by Saraswati Kunj Cooperative Society Ltd. with reference to
category 'C flats at Patparganj could not be acconmpdat ed
hence they were shifted to another |and where further flats
were being constructed. The Court recorded:

" While sonme nmenbers contended that

t he list shoul d be pr epar ed

according to the date of enroll nent

as a nmenber, others subnitted that

t he list shoul d be pr epar ed

according to the date of paynent of

the ambunts due. W may also note

that the GCeneral Body had, in a

neeting in March, 1987, decided

that a list should be prepared of

those nmenmbers who had paid Rs.
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1,50,000/- by 15th Decenber, 1986
and thereafter the list should be
prepared according to the date of
payment........ It is not possible
to ignore seniority of menbers
while. at the, same time, we cannot
ignore the fact that sonme nenbers
nmay have paid the anounts clainmed
fromthemwhile nore senior nmenbers
may not have nmet the paynent
schedul e and they cannot take undue
advant age of ot her nmenmbers who have
paid full amount....... Ther ef or g,
if, after considerable difficulty,
paynments have been nmade by the

menbers it wi-ll  be unfair to
di sregard the dates of- paynent
conpletely. In our opi ni on

therefore, the nost fair and
equi'tabl e method of drawi ng up the
[ist of eligible nmenbers for
allotment of remaining 38 flats of
category C could be to draw up the
list according to the date of
paynment of the full call noney by
t he nenmbers concerned... "

Thereafter an application was nmade for clarification of
Law Ti nes

order which is reported in 1992 Vol .

92 in which B.N. Kirpal, J. as he then was,

" W find that persons who paid the
full amount after 15th- Decenber,
1986 really fall in a single
category and it will not be fairto
treat them separately. Furthernore,
we find that sone regard has also
to be given to the seniority of the
nmenbers.... In drawing up the |ist
of menbers who nade the paynent
after 15th Decenber, 1986 we find
that nost of the noney has “been
paid by the menbers within a period
of two or three nonths. Merely
because persons who is at seria
No. 1, for exanple has paid noney
one week after a person who becane
a menber many years thereafter
shoul d not be a reason for giving
hi gher weightage to the date of
paynment. All nenbers who pai d noney
after 15th Decenber, 1986 are
defaul ters. Therefore, the list of
defaulters can be prepared on
ei ther of the two basi s (1)
according to the overall seniority
(2) according (2) according to the
date of the paynent.... "

In the case of S.C. Verma (supra), it was a case of the
Lawyers Cooperative Goup Housing society Limted.
case also, the dispute pertained to the allotment of flats
in category 'C . Here again was the sanme problem the nunber
were |larger than the nunber
allotted . In this case also cut off date to nake paynent
was fixed as 15th May, 1987. Al nenbers who paid the entire
due as on this date, were to be included in the Iist.
amount required to be paid by this date was Rs.

flats to be

1,11. 000/ -.
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26 nenbers paid this anount by this date. Here al so nunber
of flats were 30 for its 65 menbers. It was hel d:
" The society had to |ay down a
reasonable criteria for finalising
the list of nenbers. The criteria
which the society adopted was that
all paynents having been made in
accordance with the demand which
has been raised and by keeping the
options and the seniority into
consi der ati on, t he list was
prepared as on the cut-off date of
15th May, 1987. W cannot find any
infirmty in the principle SO
adopted. It is essential for the
Cooperative Society to decide as to
what is the principle which it
should follow in determning or

finalising the |ist of the nmenbers
to.whom flats are to be allotted
Unless and wuntil the principles

laid down by the society are found

to be arbitrary-or irrational or

unfair, the Court wil | not

interfere with the same. W do not

find any such infirmty in the

procedure whi ch has been adopted or

established viz. to prepare a list

of members as on 15th My, 1987 who

had not conmtted any default... "

In this case the paynent of the demand was regarded as
an essential criteria for preparing the |ist of  nenbers.
However, the said case also held:

" Theref ore, where the nunber of

defaults commtted being equal it
is the seniority whi ch nmust
prevail.... "

Hence seniority was also given place in the matter of
consi deration for allotnent.

Learned senior Counsel M. K T.S. Tulsi appearing for
the appellant submitted that the H gh Court did not properly
apply its mnd to the aforesaid decisions when it -held
contrary to the said decisions that it did not |ay down any
proposition as subnmtted by the appellant. It is urged, High
Court relied wupon few lines from paragraph~ 2 of the
aforesaid clarificatory judgnment in A V. ‘Ashokan  (supra)
wi t hout reference to the succeeding |lines hence wongly held
that it supported the view taken by the Cooperative Tribuna
(Respondent No.1). The submission made is, in_ . this 'very
par agr aph, the Court categorised and graded how allotnent is
to be nmade, which is not purely in terns of seniority but
paynment -cumseniority with due weightage of seniority. it
clearly held that list of defaulters can be prepared on
either of the two basis (1) according to the overal
seniority; () according to the date of paynent. |n other
words, it is left on the discretion of a Society dependi ng
on the facts and circunstances of each case.

On the other hand | earned senior Counsel appearing for
respondent No. M. Ashok Kumar Srivastava supported by
i nterveners’ counsel submitted that there is no provision
except Rule 36 under which the society could have dealt with
the present case and wunder this when a nenber defaults he
could only be expelled following the procedure laid down
therein. Thus the general body resolution, directing those
who were defaulters to be accommpdated in phase Il is
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illegal as it is based on no sanction conferred under the
rules. In other words, Society is left with no other option
but to expel such a nenber. However, where Society wants to
confer benefit to its menbers the only criteria which it
could adopt it to allot the accommodati on according to their
seniority, irrespective of their default. On facts, it is
submtted that Respondent No.3 initially deposited a sum of
Rs. 85,000 /-, thereafter sent a sumof Rs. 1, 83,000/-
t hrough cheque dated 8th Novenber, 1990 nmeking the tota

contribution to Rs. 2,68,000/- and gave an undertaking that
she would pay all the reasonable anobunts towards the
interest for the defaulted period, if any. According to her

she cane to know only on 3rd Novenber, 1990 that she has
been relegated fromfirst phase to second phase by the
General Body. She clainms, she is one of the original nmenbers
of the society and sent a letter dated 8th Novenber, 1990 to
the Society requesting for the restoration of her status as
menber of  the first ~phase. However, the Society through
reply dated 19.11.90 returned the said cheque and i nforned
that through a regi stered notice dated 26.4.89, a demand was
sent earlier for the payment of Rs. 1,36, 705/- and since
the said anpbunt was not paid till 6.1.90 thus as per the
said resolution of the General Body, she was relegated to
the second phase. The | earned counsel for the respondent on
the other hand further subnmits that neither additional |and
has been allotted nor there is any second phase of
construction. To this, learned senior counsel for the
appel lant, M. Tulsi 'subnmits, Society has already nmade tota

paynment for the additional |and for the second phase and the
possession of this additional-land allottedis likely to be
delivered shortly.

Returning to Rule 36, subm ssion for the respondent is,
when a statute provides a thing to be done in a manner it
has to be done in that nmanner alone _and not in any other
manner. Other nodes are excluded. The Counsel for the
respondent referred the cases in A K Roy and O hers Vs.
State of Punjab (1986 (4) Scc 326 prs. 10-11) and State of
M zoram Vs. Bai kchawane (1995 (2) SCC 156 prs. 7, 8 & 9).
This proposition has not been disputed by |earned counse
for the appellant. The question is, when a nenber is in
default then is it that power of a Society is concretised
within this Rule to expel such defaulting nenber or can it
within its peripheral jurisdiction resolve to take recourse
to any other policy decision, to enable such defaulting
menber to deposit the balance amobunt either by extending
time or giving any such incentive as it deemfit and proper
or to take recourse to such consequential nmeasures as it
deemfit and proper., The present case is simlar to the
cases which arose in the Del hi H gh Court. The question, is
inthe matter of allotnment of flats, can a Society not |ay
down its own policy as to howinstalnents are to be paid,
within what tinme and in doing so can it not place certain
conditions under iit? In other words, can or can it not
resol ve that menbers nust pay the stipulated anmount - by
fixing any cut off date. If in spited of that if any nmenber
defaults can it not cancel the allotnment. Simlarly, can it
not decide instead of cancelling the allotnent to give him
an offer to get the flat in the next phased construction
cl eari ng ways for non-defaulters. The question is, can it be
said, Society have no option except to allot strictly by
seniority rule in spite of such nenbers defaulting in nmaking
the paynment |If power <could be said to be limted then it
neans let seniors default let juniors wait as long as
seniors do not pay but in no case cancel or even nodify
preferences in their allotment. |In our considered opinion
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such an interpretation would be squeezing the power of the
general body of a Society within the limts of Rule 36
belying all the objectives of the cooperative spirits of the
Act. Thus by this, if this be so, either bear wth the
defaults of such menbers at the cost of non-defaulting
menber s or expel them from menbership. Such an
interpretation would be too harsh even on senior nenbers if
only recourse could be the later. Even a senior nmenber may
have financial stresses resulting into default of not able
to pay for a flat even the mninmmfixed amount within the
stipulated time, then will it be fair to expel hinP The
option has to left wth the society to deal with different
situations as nmmy arise fromtine to tine. Taking away this
di scretion and binding it to exercise powers under Rule 36
woul d be interpreting agai nst the very objective of the Act,
 eaving no option with the Cooperative Society. The
Cooperative Society is formed ~with |laudable objective to
inculcate spirit~ to work in a ‘group freely for rendering
benefi t to its nmenber s through the cooperative
contributions. This is only possible by conferring wide
range of —discretion to a society, not restricting its
discretions by interpreting a |aw otherwi se. This has to be
for furthering the cause of cooperative novenent. That is
why various rigours of laws including taxes and fees are
diluted for enhancing the spirit of  the cooperative
noverent. W& have no hesitation to hold, the power of
Soci ety cannot be circumvented wthin Rule 36 in a case of
default by its '‘nmenber of any of his dues. Such an
interpretation would be contradi ctory to t he very
cooperative spirit or._ objectives of the creation of
Cooperative Societies. rule 36 is quoted hereunder

" 36. Procedure for Expulsion of

Menbers.

(1) Not wi t hst andi ng anyt hi ng

contained in the bye-laws, any

menber who has been persistently

defaulting in payment of hi's dues

or the paynent of clains nmade by a

housi ng society for raising funds

to fulfil its objects, has “been
failing to conply with the
provi si ons of the bye- | aws
regardi ng sales of his produce
through the soci ety or, ot her

matter in connection wth hi s
dealings with the society or who,
inthe opinion of the comttee,
has brought di srepute to the
society or he has done other acts
detrimental to the interest or
proper working of the Society, the
soci ety may, by a resolution passed
by a mjority of not Iless than
three-fourth of the menber s
entitled to vote who are present at
a general neeting, held for the
pur pose, expel a nenber from the
soci ety.

Provided that no resolution
shall be wvalid, unless the nmenber
concer ned has been gi ven an
opportunity of representing his
case to the general body an no
resolution shall be ef fective,
unless it is approved by the
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Regi strar.

(2) Wer e any menber of a
cooperative society proposes to
bring a resolution for expul sion of
any other rmenber, he shall give a
witten notice thereof to the
presi dent of t he Soci ety. On
recei pt of such notice or when the
conmittee itself decides to bring
in such resol ution, t he
consi deration of such resolution
shal |l be included in the agenda for
the next general 'neeting and a
notice thereof shall be given to
the nenber agai nst whom  such
resolution is pr oposed to be
brought calling upon him to be
present at ~the general meeting, to
be held not earlier then a period
of .one~ month fromthe date of such
notice and to show cause against
expul sion to the general” body of
menbers. After hearing the nenber,
if present, or after taking into

consi deration any witten
representati on which he mght have
sent, the general body shal

proceed to consider the resol ution.
(3) Wen a resolution passed in
accordance with sub-rule (1) or (2)
is sent to the Regi-strar or
ot herwi se brought to his notice,
the Registrar may consider _the
resolution and after making  such
enquiry as to whether full and
final opportunity has been given
under sub-rule (1) or (2) give his
approval and comunicate the sane
to the society and the nenber
concerned within a period of 6

mont hs. The resolution shall be
effective from t he dat e of
approval .

(3) Expulsion from nenbership my
involve forfeiture of shares held
by the nenber. The share shall be
forfeited with the prior permssion
of the Registrar. In that event,
the value of the share forfeited
shall be credited to the reserve
fund of the society.
(5) No nenmber of a cooperative
soci ety who has been expelled under
the foregoing sub-rules shall be
eligible for re-admssion as a
nenber of that society or for
adnmi ssion as a nmenber of any other
soci ety or for admission as a
menber of any other society of the
same class for a period of three
years from the date of such
expul si on:

Provided that the Registrar
may, on an application either by
the society or the menmber expelled
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and in speci al ci rcunst ances,

sanction t he re-adm ssi on or

adnmi ssion, within the said period,

of any such menber as a nenber of

the said society or of any other

society of the same «class, as the

case may be. Before giving such

sanction for re-adm ssi on or

admi ssion by the Registrar, an

opportunity of hearing nay be given

to both the society and nenber

concer ned. "

This Rule deals with the procedure for the expul sion of
nmenbers. In case Society decides to expel its nenber who is
persistently defaulting in nmaking the paynment of his dues
the procedure to be followed could only be what is provided
under this rule and no other. The principle referred earlier
that if- a thing is required to be done in a nanner as
provi ded under thelaw has to be done in that manner al one
and no other manner will apply with equal force under rule
36, when -a society decides to expel its nmenber. In case of
expul sion of procedure provided under it and the expul sion
has to be only under the node provided therein and no ot her
which is mandatory  in nature. But this is only after
decision is nmde to expel its nenber. This rule does not
take away discretion of the Society to expel a nenber or not
which is preceding the exercise of power under Rule 36. For
this there is nothing under thi's Rule which either
circunmscribes or webs this discretion. Since this Rule is
for the expulsion of its nenbers, it is stringent inits
application. Even after giving opportunity and even after
general body passes such a resolution, it requires approva
of the Registrar. Qutside this, there is nothing which
restricts a Society to act freely andto lay down its own
policies. It is always opento it to decide on a fact to
expel himor not. Its discretion to-act is curtailed only by
a statutory provision or any order having force of law. A
policy may depend on various factors, its planning, projects
undertaking including its financial capacity etc. One
Society may be in a sound position and other in linping
position thus nmay give to its nenber Ilarger -or |esser
benefits as the case nmay be. Thus it is always opento a
Society to lay dowmn its own principle for nmaking such
allotments. So consideration of pronmpt paynment in shaping
its policy which helps it to conplete its project to confer
toits nenber its fruits at the earliest may be justified
exercise of its discretion. To what extent a default is
going to effect a Society wll depend on facts and
circunst ances of each case which has to be left at’/ the
di scretion of each Society. It is not proper even for the
courts to interfere with such a discretion, except when it
is arbitrary, irrational, mala fide, against any statutory
provi sions or against orders having force of law. This wll
not be possible if strict principle of seniority is
foll owed. However it is open for a Society to give wei ghtage
to seniority depending on facts of each case. Wthin
permssible limts it is always open to lay down its
principle which is just, fair and proper. Wen a Society
coul d deci de the manner of allotment by instal nents or other
nodes, there is no inhibitionto it to nodify it in case
conditions are not conplied by its nenbers Thus it is not
possi bl e to uphold that Society has no option but to proceed
under Rule 36 to expel its nenber. Hence once a society has
a discretion, it cannot be said its power is restricted to
allot only under strict rule of seniority.
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We find Section 28 of the Act vests final authority in
the general body of a Cooperative Society. it has wde
powers including residuary power except those not del egated
to any other authority under the Act, the Rules and its bye-
laws. In other words, its power, if any, is only restricted
by the Act, the Rules, the bye-laws and any order having
force of law. This exercise of power by the general body
which is in issue cannot be said to be excluded by Rule 36.

Rule 36 does not deal with every default for one to
come under it. In fact, nere default itself is not covered
under this Rule. Default has to be persistent. Even in a
case of persistent, a society may or may not take recourse
under it. Apart fromthis Rule there are other rules dealing
with default. Under sub-rule (1) of Rule 39 a disability is
provided for a defaulting nmenber being in arrears exceeding
three nonths in respect of 1oan taken for being appointed to
represent the Society in any other cooperative Society. Sub-
rule (2) simlarly provides disability of defaulting nenmber
who is in‘arrears to the Society for the aforesaid period to
represent. the Society. Rule 59 also refers to a
di squal i fication of such defaul ting menber who has defaulted
to any Society of any sum due even in respect of any
interest in any contract to which Society is a party etc.
Then under Rule 60 a nmenber ceases to be on the comittee or
to hold any office in'case he continues to be in default in
respect of any sum /due. So there are rules |aying down how
to deal with defaulting nenber. one of themis, if society
desires to expel one then it has to bring hi munder Rule 36.
This itself shows defaulters can be dealt with in various
ways and what is not provided, not covered by these rules,
the field is open for the general body to exercise its
di scretion.

Reverting back to the facts of the present case, it
cannot be said when respondent No. 3 or such other nenber,
who defaulted by not even paying the mnimm as resolved
could claim as a right for allotment on the principle of
seniority alone or that the resolution of the general body
dated 6.1.90 could in anyway be said to be unfair, unjust,
arbitrary, mala fide or irrational |iable to be struck down.
It may be where a very senior defaulting nenber paid the
bal ance ambunt only one week after very junior menber paid
the full anmpbunt, it is open for a Society to resolve as it
deem fit and proper by giving weightage to the seniority. It
is within the permissible discretionary field of such
Soci ety.

So far giving notice to respondent No. . 3 we find there
is specific averment by the appellant that a registered
notice dated 26th April, 1986 was sent to her, a copy of
which has been filed in this appeal. The respondent’s case
is, she has not received any notice fromthe Society either
of the default or laying down cut off date for the paynent,

including notice dated 26th April, 1986, further the
deci sion of the general body dated 6.1.90 of rel egating her
or other such person to phase Il was not on agenda. To this

| ast argument we do not find any nerit. A general body can
always with the approval of the house in the neeting of its
nmenbers take up any other matter not covered by the agenda
and on that account no illegality could be held.

So far question of notice to respondent No. 3 whether
given or not, is a question not adverted to or decided by
Respondent No. 1 viz., Delhi Cooperative Tribunal or the
Hi gh Court. Before treating any person to have defaulted, it
is necessary to record that a notice proceeding such
i mpugned decision is actually served on such nmenber or there
is deemed service under sone applicable Rule depending on
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the facts. We feel this question of notice to Respondent No.
3 has not been adverted to by any of the said authority or
Court which requires consideration. For this we send back
this case to the Tribunal for deciding this sole question
whet her there was notice to the respondent No. 3 or not as
aforesaid. In case the Tribunal find she had notice she
woul d not be entitled for any relief but in case she had no
notice her claimfor phase | flats cannot be defeated.

Accordingly, we hold that a principle of seniority
al one cannot be said to be the correct criteria and the
criteria resolved by the General Body being just, proper and
fair does not call for any inference by this court.
Accordingly, we quash the inpugned judgnent of the High
Court dated 10.11.1995 and the ex-parte order dated 29.9.95
passed by the Delhi _Cooperative Tribunal. The case is
remanded back to Respondent No. 1, the Tribunal to decide on
the limted question as aforesaid. This appeal is allowed in
terns as aforesaid. Cost on the parties.




