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AeT Admi ni strative Law. Executive instructions---cann
! override any provision of the Statutory Rul es.

Cvil ‘Services: Indian Ordnance Factories (Recruitnmne
" and Conditions  of Service of Class 1l Personnel) Rule
> 1956: Rul es 8, 12 and circular dated Novemnber
> 1962- - Supervisors G ade A promption to Chargeman ||
o conpl etion of two years satisfactory service--Wether the
e is discrimnation and any condition of service of Supervis
> "A affected.

HEADNOTE:

The petitioners in the wit petitions were appointed
= Supervisors Grade 'A" in various ordnance factories betwe
o 1962 and 1966, in pursuance of circular dated 6th Novenbe
a 1962 issued by the Director General of Ordnance Factorie
> The circular further provided for pronotion from Supervis
o "A" to Chargenan |1, on conpletion of two years’ satisfact
> ry service.

_ 75 Supervisors Gade 'A had noved a wit petition
" the Allahabad High Court in 1972. Their grievance was th
:T even though quite a | arge nunber of Supervisors Gade

had been pronoted to the post of Chargeman Grade ||
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conpletion of two years’ satisfactory work, in pursuance
the circular dated 6th Novermber, 1962, they had been d
crimnated agai nst and had not been so prompted i mediate

on the expiry of two years’ service
The wit petition was contested on the ground that t

promotion from Supervisor Gade 'A to Chargenan |1 we
governed by the Indian Ordnance Factories (Recruitnent a
Conditions of Service of Grade IIl Personnel) Rules, 19
and such promotions could be made only in accordance wi

the procedure prescribed by Rule 8 of these Rules.
The | earned Single Judge dismssed the wit petition

the ground of unexpl ained | aches. The Division Bench did n
find any substance in the subm ssion made on behal f of t
petitioners and dis-

93

mssed their special appeal. According to the Dvis

Bench, it was difficult toread in the circular that aft
two years of satisfactory service there would be autonat
promotion from Supervisor Gade "A to Chargeman Il as su
a viewwould mlitate against Rule 12 of the Rules, whi

provi ded that no appoi ntment shall be nmade ot herw se than

specified in the Rules. It was further held by the Divis

Bench that even assuming that sone Supervisors G ade 'A 'h
been automatically pronpoted on conpletion of two vyear
service, wthout the recommendati on after screening by -t
Promption Committee, as provided in Rule 8, no right ' wou
accrue in favour of the appellants inasmich as’ such prom

tions would be in the teeth of Rule 12.
Agai nst the judgnent of the Division Bench, Gvil Appe

No. 441 of 1981 (Virendra Kumar and Qthers v. Union of Ind
and OGthers, [1981] 3 SCC 30) was preferred and this Court
its order dated 2.2.1981 directed that the cases of the
appel lants in Givil Appeal No. 441 of 1981 be considered f
pronmotion as Chargenan Grade Il and they be so pronot

unl ess found to be unfit.
Anot her group of 125 Supervisors Gade 'A got t
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he
benefit of the Crcular dated 6.11.1962 in pursuance of

én order passed by the Madhya Pradesh High Court on 4th Apr
?l 1983 on the basis of the judgnent of this Court in Cv
. Appeal No. 441 of 1981. Special Leave Petitions against t
e j udgrment of the Madhya Pradesh H gh Court were disnissed
> this Court.
The petitioners in the present wit petitions pray th
! the sane relief may be granted to them as had been grant
- in Cvil Appeal No. 441 of 1981
. In the Cvil Mscellaneous petitions now filed in Gv
. Appeal No. 441 of 1981, the petitioners, apart from t
e prayer for initiating proceedings for contenpt against t
e respondents for ~ di sobedi ence of the order of this Cou
! dat ed-2.2.1981, have prayed for orders directing the r
é_ spondents ‘to inplenent in true letter and spirit the sa
' order and to pronpte the petitioners to. the next high
° posts after giving themthe benefit of the directions
o that order. Their grievance is that their promotion tant
v mounts to inplenentation of the order of this Court dat
- 2.2.1981 only on paper inasmuch as they have not been gran
v ed the difference of back wages and promption to- high
° posts on the basis of their back-date pronotion-as Chargem
o .
Before this Court it has been urged onbehalf of the r
~ spondent s
94
, that (i) pronotions of enployees including Supervisor '
A were governed by the Rules and in view of Rule 12 no a
> poi nt ment coul d be made ot herwi se than as specified there
" (ii) appointnents by pronotion were to be nade accordi ng
e Rule 8 on the basis of selection list prepared in the nmann
ér provided there in and there was no scope for automat
° pronmotion nerely after expiry of 2 years of continuo
us

service on the basis of the circular dated 6th Novenbe

1962; (iii) the ~circular which was in the nature of
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an
executive instruction prescribed 2 years’ service as Supe

visor A" to nake themonly eligible for pronotion; and (i

V) after the issue of the subsequent order dated 28th Decenbe
a 1965 and circular dated 20th January, 1966 no Supervis
> could claimto have become eligible for pronotion nerely
o conpletion of 2 years’ satisfactory service and his prom
> tion thereafter could be effected only in accordance w
th the normal Rules.

Dismissing the wit petitions and disposing of t
e nm'scell aneous petitions, it was,

. HELD:~ (1) An executiveinstruction could nake a prov
- sion only with regard to a matter which was not covered
> the Rul es and such executive instruction could not overr
e any provision of the Rule. [103E]

B.N. Nagarajan v. State of Mysore, [1966] 3 SCR 68
z Sant Ram Sharma v. State of Rajasthan, [1968] 1 SCR 11
5 Rancthandra Shenkar Deoghar v. The State  of Maharashtr
* [1974] 1 SCC 317; Union of India v. Somasundaram Vi swanat
" [1988] 3 SC. Judgrents Today 724, referred to.

(2) Notwi thstanding theissue of instructions dated 6
fh Noverber, 1962 the procedure for naking pronotion as la
Td down in Rule 8 of the Rules had to be followed, and the sa
' procedure could not be abrogated by the executive instru
“ tions dated 6th Novenber 1962. [ 103F]

(3) The only effect of the circular dated 6th Novenb
eT 1962 was that Supervisors 'A on conpletion of 2 year
> satisfactory service could be pronoted by following t
e procedure contenplated by Rule 8. This circular had inde
- the effect of accelerating the chance of promtion. T
e right to pronotion on the other hand was to be governed
> the Rules. This right of pronotion as provided by the Ru
* was neither affected nor could be affected by the circula
" [ 103F- G

95
. (4) After the coming into force of the order dated 28

Decenmber, 1965 and the circular dated 20th January, 19
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, pronoti ons coul d not be made just on conpletion of 2 vyear
> satisfactory service under the earlier circular dated 6
tn Novenber, 1962, the sanme havi ng been superseded by the | at
° circular. [106H, 107A- B]

(5) Circular dated 20th January, 1966 could not
e treated to be one affecting adversely any condition
° service of Supervisors "A'. Its only effect was that t
e chance of pronotion which had been accel erated by the circ
" | ar dated 6th Novenber, 1962 was deferred and nmade depende
" on selection according to the Rules. Though a right to
e considered for pronotion was a condition of service, ne
e chances of pronotion were not. [106G H]

Ranchandra Shankar Deodhar v. The State of Mharashtr
® (supra) and Mohammad Shujat Ali” & Ors. v. Union of India
JUDGVENT:

Os., [1975] 3 SCC 76, referred to.

(6) Supervisors 'A who had been pronoted before t

e conming into force of the order dated 28th Decenber, 1965 a
nd the circular dated 20th January, 1966 stood in a cla
> separate fromthose whose pronotions were to be nade  ther
~ after. The fact that some Supervisors A had been pronot
- before the coming into force of the order dated 20th Jan
" ary, 1966 could not, therefore, constitute the basis for
o argunent that those Supervisors 'A whose cases came up f
o consi deration thereafter and who were pronoted in due cour
> in accordance with the Rules, were discrimnated agains
v [ 107B- C]
_ (7) There were sufficient indications that when Cv
. Appeal No. 441 of 1981 was heard by this Court —eithert
e subsequent order dated 28th Decenber, 1965 as well as t
e circul ar dated 20th January, 1966 and the |egal consequenc
° flowing therefrom were not brought to the notice of t
e | earned Judges by the | earned counsel for the respondent
S,

or the sane was not properly enphasized. [105E-F]
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(8) The findings of the Madhya Pradesh Hi gh Court in

' judgrment dated 4th April stood approved by this Court wh
o the Court dism ssed the special |eave petition against th
a judgrment. The appellants in Cvil Appeal No. 441 of 19
o therefore deserved to be granted the sane benefit as regar
% back wages and further pronotion as were given by the Madh
ye Pradesh High Court to such of the petitioners before th
! Court who were Supervisors 'A and were granted pronotion
= Chargeman 11 by its judgnent dated 4th April, 1983. [108
" 1090

96

(9) This was not a fit case for initiating any procee

- ings for contenpt against the respondents. [109F]
® ORIG NAL JURI SDICTION: Wit Petition (Gvil) No. 530
o 1983 etc.

(Under Article 32 of the Constitution of India).
_ V. A. Bobde, Shyam Mudaliar, V.M Tarkunde, G L. Sangh
a A. K. Sanghi, Ms. R Karanjawal a, Ms. Menakshi Karanjawa
@ N.M Popli and V.J. Francis for the Petitioners.

Ms. A. Subhashini, D.N- Dwivedi, Grish Chandra, C. V.

> Rao, M C. Dhingra and N. K. Sharnma for the Respondents.

The Judgrment of the Court ‘was delivered by
. QJHA, J. The petitioners in the aforenentioned w
! petitions claimto have been appoi nted as Supervisors Ga
e "A in various ordnance factories between 1962 to 1966 a
nd have filed these wit petitions with the prayer that t
e same relief may be granted to themalso as was granted
> this Court to 75 appellants in Gvil Appeal No. 441 of 19
?1 vide its order dated 2nd February, 1981. The three civ
. m scel | aneous petitions referred to above on the other ha
nd have been nade by the appellants of G vil Appeal No. 441
°f 1981 asserting that the direction given by this Court on 2
nd February, 1981 has not been conplied with in the manner
= it ought to have been by the respondents and they shoul d
:e consequently required to conmply with the said direction. T
e

exact nature of the prayer made in these nmiscellaneo
us
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applications shall be indicated after referring to t
relief granted on 2nd February, 1981 in Cvil Appeal No. 4

of 1981.
The 75 appellants of Civil Appeal No. 441 of 1981 fi

a wit petition in the Allahabad H gh Court in 1972 asser
ing that they had been appointed as Supervisors Gade 'A
various dates in pursuance of a circular dated 6th Novenbe
1962 issued by the Director General of Ordnance Factorie
the rel evant portion whereof reads as hereunder: -

" Subj ect: NON- | NDUSTRI AL ESTABLI SHVENT PROMOTI ON

D. G O F. has decided that D ploma hol ders serving as

97

Supervisor 'A (Tech)/Supervisor "B /(Tech) and in equiv

| ent grades should be treated as foll ows
(i) Al those D ploma hol ders who have been appointed

Supervisor, 'B” (Tech) (and in equival ent grades) should
conpl etion of one year’'s satisfactory service in ordnan
factories be pronoted to Supervisor A (Tech) and in equ

al ent grades.)
(ii) Al those Diploma holders who work satisfactorily

Supervisor 'A (Tech) or in equival ent grades for 2 years
Ordnance Factory should be pronoted to Chargeman
Ki ndl y acknow edge receipt.
Sd/-K. G Bijl ani
ADGOF/ Est .~ for 'D. G O F.

Their grievance in the wit petition was that ev
though quite a large nunber of Supervisors Grade 'A h
been pronoted to the post of Chargenman grade |1 on conpl
tion of two years’ satisfactory work they had been discrim
nated against and had not been so pronoted imediately
the expiry of two years’ in pursuance of° the aforesa
circular even though their work was satisfactory. The rel
prayed for in the said wit petition was for the issue of
wit of mandamus directing the Union of India through t
Director CGeneral of Ordnance Factories to pronote the appe
lants to the post of Chargeman Il. The wit petition w

contested by the respondents thereto inter alia on t

ground that under the rules of pronotion from Supervi sor
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to Chargeman Il first Departnental Pronption Conmit.tee
the factory level and then a Departnmental Conmittee at t
Central |level screens the service record of each of t
Supervisors A" who comes within the range of eligibil
and then finally the Director General of Odnance Factor
draws up a list and sanctions promotions. It was furth
asserted that in accordance with the said rule the cases
all the appellants were screened by the Pronption Commtt
at the factory level and then at the Central level and th
not having been found fit were not pronoted. It appears th
the criterion of  pronmotion is seniority-cumnerit. T
| earned Singl e Judge, however, did not go into the merits
the controversy and dismssed the wit petition on t
ground of unexplai ned | achesand al so on the ground that
previous petition for similar relief had not been presse
Agai nst the

98

judgrment of the |earned Single Judge the appellants pr
ferred a special appeal before a Division Bench of th
Court. The | earned Judges who deci ded the special appeal d
not consider it appropriate to uphold the dismssal of t
wit petition on the technical ground which found favo
with the | earned Single Judge and they went into the neri
of the respective contentions of the parties. They, howeve
did not find any substance in the submission made on beha
of the appellants and accordingly dismssed 'the spec
appeal on 8th February, 1977. The | earned Judges pointed o
that it was admtted that the conditions of service applic
ble to the case of the appellants were governed by t
Indian Ordnance Factories (Recruitment and Conditions
Service of dass IIl Personnel) Rules, 1956 (hereinaft
referred to as the Rules) framed by the President of Ind
under Article 309 of the Constitution. It was further poin

ed out that Rule 8 contenpl ated that appointnents by prom

Page 8 of 25
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tion were to be nade on the basis of a selection list pr

~ pared for the different grades by duly constituted Depar
b mental Pronption Committees laid down in the said ru
e whereas Rule 12 provided that no appointnent to the posts
' which these rules apply shall be made otherw se than
= specified therein. Wth regard to the circular dated 6
‘o Noverber, 1962 the | earned Judges took the viewthat it w
= difficult to read in that circular any intention or delibe
" ation on'the part of the Director General of Ordnance Fact
> ries that as soon as two years were conpleted by a diplo
i holder in the G ade of Supervisor 'A there would be
o automatic pronmotion to the post of Chargeman Il. Accord
" to the |earned Judges such a viewwould nilitate again
o Rule 12 of the Rules nentioned above. It was further he
' that even if it was to be assunmed that the Director GCener
él of Ordnance Factories automatically pronoted some Superv
- sors A imediately on the conpletion of 2 years of servi
o to the post of Chargeman Il w thout the recomendati on aft
° screening by the Pronmotion Conmittee no right woul d. accr
" in favour of the appellants inasnuch  as such promotio
" would be in the teeth of Rule 12 and could not confer
.a legal right on the appellants to be |ikewi se pronoted
" breach of Rule 12. Wth regard to the plea based on Artic
'€ 16 of the Constitution. it was held "A hal f-hearted argumne
" was raised at the end of the hearing on behal f of the appe
. | ant-petitioners that they have been discrininated again
ét by depriving themthe benefit of automatic pronotion
" violation of constitutional guarantee under Article 16
° the Constitution. This was an argunent, neither pleaded as
. ground for the petition nor was raised before the learn
:d Single Judge. Moreover, we do not think any case, on t
e

basis of violation of Article 16 of the Constitution can
be
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found in favour of the appellant-petitioners only becau

se
sone

99

supervisors, equally placed, were pronoted against the ru
* of service. No formal foundation has been raised in t
e pleadings in the wit petition in support of the grou
nd based on Article 16 of the Constitution."

It is against this judgrment that G vil Appeal No. 441
°f 1981 was preferred in this Court. Since the order dated 2
nd February, 1981 passed in Civil Appeal No. 441 of 1981, so
' speak, constitutes the basis for the wit petitions ne
" tioned above, it is-in our opinion expedient to reprodu
o the said order. It reads:--

"Heard counsel. Special |eave granted.

"Qur attention has been invited by | earned counsel for bo
tn the sides to the relevant rules which govern pronotion
' the post of Chargeman G adell. It appears that a Ilar
o nunber of persons have been pronmpted to those posts thou
on they have conpleted only two years of service. The Gover
" ment now appears to insist that in so far as the appellan
' are concerned they cannot be considered for promption unle
> they conplete three years of service. W see no justific
v tion for any such differential treatment being given'to t
e appel lants. |If a large nunber of other persons simlar
' situated have been pronoted as Chargenman Grade 11 aft
° conpleting two years of service, there is no reason why t
e appel lants should also not be simlarly pronpted aft
° conpl eting the sane period of service. W are not suggesti
" that the appellants are entitled to be pronoted to t
e af oresaid posts even if they are found unfit to be pronote
. We Therefore direct that the concerned authoriti
* will consider the cases of the appellants for pronotion
= Chargeman G ade Il and prompte themto the said posts unle
:S they are found to be unfit. If the appellants are pronote

they will naturally have to be promoted with effect fromt
he
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dat e on which they ought to have been pronoted.
This order will dispose of the appeal. There wll be

order as to costs."
As already pointed above the petitioners in the wit pet

tions refer-

100

red to above have prayed for the same relief which w
granted in Civil Appeal No. 441 of 1981. Now we shall rev
to the exact prayers nmade in the three m scell aneous pet
tions aforesaid. The prayer nade in Civil M scellaneo
Petition No. 3325 of 1987 is for the issue of an inter
order ~ restraining the respondents frommaking any furth
pronotions during the pendency and final heating of t
m scel | aneous petition and for initiating contenpt procee
i ngs. Al nost anal ogous prayer had been nmade in M scell aneo
Petition No. 9357 of 1983 also nanely that the responden
may be restrained from pronoting officers to the next high
posts on the basis of recomendations of certain Departne
tal Pronotion Conmittees without conplying with the dire
tions of this Court in its order dated 2nd February, 198
The reliefs prayed for inthe above two civil 'mscellaneo
petitions are thus of an interimnature. The nmain relie
whi ch  have been prayed for apart fromfor initiating pr
ceedings for contenpt for disobedience of theorder of th
Court dated 2nd February, 1981 are reliefs (i), (ii) a
(iii) contained in Civil Mscellaneous Petition No. 9356

1983. They are as hereunder: --
"(i) pass appropriate orders directing the respondents

inmplenent in true letter and spirit, the judgnent of th

Hon’ bl e Court dated 2.2.1981 in Civil Appeal No. 441 of A1

%Ei) i ssue appropriate directions conmandi ng the responden
to pronmote the appellants to the next higher posts

Chargeman Grade |, Assistant Foreman, and Forenman, wi
effect fromthe date they are entitled to, after giving th

the benefit of the directions of this Hon'ble Court dat

Page 11 of 25
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ed

2.2.1981;
(iii) issue appropriate directions to the respondents
' gi ve all consequential benefits to the appellants, includ
" paynment of arrears."
The aforesaid wit petitions canme up for hearing befo
e a bench of two | earned Judges of this Court on 9th Septe
" ber, 1987. On the view that the judgnent of this Court dat
- 2nd February, 1981 .in Civil Appeal No. 441 of 1981 in t
e case of Virendra Kumar and Qthers v. Union of India & Os
.' [1981] 3 SCC Page 30 may require reconsideration, the pet
- tions were directed to be placed before a three Judge Ben
e "where inter alia the correctness of the judgnent could
?e | ooked into and the nature of relief available to the pet
- tioners on the
101
facts now stated would al so be considered.” It is in view
! this order that these matters have been |listed before us.
Learned counsel for the petitioners contended that t
he reason which weighed wth this Court in allowing Gv
. Appeal No. 441 of 1981 applies to these wit petitions a
%O and the same relief nay accordingly be granted to the pet
- tioners. It was also brought to our notice that simlar
' pl aced 125 enpl oyees got the benefit of the circular dat
- 6th Novenber, 1962 in pursuance of an order passed by t
he Madhya Pradesh Hi gh Court on 4th April, 1983 in wit pet
- tions filed by them It was urged that in case the sa
" relief is not granted to the petitioners they are likely
e becorme juniors to sone of the appellants in Cvil Appeal N
> 441 of 1981 and the petitioners in the wit petitions dec
& ed by the Madhya Pradesh H gh Court on 4th April, 1983.
For the respondents on the other hand it was urged th
a service conditions including pronotion of enployees inclu
& ing Supervisors A in the Indian Ordnance Factories we
rf governed by the Rules and in view of Rule 12 no appointne
n

to the various posts to which the Rules applied could
be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 25

to
at
of
n
er
he
ed
of
em
ar

an

as
ns
nd
en
en

ed

ee

to

nmade otherwise than as specified therein; According

| earned counsel since Rule 8 of the Rules contenplated th
appoi ntnents by pronotion were to be nade on the basis
selection list prepared in the manner provided there
there was no scope for automatic pronotion nerely aft
expiry of 2 years of continuous service on the basis of t
circular dated 6th Novenber, 1962. According to learn
counsel the Rules did not prescribe the minimum nunber
years of service as Supervisors 'A which would make th
eligible for pronmotion as Chargeman Il and the <circu
dated ~6th November, 1962 which was in the nature of
executive instruction prescribed 2 years’ service as Supe
visor "A/ to nake himeligible for pronotion. Howeve
nerely on conpletion of two years’ service a Supervisor '’
could not claimautomatic pronotion. On the other han
pronoti on depended, inter alia, on availability of posts a
the i ncunbent being found fit by the Departnmental Pronoti
Conmittee for being included in the selection list. It w
only such a Supervisor Grade 'A whose nane found pl ace
the selection |ist who could be pronoted to’ the post
Chargeman 11 as and when vacanci es were available: It w
further wurged that the petitioners of these wit  petitio
were on the basis of the Rules considered for pronotion a
it is not disputed that all of them have in due course be
pronoted as Chargeman Il and sonme of them have even be
pronmoted to higher posts. Qur attention was further invit
by | earned counsel for the respondents to an order comun
cated anong others to the Director

égﬁeral of Ordnance Factories, vide letter dated 28th Dece
ber, 1965 of the Government of India, Mnistry of Defenc
saying inter alia that a mninmum period of service of thr

years in the |ower grade should be fixed for pronotion

the next higher grade. It was pointed out that this had be
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en
found necessary not only because it would be in conform

Y with the practice obtaining in other Mnistries but a
> because on nerits this period is necessary to judge t
e performance in the |lower post and the potentialities f
o promotion to a higher post. He al so brought to our notice
. subsequent circular dated 20th January, 1966 by the Direct
> General of Ordnance Factories who had issued. the earl
° circul ar dated 6th Novenber, 1962 which provides: --
"Sub: NG Establ i shrent - - Tr eat nent of Di pl o
#H Hol ders and ex-apprentices serving as Supr. A G. or
" equi val'ent grades in the matter of pronotion
Ref: This office confidential No. 673/ ANG dt. 6.11
> and 4416/ A/ NG dt .~ 29. 6. 65.
. The question of pronotion of Diplonma holders
" Mech/ El ec.| Engi neering and EX-apprentices serving as Sup
" "A . or in.equival ent grades has received further cons
- eration of the D .GOF. who has decided that in futu
Te promotions of all such individuals will ‘be effected
Tn accordance with the normal rules i.e. on the basis of the
! listing by the relevant D./P.C. and not nerely on conplet
o of 2 years satisfactory continuous service as 'Supr. A G.
o equi val ent grades."
It was wurged that after the issue of the subseque
" order dated 28th Decenber, 1965 and circular -dated 20
‘o January, 1966 no Supervisor 'A could claimto have beco
n? eligible for promotion nerely on conpletion of 2 year
> satisfactory service and his pronotion thereafter could
e effected only in accordance with the normal Rul es.
Having heard |earned counsel for the parties we fi
e substance in the subm ssion nmade by the | earned counsel ~ f
o the respondents. Relying on two earlier decisions in B
N Nagarajan & Ors. v. State of Mysore & Ors., [1966] 3 SCR 6
o and Sant Ram Sharma v. State of Rajasthan & Anr., [1968]
.1 SCR 111 it was held by a Constitution Bench of this Court
in

Ranmachandra Shankar Deodhar and Ors. v. The State of Mh
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rashtra & Os., [1974] 1 SCC 317 that in the absence
legislative Rules it was conpetent to the State GCovernne
to take a

103

decision in the exercise of its executive power under Art
cle 162 of the Constitution. The natter has been consider
in a recent decision of this Court in the case of Union

India & Ors. v. Sh. Soraasundararn Viswanath & Ors., [198

3 S.C. Judgnents Today 724 wherein it has been held:--
"It is well settled that the norms regarding recruitment a

pronmoti on of officers belonging to the Civil Services can
[aid down either by a |law made by the appropriate Legis
ture or by rules made under the proviso to Article 309
the Constitution of India or by neans of executive instru
tions issued under Article 73 of the Constitution of Ind
in the case of Cvil Services under the Union of India a
under Article 162 of the Constitution of India in the ca
of Civil Services under the State Governments. If there is
conflict between the executive instructions and the rul
made under the proviso to(Article 309 of the Constitution
India, the rules made under the provisoto Article 309
the Constitution of India prevail, and if thereis a co
flict between the rules nade under the proviso to Artic
309 of the Constitution of India and the | aw nmade by -t
appropriate Legislature, the law nmade by the appropria

Legi sl ature prevails."
It is thus apparent that an executive instruction cou

make a provision only with regard to a matter which was n
covered by the Rules and that such executive -instructi
could not override any provision of the Rule. Notw thstan
ing the issue of instruction dated 6th Novermber, 1962 ther
fore, the procedure for naking pronotion as laid down

Rule 8 of the Rules had to be followed. Since Rule 8 in t

i nstant case prescribed a procedure for maeking promotion t
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said procedure could not be abrogated by the executi
instruction dated 6th Novenber, 1962. The only effect of t
circular dated 6th Novenmber, 1962 was that Supervisors '’
on conpletion of 2 years’ satisfactory service could
pronmoted by follow ng the procedure contenplated by Rule
This <circular had indeed the effect of accelerating t
chance of pronotion. The right to pronmotion on the oth
hand was to be governed by the Rules. This right was co
ferred by Rule 7 which . inter alia provides that subject
the exception contained in Rule 11, vacancies in the pos
enunerated therein will normally be filled by pronotion
enpl oyees in the grade i medi ately bel ow i n accordance wi
the provisions of Rule 8. The requirenments of rule 8
brief have already been indicated above. Rule 12 provides
3ggt no appoi ntnent to the posts to which these rules app
shall be nade otherwi-se than, as specified in these rule
This right of pronotion as provided by the Rules was neith
affected nor could be affected by the circular. The ord
dat ed 28th Decenber, 1965 which provided a m ni mum peri od
service of three years in the |lower grade for pronotion
the next higher grade and the circular dated 20th Janua
1966 which provided that pronotions in future will~ be e
fected in accordance with the nornmal rules and not nerely
conpletion of 2 years’ satisfactory continuous service h
the effect of doing away with the accelerated chance
pronmotion and relegating Supervisors 'A in the matter

promobtion to the normal position as it obtained under t

Rul es.
In the case of Rancthandra Shankar Deodhar & O's

(supra) the petitioners and other allocated Tehsildars fr
ex- Hyderabad State had under the Notification of the R
Pramukh dated Septenber 15, 1955 all the vacancies in t

posts of Deputy Collector in the ex-Hyderabad State ava
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able to themfor pronotion but under subsequent rules
July 30, 1959 fifty per cent of the vacancies were to
filled by direct recruitment and only the remaining fif
per cent were available for pronotion and that too on div
sional basis. The effect of this change obviously was th
now only fifty per cent vacancis in the post of Depu
Col l ector being available in place of all the vacancies
was to take al nost double the tine for many other all ocat
Tehsildars to get pronoted as Deputy Collectors. 1In oth
words it resulted in delayed chance of prompbtion. It wa
inter —alia, wurged on behalf of the petitioners that t
situation brought about by the rules of July 30, 1959 co
stituted variation to their prejudice in the conditions
service applicable to themimrediately prior to the reorga
isation of  the State and the Rules were consequently
valid. Wile repelling this submssion the Constituti

Bench hel d: - -
"All  that happened as a result of nmaking pronotions to t

posts of Deputy Collectors-divisionwise and limting su
pronotions to 50 per cent of the total nunmber of vacanc
in the posts of Deputy Col l'ector was to reduce the ‘chanc
of pronotion available to the petitioners. It i's now we
settled by the decision of this Court in State of Mysore
G B. Purohit that though a right to be considered for prom
tion is a condition of service, nere chances of pronoti
are not. Arule which nmerely affects chances /of pronoti
cannot be regarded as varying a condition of service.
Purohit’s case the districtwi se seniority of sanitary in-
éggctors was changed to Statew se seniority, and as a resu
of this change the respondents went down in seniority a
became very junior. This, it was urged, affected the
chances of pronotion which were protected under the provi

to Section 115, sub-section (7). This contention was neg
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tived and Wanchoo, J., (as he then was), speaking on beha

a of this Court observed: "It is said on behalf of the r
~ spondents that as their chances of pronmotion have be
o affected their conditions of service have been changed
e their disadvantage. W see no force in this argunment becau
> chances of pronotion are not conditions or service." It i
> therefore, clear that neither the Rules of July 30, 195
> nor the procedure for making pronotions to the posts
o Deputy Collector divisionwise varies the conditions
° service of the petitioners to their disadvantage."

The sane view was reiterated in Mohanmmad Shujat Ali  a
nd Os. v. Union of India & Os., [1975] 3 SCC 76. In the br
éf witten submssion filed on behalf of the petitioners
" Wit Petition Nos. 9522-27 of 1983 it has been pointed o
. that enpl oyees who had joi ned rmuch | ater than 20th Januar
4 1966, nanely, the date of the subsequent circular of t
he Director General of Ordnance Factories superseding h
- earlier circular dated 6th Novenber, 1962, have also ¢
! benefit under the orders of this Court dated 2nd Februar
v 1981 aforesaid as al so under the orders of the Madhya Pr
v desh High Court dated 4th April, 1983 in the wit petiti
én filed before that Court. This circunstance by itself
® sufficient to indicate that when Civil Appeal No. 441
° 1981 was heard by this Court either the subsequent ~ord
o dated 28th Decenber, 1965 as well as the circul ar dated 20
tn January, 1966 and the | egal consequences flowing therefr
o were not brought to the notice of the | earned Judges by t
e | earned counsel for the respondents, or the same was n
! properly enphasised, the judgnent dated 2nd February, 19
o being conpletely silent on the point and the appeal w
= al l owed only on the ground that some Supervisors having be
en

pronoted as Chargeman |l on expiry of 2 years of the

service in view of the circul ar dated 6th November, 1962 t
he
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non- pronoti on of the appellants was discrininatory being

" violation of Article 16. As regards the order of the Madh
ye Pradesh Hi gh Court dated 4th April, 1983 .it may be point
- out that the said Hgh Court in an earlier wit petiti
o being Msc. Petition No. 596 of 1978 had disallowed t
e relief for the petitioners of that wit petition be
" treated as Chargenan Il on conpletion of two years’ serv
?e as Supervisor 'A by .its order dated 16th April, 1979 as
- apparent from the said judgnent dated 4th April, 1983 b
. t he subse-

106

quent writ petitions which seemto have been filed after t
he decision of ~this Court dated 2nd February, 1981 in Cv
?l Appeal No. 441 of 1981 were allowed in view of the aforesa
' decision of this Court.

In this connection it is also of significance to noti

o that it does not seemto have been the case of the appe
. lants in Cvil Appeal No. 441 of 198 1 that those w
o according to them had been promoted in pursuance of t
h% circular dated 6th/Novenber, 1962 on conpleting two year
> service were junior to them At this placeit will be usef
. to refer to an affidavit dated 19th Novenber, 1983 of D
” Gupta, who is one of the appellantsin Cvil Appeal No. 4
41 of 1981, filed in C.MP. Nos. 9356-57 of 1983. Annexure
' the said affidavit gives a break-up of the total diplo
i hol ders recruited in the Departnment due to acute need
°f Ordnance Departnent followi ng the chinese aggression
' i ndicates that approximately 125 di pl ona holders were r
~ cruited in 1962, 550 in 1963, 250 in 1964, 150 in 1965 a
nd 100 in 1966, the total number of such recruits being appro
. imately 1175. The said Annexure further indicates that o
. of the 1175 recruits about 625 were pronmpoted to the post
éf Chargeman Il in 1965-66 under the 2 year policy contained
in

circular dated 6th Novenber, 1962 and that approximtely 5
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di ploma holders were denied pronotion which resulted

" discrimnation. Fromthis break-up it is apparent that a
. the di ploma holders recruited in 1962 whereas 500 out of 5
>0 recruited in 1963 were pronoted on expiry of 2 vyears
°f service. |t appears that the renmaining 50 diploma holde
" recruited in 1963 and those who had been recruited in t
e begni ng of 1964 or thereafter could not be pronoted inasmu
e as by the tine their cases could be considered for pronoti
> t he subsequent order dated 28th Decenber, 1965 had cone in
e force and had al so come into force the circular dated 20
‘" January, 1966 which had superseded the circular dated 6
tn Noverber, 1962 and had provided that in future promotions
o all such individuals will be effected in accordance with t
e normal rules and not nerely on the conpletion of two yea
" sati sfactory continuous servi ce.
It cannot be disputed that the Director Genera

o Ordnance Factories who had issued the circular dated 6
‘o Noverber, 1962 had the power to issue the subsequent circ
" lar dated 20th January, 1966 also. In viewof. the |leg
: position pointed out above the aforesaid circular could n
o be treated to be one affecting adversely any condition
° service of the Supervisors "A'. Its only effect was that t
e chance of pronotion which had been accelerated by the circ
" | ar dated 6th Novenber, 1962 was deferred and rmade depende
" on selection according to the Rules. Apparently, after t
e conmng into force of the

107

order dated 28th Decenber, 1965 and the circular dated 20
tn January, 1966 pronotions could not be made just on conpl
© tion of 2 years' satisfactory service under the earl
° circular dated 6th Novenber, 1962 the sane having be
o superseded by the later circular. It is further obvious th
! in this view of the matter Supervisors A who had be
en

promoted before the coming into force of the order dat
ed
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28th Decenber, 1965 and the circular dated 20th Januar

4 1966 stood in a class separate fromthose whose pronotio
" were to be nmade thereafter. The fact that sonme Superviso
" "A"  had been pronpoted before the comng into force of t
e order dated 28th Decenber, 1965 and the circular dated 20
tn January, 1966 could not, therefore, constitute the basis f
o an argunent that those Supervisors 'A whose cases cane
P for consideration for promotion thereafter and who we
° pronmoted in due course in accordance with the rules we
e di'scri'mi nated against. They apparently did not fall in t
e sane category.

It may al so be noticed that even though the petitione
r? on their conpletion of 2 years’ service as Supervisor '’
A were not pronoted as Chargeman 11 in or about the year 19
§6 they chose 'to wait for about 17 years to file these w
! petitions which were filed in 1983, and nearly 2 years ev
o after the decision dated 2nd February, 1981 in Cvil Appe
: No. 441 of 1981, which indicates that but for the decis
o in Cvil Appeal No. 441 of 1981 they woul d perhaps not ha
Ye even thought of filing these wit petitions inasnuch as
" the neantine they had not only been pronoted in the  norm
: course as Chargenman 11 but sone of them had been pronot
- even to higher posts in the hierarchy.

For aught we know if the effect-of the order dated 28
tn Decenmber, 1965 and the circul ar dated 20th January, 1966 h
éd been properly enphasised at the tine of hearing of Cv
. Appeal No. 441 of 198 1 its result may have been differen
v In this connection, reference may al so be made to the cou
" ter affidavit of Sobha Ramanand, Deputy Director, Ordnan
?e Factory Cells G Block, Mnistry of Defence, filed in W
! Petition (Civil) Nos. 3812-19 of 1983 with regard to
: matter relevant for pronotion. In paragraph 2(i) it has be
:n stated that during 1962-63 due to sudden expansion of O

nance Factories Organisation in the wake of Chi nese aggre
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S_
sion a | arge nunber of posts of Chargenan 11 and ot her pos

fs were created and as a result thereof persons already
" service as Supervisors 'A were pronpted to the posts
°f Chargeman |l on conpletion of 2 years’ service. It h
= further been stated therein that after the newy creat
- posts were thus filled by pronotion, chances of pronotion
o those who were appointed subsequently dinminished and f
> want of sufficient nunber of

108

vacanci es as Chargeman | I they could not be pronoted to th
ét post soon after the conpletion of 2 years’ service. There
TS a further avernent inthe said counter affidavit that pet
- tioners were duly considered in their turn and their nam
° were brought’ on the approved panel. They were thereaft
° promoted as ' soon as vacancies becane  available and th
! during the period that they were on'the approved pane
" person junior to themor of equal seniority superseded the
" Not hi ng substantial has been brought to our notice on beha
ff of the petitioners on the basis of which the aforesa
' statenents made in the counter affidavit may be doubted.
. In view of the foregoing discussion, we find it diff
T- cult to grant the reliefs prayed for in the aforesaid w
: petitions sinply on the basis of the judgnent of this Cou
! dated 2nd February, 1981 in Cvil Appeal No. 441 of 198
v These wit petitions, therefore, deserve to be dism ssed.

Since, however, the judgnment of this Court dated 2

nd February, 1981 in Civil Appeal No. 441 of 1981 has not be
°" chal l enged and has becone final, the next ‘question  whi
?h falls for ~consideration is as to what further relief,
; any, are the appellants in Cvil Appeal No. 44 1 of 19
o entitled in pursuance of the GCvil Mscellaneous Petitio
" referred to above filed by them The reliefs which they ha
Vj claimed have already been indicated above. It is now n
0

di sputed that the appellants of this appeal have in purs
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ance of the order of this Court dated 2nd February, 19
been given a back date pronotion to the post of Chargeman
synchronising with the dates of conpletion of their 2 yea
of service as Supervisor 'A . The grievance of the petitio
ers, however, is that this pronotion tantanounts to inp
mentation of the order of this Court dated 2nd Februar
1981 only on paper inasnmuch as they have not been grant
the difference of back wages and pronotion to higher pos
on the basis of their back date pronotion as Chargeman |
As already noticed earlier certain wit petitions filed
Madhya Pradesh Hi gh Court were allowed by that Court on 4
April, 1983 relying on the judgnent of this Court dated 2
February, 1981 in Civil Appeal No. 441 of 1981. Against t
af oresaid | judgnent of the Madhya Pradesh High Court dat
4th April, 1983 Special Leave Petitions (Civil) Nos. 5987-
of 1986 were filed inthis Court by the Union of India a
were dismssed on 28th July, 1986. The findings of t
Madhya Pradesh Hi gh Court in-its judgnment dated 4th Apr
1983 thus stand approved by this Court. In this view of t
matter to put themat par it would be appropriate that t
appellants in Civil Appeal No. 441 of 1981 may al so
granted the sane relief which was granted to the
;2?itioners inthe wit petitions beforethe Madhya Prade
Hi gh Court. As regards back wages the Madhya Pradesh H

Court hel d:
"It is the settled service rule that there has/'to be no p

for no work i.e. a person will not be entitled to any p
and al |l owance during the period for which he did not perfo
the duties of a higher post although after due considerati
he was given a proper place in the gradation 1list havi
deemed to be pronoted to the higher post with effect fr
the date his junior was pronpoted. So the petitioners are n

entitled to claimany financial benefit retrospectively.
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the nost they would be entitled to refixation of the
ir

present salary on the basis of the notional seniority gran
t-

ed to themin different grades so that their present sala

Y is not |less than those who are i medi ately bel ow them"

In so far as Supervisors A who clained pronotion
= Chargeman 11 the followi ng direction was accordingly giv
o by the Madhya Pradesh Hi gh Court in its judgment dated 4
‘o April, 1983 aforesaid:--

"All  these petitioners are also entitled to be treated
= Chargeman ~Grade Il on conpletion of two years satisfacto
Y service as Supervi sor G ade- A Consequently, notion
: seniority of these persons have to be refixed in Supervis
o Grade A, Chargeman Grade-11, Gade-1 and Assistant Forem
o in cases /of those who are holding that post ..... T
e petitioners are also entitled to get their present sala
Y re-fixed after giving themnotional seniority so that t
e sanme is not lower than those who are immediately be
ow

them ™"

_ In our opinion, therefore, the appellants in Cv
. Appeal No. 441 of 1981 deserve to be granted the same |im
v ed relief. W are further of the opinion that it is- not

| fit case for initiating any proceedi ngs for contenpt again
*! the respondents.

In the result, the wit petitions fail ~and are d
> m ssed. The Civil Mscellaneous Petitions in Cvil Appe
: No. 441 of 1981 are disposed of by issuing a direction
fo the respondents to give the appellants.in the said Cv
. Appeal the sane benefits as were given by the Madhya Prade
o Hi gh Court to such of the petitioners before that Court w
e were Supervisors A and were granted pronotion as Chargem
" Il by its judgnent dated 4th April, 1983. In the <circu
" stances of the case, however, there shall be no order as
e costs.

R S. S Petitions dism ssed.
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