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ACT:

Arbitration Act 1940 (Act X of 1940 ) section 16(1)(c),
30 and 33.

Arbitration- Wrks Contract-Construction of Building
Dock and Repair Dock-Reference of specific question of |aw
to arbitrator-Arbitrator framng issue-Parties agreeing to
i ssue being decided-Award if could be set aside on ground of
error of law on face of award.

Interpretation:

Agr eenent - Wrks contract of large magni t ude- over -
Sinplification of clauses inperm ssible-Agreenent Predicated
upon and agreed fact situation-Situation ceasing to exist-
Agreenent to that extent rendered irrel evant and oti ose.

Wrds & Phrases:

‘Wthout prejudice -Meaning of-‘claimarising out of
contract’-‘Relating to the contract’-Meaning of-C ause 40
CGeneral Conditions of Contract.

HEADNOTE

The appellant and the respondents entered into a
contract for the construction of Building Dock. C ause 40 of
the General Conditions of Contract entered into between the
parties, provided that "all questions and disputes relating
to the nmeaning of the Specifications Estimates Instructions,
Designs, Drawing and the quality of the worknanship or
materials used in the work or as to another questions,
claim right, matter or thing whatsoever in any way arising
out of or relating to the contract or otherw se concerning
the execution whether arising during the progress of the
work or after conpletion shall be referred to the Sole
Arbitrator etc," During the inplenentation of the works
contract. disputes arose between the parties in respect of a
claimfor compensation on account of the increase in the
cost of inported pile-driving equi pment and techni cal know
how fees. Correspondence was exchanged between the Appell ant
and Respondent No. 1 and the dispute was referred to the
Sole Arbitrator. The point referred were: (1) Wether the
claimof conpensation for increase in the cost of inported
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pile driving equipnment and technical knowhow fees would
fall within the purview of the first para of clause 40 of
the General Conditions of Contract; and (2) if it does, the
guantum of conpensation, if any, to which the appellant
would be entitled to. The arbitrator entered upon the
reference and after hearing the parties gave his award. The
119

arbitrator held that the appel l ant was entitled to
conpensation for the increase in the cost of inported pile
drawi ng equi prent and technical know how fees by a sum of
Rs. 99 [|akhs which anount shall be payable with interest @
9.1/ 2% The award was typed on stanp paper of the val ue of
Rs. 150/ - The arbitrator forwarded the award to both the

parties.
The appel | ant noved a petition under sections 14 and 17
of the Arbitration Act, in the Court of the Subordinate

Judge for filing the award and for making it a rule of the
Court, while the respondent noved a petition under sections
30 and' 33 for setting aside the award contending that: (1)
the award was insufficiently stanped, and (2) the arbitrator
had exceeded his jurisdiction by misconstruing clause 40.
The Subordi nate Judge negatived both the contentions. It was
held that the respondent ~having subnitted the question
whet her the dispute raised by the appellant was covered by
t he arbitration cl ause; coul d not controvert t he
jurisdiction of the Arbitrator to decide ‘the dispute; and
the award of the arbitrator was nodified in the matter of
interest from9.1/2 per cent as awarded by the arbitrator to
6 per cent, and the award was nade a rule of the Court.

The respondent preferred an appeal tothe H gh Court,
and a Division Bench, -agreed with the Subordinate Judge on
the question of insufficiency of stamp. 1t however held that
the question whether the dispute was arbitrable or not could
not be finally decided by the arbitrator because it was a
matter relating to his jurisdiction, and that the arbitrator
cannot by an erroneous interpretation or construction of the
cl ause confer jurisdiction on hinmself and that the court can
go into the question whether the matter in dispute between
the parties was covered by the arbitration clause. It
finally held that even though the arbitration clause was
very wide, the dispute as to conpensation for increase in
the cost of inported pile driving equipnment and technica
know how fees could not be covered by the arbitrationclause
because under cl ause 26 every plant, machi nery and equi prent
had to be provided by the contractor and any rise or
escalation in the price of such equipnment. —or nachinery,
cannot be the subject matter of conpensation by the
respondent. The appeal was therefore allowed, and the tria
court’s order, nmaking the award a rule of the court was set
aside and directed that the award be returned to the
parties.

In the appeal to this Court it was contended on behal f
of the appel l ant, that though Sec. 16(1)(e) of the
Arbitration Act may permit the court to remt or set aside
the award on the ground that thereis an error of |aw
apparent on the face of it, yet where a specific question of
| aw has been referred to the arbitrator for decision, the
fact that the decision is erroneous does not make the award
bad on its face so as to permt its being set aside. As a
specific question of law touching upon the jurisdiction of
the arbitrator was speficially referred to the arbitrator
for his decision, the decision of the arbitrator is binding
on the parties and the court cannot proceed to inquire
whet her upon a true construction of the arbitration clause,
the dispute referred to the arbitrator for arbitrati on would
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be covered by the arbitration clause so as to clothe the
arbitrator with the jurisdiction to arbitrate upon the
di spute.

On behalf of the respondent, it was contended that the
jurisdiction of the arbitrator cannot be left to the
decision of the arbitrator so as to be binding on
120
the parties and it is always for the court to deci de whether
the arbitrator had jurisdiction to decide the dispute, and
that the arbitrator cannot by a msconstruction of the
arbitration agreenent clothe hinmself wth or confer upon
hinsel f the jurisdiction to decide the dispute.

Al'l owi ng the Appeal
N

HELD: 1. A specific question of law touching the
jurisdiction of the arbitrator was specifically referred to
the arbitrator and therefore +the arbitrator’s decisionis
bi nding on the parties and the award cannot be set aside on
the sole 'ground that there was an error of |aw apparent on
the face of 'the award. It is-also established that the claim
for compensation made by ~the contractor which led to the
di spute was covered by the arbitration clause. The quantum
of compensation awarded by the arbitrator was never disputed
nor questioned. [170E-F]

2. A question/of law may figure before an arbitrator in
two ways. It may arise as an incidental ‘point while deciding
the main dispute referred to the arbitrator or in a given
case parties may refer a specific question of lawto the
arbitrator for his decision. [137GH

Russel : Law of Arbitration Twentieth Edition p.22;
Hal sbury’s Laws of England Vol. 2 Para 623 4th Edition
referred to

3. Arbitration has been considered a civilised way of
resol ving di sputes avoiding court ~ proceedings. There is no
reason why the parties should be precluded fromreferring a
specific question of law to an arbitrator for his decision
and agree to be bound by the sane. This approach manifests
faith of parties in the capacity of the tribunal of their
choice to deci de even a pure question of law If they 'do so,
with eyes w de open, and there is nothing to preclude the
parties fromdoing so, then there is no reason why the court
should try to inmpose its view of |aw superseding the view of
the Tribunal whose decision the parties agreed to abide by
On Principle it appears distinctly clear that™ when a
specific question of law is referred to an arbitrator for
his deci sion including the one t ouchi ng upon t he
jurisdiction of the arbitrator, the decision of the
arbitrator would be binding on both the parties and it would
not be open to any of the two parties to wiggle out of it
by contending that the arbitrator cannot clutch at or confer
jurisdiction upon hinself by ms-construing the arbitration
agreenent.[138-E- G

4. If a question of lawis specifically referred and it
beconmes evident that the parties desired to have a decision
on the specific question fromthe arbitrator rather than one
fromthe court, then the court will not interfere with the
award of the arbitrator on the ground that there is an error
or |law apparent on the face of the award even if the view of
| aw taken by the arbitrator does not accord with the view of
the court. [147F]

Kel antan Governnent v. Duff Devel opment Co. Ltd. 1923
All ER 349: Re King and Duveen, [1913] 2 K B. 32: F.R
Absal om Ltd. v. Geat Wstern (London) Garden Village
Society Ltd., [1933] Al ER 616; Durga Prasad Chanria
121
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and Anr. v. Sewkishen das Bhattar and O's: AR 1949 Privy
Counci|l 334; Seth Thawardas Pherunal v. The Union of India;
[1955] 2 S.CR 48; Ms. Alopi Parshad & Sons Ltd. v. The
Union of India, [1960] 2 S.C R 783; Chanpsey Bhara and
Conpany v. Jivraj Ball oo Spinning and Weavi ng Conpany Ltd .
Law Report 50 I.B. 324; Union of India v. A L. Rallia Ram,
[1964] 3 S.C. R 164; M s.Kapoor Nilokheri., Co-op. Dairy
Farm Society Ltd. v. Union of India and Ohers., AR 1973
S.C.  1338; N.  Chel | appan v. Secretary, Kerala State
Electricity Board & Anr., [1975] 2 S.C R 811; Produce
Brokers Co. Ltd. v. Oynpia G| and Cake Co. Ltd., [1914-15]
All EER 133; Attorney General For Manitoba v. Kelly and
Qhers., (1922) HER 68; Hrji Mulji v. Cheong Yue
Steanship Co. Ltd., [1926] Al E R 51; Heynan & Anr. v.
Darwins Ltd., [1942] 1~ Al E R 337; Jivarajbhai U anshi
Sheth & O's. v. Chiniananrao Balaji & Anr., [1954] 5 S.C R
480; Dr. S.B. Dutt v. University of Delhi., [1958] S.C R
1236; referred to.

5. The expression 'w thout prejudice’ carries a
techni cal' meani ng- dependi ng upon the context in which it is
used. An —action taken without prejudice to one's right
cannot necessarily mean that the entire action can be
i gnored by the party taking the sane. [148F-G

In the instant case, in the context in which the
expression "without prejudice’ is wused, it would only nean
that the respondent reserved the right to contend before the
arbitrator that the dispute is_not covered by the
arbitration clause. It does not appear that what was a
contention that no. specific ~question was specifically
referred to the arbitrator, On-a proper reading of the
correspondence, and in_ the setting in which ‘the term
"W thout prejudice’ is used, it only neans ‘that the
respondent reserved to itself the right to contend before
the arbitrator that a dispute raised or the claimnmade by
the contractor was not covered by the arbitration clause. No
ot her meani ng can be assigned to it. [148D E]

6. In works contract of such nagnitude, and whi ch have
been undertaken by an |Indian contractor for the first tine
negotiations prior to the finalisation of the contact and
the correspondence |leading to the formation of _contract
supply the basis on which the contract was finally entered
into. Undoubtedly, if in the final witten contract, there
is sonething contrary to the basic understandi ng during the
formative stage of the contract, the witten contract would

prevail. But if the contract does not indicate to the
contary and the assunptions appeared to be the foundation of
the contract, that aspect cannot be overlooked while

determ ning what were the obligations undertaken the form
contract. [151H 152B]

7. Over-sinplification of the clauses of the contract
i nvol ving works of large nmagnitude is inpermissible. The
whol e ganut of di scussions, negotiations and correspondence
must be taken into consideration to arrive at a true meaning
of what was agreed to between the parties. [156F]

In the instant case, there is no roomfor doubt that
the parties agreed that the investnment of the contractor
under this head would be Rs. 2 crores and the tendered rates

wer e predi cat ed upon and co-rel ated to this
under st andi ng. [ 156G
122

8. Wien an agreenent is predicated upon an agreed fact
situation, if the latter ceases to exist the agreenent to
that extent becones irrelevant of otiose. [156(Q

9. Phrases such as ’'claimarising out of contract’ or
"relating to the contract’ or ’'concerning the contract’ on
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proper construction would nean that if while entertaining or
rejecting the claimor the dispute in relation to clai mnay
be entertained or rejected after reference to the contract,
it is aclaim arising out of contract. The |anguage of
clause 40 shows that any claimarising out of the contract
inrelation to estimtes nmade in the contract would be
covered by the arbitration clause. If it becones necessary
to have recourse to the contract to settle the dispute one
way or the other then certainly it can be said that it is a
di spute arising out of the contract. [157F- G

In the instant case, the arbitration clause is so
wi dely worded as disputes arising out of the contract or in
relation to the contract = or execution of the works that it
woul d conpr ehend, within its conpass a claim for
conpensation related to estimates and arising out of the
contract. [157H

10. (i) A dispute, the determ nation of which turns on
the true construction of the contract, would al so seemto be
a dispute under arising out of or concerning the contract.
The test " is that” if in settling a dispute, a reference to
the contract is necessary, such a dispute would be covered
by the arbitration clause.[ 158D E]

A M Mir & Co. v. Gordhandas Sagarmull., [1950] S.C. R
792; Ruby General Insurance Co. Ltd. v. Pearey Lal Kumar And
Anot her; [1952] S.C. R 501; referred to.

ii. Where the parties are at one in asserting that they
entered into a binding contract, but a difference has arisen
bet ween t hem whether there has been a breach by one side or
the other, or whether circunstances have arisen which have
di scharged one or both parties from further performance,
such differences should be regarded as differences which
have arisen 'in respect of’ or 'with regardto’ of 'under’
the contract, and an arbitration clause which uses these, or
simlar expressions should be contoured accordingly., [159B-
a

Union of India v. Salween Tinber Construction (India) &
Os., [1969] 2 S.CR 224; Heyman & Anr. v. Darwi'ns Ltd.,
[1942] A.C. 356 at 366; Astro Vencedor Conpania Naviora S. A
of Panama v. Mabanaft G M B.H The Dianmianos., [1971] 2 Q B.
588; Gunter Henck v. Andre & CIE. S.A, [1970] 1 Lloyd’ s Law
Reports 235; referred to

In the instant case, fromthe pleadings, it clearly
transpires that both the parties had recourse to the
contract. It is satisfactorily established that the claim
nmade by the contractor would be covered by the arbitration
cl ause. [160B]

123

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 3023 of
1980.

Appeal by Special leave fromthe Judgnent and Order
dated the 21st August, 1980 of the Kerala Hi gh Court in
M F. A No. 409 of 1979.

F. S. Nari man, A. N. Haksar, T. Raghvan, R F. Nari man
V. A. Bobde & K. R Nanbiar, for the Appellant.

G B.Pai, P.K Kunar, A. K. Sharma, Ashok Mat hur  and
Parveen Kumar for the Respondent.

The Judgrment of the Court was delivered by

DESAI, J. In this appeal by special Ileave a very
interesting question in the field of law of arbitration
whi ch honest man dread nore than the dreaded law suits’
arises for our consideration.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 32

First respondent Cochin Shipyard Limted (' respondent’
for short) invited tenders for construction of Building Dock
at Cochin. As there was only one tender that of Tarapore &
Conpany, the appellant, the respondent called fresh tenders
somewhere in July, 1971. In Decenber, 1971, the respondent
invited tenders for construction of a Repair Dock al so at
Cochin. There were two tenders for Building Dock, nanely,
one of the appellant and one by Ms National Building
Construction Corporation, a Governnent of India undertaking,
the value of the tender of the latter being double that of
the appellant. For the construction of the Repair Dock, the
only tender was of the appellant. |In view of the limted
nunber of tenders received, the appellant was invited to
negotiate the terns of tender. The value of the works to be
executed was over Rs. 24 crores. In view of the huge
investment in the project, the tenders were exanined by a
conmittee called the ~Tender Conmittee constituted in
accordance with the approval of the Mnistry of Shipping and
Transport for ~ examning and eval uating the tenders received
for the 'Building Dock and the Repair Dock. The Tender
Conmittee taking note of the poor response to the invitation
to tender and costly affair decided to accept the tender of
the appellant inter alia for the reasons (i) that works of
such complexity and nagnitude have not been undertaken
before by any Indian “contractor, (ii) 'that the plant and
equi prent  required for the work are not avai |l abl e
i ndi genously, (iii) that if the contractor is to procure the
124
speci al i sed equi pnent « required ~for this work, there is
hardly any assurance that after these works are over, he
would find any substantial use for the sane, (iv) that
excavation and subsequent construction involve de-watering
whi ch introduces considerabl e ambunt of uncertainty and that
during the discussions, the apprehension of the tenders of
this kind was voiced and noticed by the Cormmittee, (v) that
RCC Piling also requires hi ghly skilled and  conpl ex
technical operations and it involves a |large el ement of risk
and uncertainty in the work. Both the tenders of the
appel l ant were accepted, and contracts were entered into
between the parties. Both the parties while entering into
contracts were aware and conscious of the fact that
equi prent and technical know how would have to be inported
involving a huge outlay of foreign exchange. Appell ant
contractor quoted rates on two alternative basis depending-
upon whether it had to inmport equipnent and know how at its
cost involving Rs. 2 crores in foreign exchange or the
equi prent and know how were to be inported by the respondent
at its cost and mmde available for use of the appellant in
whi ch case the appellant would be liable to pay hire charges
for the pile driving plant at the rate of Rs. 23/- per netre
of 600 mmdia. RCC cast-in-situ pipe and Rs. 16/- per netre
of 500 mmdia. RCC cast-in-situ pipe and at the rate of 300
per tonne of steel sheet piles driven to be recovered from
the running bills payable to the appellant contractor. The
appel l ant was given to wunderstand by a note in the
invitation to tender that foreign exchange in yen credit to
the tune of Rs. 38 lacs is earmarked for the purchase of
construction equi pnment, accessories etc. from Japan for
wor ks of Buil di ng Dock, Repair Dock, the three Quays etc. On
January 24,1973, work order for Building Dock and Repair
Dock was issued by the respondent in favour of appellant and
inthis work order as recomended by the Tender Conmittee,
the respondent adopted the alternative B as set out in the
tender, nanely, that the contractor was to procure the
equi prent and know how at a cost of about Rs. 2 crores in
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forei gn exchange. 1In order to nake this aspect specific,
additional condition No. 31 was incorporated in the works
order in order to provide for the expense to be incurred and
the amount of foreign exchange needed for inporting
equi prent and technical know how, relevant portion of which
reads as under:

"Requi site foreign exchange, for inporting piling
pl ant and nmachinery, spares, technical knowhow and
hiring of experts necessary for both the Dock Wrks
vide Wrk Oder No. 13019/1/71-WIIl dated January
24,1973 for Building

125

Dock etc. and Wrk Oder No. 13012/15/71-WII| dated
January 24, 1973 for Repair Dock etc, anbunting to
about Rs. 2.00 crores in all will be nade available to
the contractor fromthe 11th Yen Credit subject to his
getting indigenous clearance and providing detailed
justification. The details of such procurenment shall be
furnished by the Contractor as soon as they are
finalised."

In view -of the huge investment, it was agreed that the
respondent woul d make an advance paynent of 75% of the val ue
of old machinery and 90%of the value of new nachinery
brought to site by the Contractor and in order to secure
thi s advance paynent, equi pment woul d be hypot hecated by the
Contractor to the respondent and the advance payment were to
carry interest at 9.1/2%p.a. on the outstandi ng bal ance of
advance. The node of ‘recovery was al so specified. The forma
contract was signed on January 29,1973 which included an
arbitration clause to which we would turn a little later.

It so happened that the required pil e driving equi pnent
i ncluding the technical know how against 11th Japanese Yen
credit were not avail able. The respondent al so nmade i nquires
in this behal f but wi t hout success. Utimtely,
I nternati onal Foundation G oup, Holland agreed to provide
the rate of equipnment conformng nore or less to the sane
specification for which clearance was sought and received
fromthe Government of India. After the respondent certified
that the equiprment and know how offered by Internationa
Foundati on Group. Holland conform to the earlier clearance
and that the same equi prent being not indigenously
avail able or against 11th Japanese Yen Credit, the
respondent requested the Governnent of India to give
necessary cl earance to the appellant to i mport the
equi prent. This approval was received on Septenber 1, 1973
and the foreign exchange to the extent of Rs. 211.80 |akhs
equal to 9,442.700. Dutch Florins was released in favour of
the appellant. The entire inported equi pnent was received in
four consignnents between March/July 1974. During the
i ntervening period, there were variations in the rate of
exchange and therefore the foreign exchange  cost of
equi prent alone in terns of rupees worked out at Rs. 177.50
| akhs and of the technical knowhow fees payable in 11
instal ments worked out at Rs. 105 |akhs. The custom duty
went up by Rs. 21 | akhs as a consequence of the increase in
rupee value of the inported equipnent in terns of Dutch
Fl orin.

126

The appellant made a tentative claimin the amount of
Rs. 61.27 |1akhs from the respondent on account of increase
in cost of pile driving equipnent and technical know how
fees on the ground that the contractor was entitled to be
conpensated by the respondent for the sane. In the letter
dated My 28,1975, the appellant has stated that the
"tendered rates were based on certain total cost of nachines
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whi ch has since gone up considerably rendering the rates no
| onger workable. The appellant had provided for a cost of
150 |l akhs of rupees for the equipnent and the life of the
equi prent was taken as 12,000 hours and its probabl e period
of engagenent on this job was taken as 8,000 hours. On this
basis two-thirds of the cost of the equipnent wll be
witten off by way of depreciation on this job.” It was al so
stated that there is an increase in the fees for the
techni cal know how. The letter concluded by saying that the
| oss sustained by the appellant upto May 15,1975 on account
of variation in the rate of foreign exchange was Rs.
61, 27,317 and requested the respondent to conpensate the
| oss atleast wupto the ‘tune of Rs. 45 lakhs which is
approximately 75% of the |l oss suffered by the contractor in
this behal f. The respondent responded to this letter as per
its letter dated July 22,1975 saying that the letter dated
July 14,1972 of the appellant. which forns part of the
contract docunments clearly recites that the total foreign
exchange required by the contractor for the equipnent,
spares, . technical knowhow and hiring of experts, was
expected to be about Rs. 2 crores and that the expenditure
incurred by the contractor in this behalf so far has been
less than Rs. 2 crores and in the circunstances it was found
difficult to accept the position that the tender was based
on the assunptions indicated in the letter under reply and
that the rates for the pile driving should for the future be
revised. There ensued further correspondence between the
parties. Utinmately, the appellant by its letter dated March
1,1976 inforned the respondent that its claim for
conpensation for increase in the cost of  inported pile
driving equi pmrent and technical know how fees has not been
entertained for over a year. It was further stated that
i nasmuch as the dispute has thus arisen between us regarding
the above claim we are invoking the provisions for
arbitration in our contracts and referring this dispute to
arbitration.” On March 17,1976 Chief Engineer  of the
respondent replied saying that the nmatter as set out in the
letter dated March 1, 1976, invoking arbitration 'clause is
receiving their imediate attention and the appellant wll
hear shortly in this behal f. On- March- 29,1976, the
respondent wote to the appellant denying the claim for
conpensation of the appellant. Sinultaneously the respondent
franed three points

127

covering the dispute so raised for reference to and deci sion
by the arbitrator. The letter also sets out as required by
Clause 40 a panel of three nanmes from which anyone can be
chosen by the appellant as the sole arbitrator.. The
appellant by its letter dated April 19,1976 while refuting
the contention of the respondent that the dispute would not
be covered by Clause 40 i.e. arbitration clause in the
contract, stated that the proper course would be to refer
the dispute that has arisen between the parties to the
decision of the arbitrator and not any particul ar issue or
issues. Utimately from anongst the three nanes indicated by
the respondent the appellant selected Shri C. Srinivasa Rao,
Chief Bridge Engineer, Southern Railway, Madras to be the
Sole Arbitrator to decide the dispute. On receipt of this
letter the respondent referred the dispute to Shri C
Srinivasa Rao as Sole Arbitrator. Wile referring the
dispute to the sole arbitration of Shri C Srinivasa Rao,
the respondent retained the three points of reference set
out in the letter dated March 29,1976 but added one nore.
The Arbitrator entered upon the reference on June 2,1976. On
being called upon by the Arbitrator, the appellant filed its




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 32

statenent of claimon June 19,1976. The appellant cl ai nmed
Rs. 2,03,47,266 as per the Schedule to the Statenent of
Claimon account of increase in the cost of equipment and
techni cal know how fees. The respondent filed its reply to
the Statement of Claimon July 19, 1976.

The points/disputes referred by the parties to the sole
arbitrator read as under:

"1. Does the claim of Messrs. Tarapore & Co. on
Cochin Shipyard Ltd., for conpensation for increase in
the cost of inported pile driving equipnment and
techni cal know how fees referred to in clauses (2) and
(3) hereunder fall within the purview of the first
par agraph of Cause 40 of the General Conditions of
Contract entered into between the two parties?

2. |If the —answer to (1) above is in the
affirmative, in terms of the provisions of the contract
are Messrs. Tarapore & Co.-entitled to conpensation for
increase inthe cost of inported pile driving equi prent
and technical ~knowhow fees to be paid to them by
Cochin Shipyard Ltd.? If so, what is the anmount ?

128
3. The dispute that has arisen between Messrs.
Tarapore & Co., and Cochin Shipyard Ltd. regarding the
claimof Ms. Tarapore & Co., for. conpensation for
increase in the cost of the inported pile driving
equi prent and the technical know how fees.
4. "Costs"
Parties appeared before the Arbitrator through their
respective counsel.  The Arbitrator  gave its Award on July

6,1977. On Point No. 1, the Arbitrator held as under
"The claim of Messrs. Tarapore and Conpany on

Cochin Shipyard Limted for conmpensation for increase

inthe cost of inported pile driving equipnment and

techni cal know how fees falls w thin the purview of the
first paragraph of C ause 40 of the General Conditions
of Contract entered into between the parties.”

On Point No. 2, the Arbitrator held that the appell ant
Messrs. Tarapore and Conpany are entitled to conpensation by
the Cochin Shipyard Linmited for the increase inthe cost of
i mported pile driving equipnent and the technical know how
fees by a sum of Rs. 99 lakhs only which anmount shall be
payable with interest at 9.1/2%per annumfrom this date
till date of paynment or decree, whichever is earlier’. On
Point No. 3, the decision recorded was '"that it is covered
by the decision on Points (1) and (2)'. On Point No. 4, on
the question of costs, the Arbitrator having determined his
fees and incidental expenses directed both the parties to
bear the sanme equally. The Award was typed on a stanp paper
of the value of Rs. 150/- at Madras. By his letter dated N
July, 1977, the Sole Arbitrator forwarded the award to both
the parties.

The appel | ant noved a petition under Secs. 14 and 17 of
the Arbitration Act in the Court of the Subordinate Judge,
Ernakulam for filing the award and for naking it a rule of
the court. On COctober 7,1977 the respondent nmoved O P. 81 of
1977 being a conbined petition under Secs. 30 and 33 of the
Arbitration Act before the Subordinate Judge, Ernakulam
praying for setting aside the award. The prayer for setting
aside the award was founded on two grounds; (1) that the
award is insufficiently stanped and (2) that the Arbitrator
has exceeded his jurisdiction by msconstruing C ause 40
129
of the General Conditions of Contract (Arbitration clause
for short).

The | earned Subordinate Judge noted the fact that the
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award was originally engrossed on a stanp paper of Rs. 150/ -
but before filing the award in the court on August 4, 1977,
the Arbitrator on August 1,1977 affixed additional stanmp of
Rs. 14,722.50 p. which would be the requisite stanp under
Art. 12 read with Art. 14 of the Kerala Stanp Act. The
| earned Subordinate Judge accordi ngly negati ved the
contention of t he r espondent t hat the awar d was
insufficiently stanped. On the second point, the |earned
Judge held that the respondent having submtted the question
whet her the dispute raised by the appellant was covered by
the arbitration clause cannot be permitted to controvert the
jurisdiction of the Arbitrator to decide this dispute and
accordi ngly, negatived the contention of the respondent. The
| earned Judge after nodifying the award of the Arbitrator in
the matter of interest from 9.1/2% as awarded by the
Arbitrator to 6%granted the application of the applicant
and made the award-a rule of the court.

The respondent preferred MF. A. 409 of 1979 in the Hi gh
Court of /Kerala at-~ Ernakulam A Division Bench of the Hi gh
Court agreed with the |earned Subordinate Judge on the
qguestion of _insufficiency of ~stanp. The Division Bench
however, after expressing its- displeasure about not naking a
reasoned award by the Arbitrator proceeded to exanine the
contention whether the arbitration cl ause covers the
di spute. The court held that the question whether the
dispute is arbitrable or not cannot be finally decided by
the arbitrator because it is a matter relating to his
jurisdiction. It was further held that the arbitrator cannot
by an erroneous interpretation or construction of the clause
confer jurisdiction on hinself and the court can go into the
guestion whether the matter -in dispute between the parties
is covered by the arbitration clause. The  specific
contention on behalf of the appellant that once a specific
gquestion of lawis referred to the arbitrator, the parties
are bound by the decision of the arbitrator was negatived by
the High Court and it was held that as the respondent has
joined arbitration wunder protest, it was not estopped from
contesting the question and the award is not binding on it
if it can be shown that the arbitration agreenent did not
cover the dispute raised by the appellant. The court finally
held that even though the arbitration clause was very wi de,
the dispute as to the conpensation for increase in the cost
of inported pile driving equiprment and technical know how
fees woul d
130
not be covered by the arbitration clause inter alia on the
ground that by Cl. 26 of the General Conditions of Contract
every plant, machinery and equipnent had to be provided by
the contractor and any rise or escalation in the price of
such equi pnent or nmachi nery cannot be the subject matter of
conpensation by the respondent. Accordingly, thetappeal of
the respondent allowed and the judgnent and order | of the
trial court making the award rule of the court was set
aside. The <court directed that the award be returned to the
parties. Hence this appeal by the contractor by specia
| eave.

Before we advert to the rival contentions, it would be
advant ageous to refer to the arbitration clause bei ng C ause
40 of the CGeneral Conditions of Tender subject to which the
contract was entered into, the relevant portion of which
reads as under:

"Cl ause 40. Except where otherwi se provided in the
contract, all questions and disputes relating to the
nmeani ng of the Specifications, Instructions, designs
Drawi ngs herein before mentioned and as to the quality
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or worknanship or materials used on the work or as to
any other questions, claim right, nmatter or thing
what soever in any way arising out of or relating to the
Contract, Designs, Draw ngs, Specifications, Estinmates,
Instructions, orders or these conditions or otherw se
concerning the works or the execution or failure to
execute the sane, whether arising during the progress
of the work or after conpletion or abandonnent thereof
shall, after witten notice by either party to the
contract, to the either of them be referred to the
Sole Arbitration of a person appointed by the Chief
Project Oficer of the Cochin Shipyard Project or the
Adm ni strative Head  of the Cochin Chipyard Project at
the time of such appointnent by what ever designation
known, from a panel” of names given in Annexure I1."
Over and above the extracted portion, the clause
provides for the manner~ and method of appointing the sole
arbitrator, the continuance of | the work during progress of
arbitration proceedings, the tinme and place of holding the
arbitrati'on. proceedings, the power to enlarge the period
for making the award and finality to be attached to the
award of the Arbitrator.
131
VWen the arbitration clause was invoked by the
appel l ant, the respondent did contend that the dispute
rai sed by the appellant was not covered by the arbitration
cl ause. After specifying its denur, the r espondent
fornmulated the points in dispute on which the arbitration
was invited to give ‘his award. Undoubtedly, the respondent
proceeded to formulate the points in dispute between the
parties on which the Arbitrator was to be invited to give
his award wi thout prejudice to its right to contend that the
dispute is not covered by the arbitration clause and that
the appellant is not entitled to any conpensation in respect
of the increase in the cost ~of inported pile driving
equi prent and techni cal know how fees. What is the effect of
referring the specific question of law to arbitration
wi thout prejudice to one's right to contend to the contrary
will be presently exam ned. The fact remains that ‘on the
di spute arising out of a claimfor conmpensation on account
of the increase in the cost of inported pile driving
equi prent and technical know how fees, the respondent agreed
to refer the dispute under two specific heads to the
Arbitrator. The di spute so rai sed have already been
extracted. Briefly stated they are : (1) whether the claim
for compensation would fall within the purview of the first
para of the arbitration clause and (2) if it~ does the
guantum of conpensation, if any, to which the appellant
would be entitled. Analysing the disputes, let it be nade
distinctly clear that the appellant asserted that its claim
for conpensation, would be governed by the arbitration
clause and the same was specifically denied by the
respondent saying that the clai mwould be beyond the purview
of the arbitration clause. On these rival positions, the
specific issue was franed whether the claimfor conmpensation
would fall wthin the purviewof the first part of the
arbitration clause. This was the specific dispute referred
to the arbitrator inviting himspecifically to decide this
of dispute. |If this issue specifically raises a question as
to jurisdiction of the arbitrator to arbitrate wupon the
di spute set out in Point No. 2, it appears to have been
specifically referred to the Arbitrator for his decision
Parties, therefore, agreed to subnmit the specific question
even with regard to the scope, anbit, wdth and the
construction of the arbitration clause so as to define its
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paranmeters and contours with a view to ascertaining whet her
the claim advanced by the appellant and disputed by the
respondent would be covered by the arbitration clause.
Whet her upon its true construction the arbitration clause
woul d include wthin its conpass the dispute thus raised
between the parties was specifically put in issue because
parties were at variance about it. Appellant asserted that
its claim to conmpensation would formthe subject matter of
arbitration under C ause 40
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and the respondent contending to the contrary. Wile
deciding this dispute, as to the scope, width and anbit of
arbitration clause vis-a-vis the dispute raised, it is not
necessary to decide whether the claimwas tenable justified
or had any substance in it. That would fall wthin the
second point of reference to the arbitrator which opens with
a specific clausethat it needs only to be decided if the
answer to the first point of reference, nanely jurisdiction
of the arbitrator under Cdause 40 is in the affirmative
neani ng thereby that the dispute so raised and subsisting
between the parties would  be covered by the arbitration
agreenment. In other words, if the dispute is covered by the
arbitration agreenent, the arbitrator was further required
to deci de whether there was any substance in the clai mnade,
and if he found sone substance in the disputed claim to
ascertain what anount the appellant would be entitled to
recover as and by way of conpensation fromthe respondent.
The arbitrator was thus required and called upon first to
deci de whether the dispute is arbitrable as falling within
the width and anbit of the —arbitration agreenent. |f the
answer is in the affirmative, then alone the second point
need be examined. If the answer to the first point of
reference is in the negative in that if the arbitrator were
of the opinion that the dispute is not arbitrable as it
would not fall within the scope, wdth and anbit of the
arbitration agreenent, it would not be necessary for himto
det erm ne whether the appellant ‘was entitled to  recover
anything by way of conmpensation. This aspect “is / being
anal ysed in depth to point out that the parties specifically
referred the guestion of construction of arbitration
agreement, its wdth, anbit and paraneters vis-a-vis the
di spute raised so as to decide whether the dispute would
fall within the purview of the arbitration agreenent, in
ot her words the jurisdiction of the arbitrator.

Cor respondence placed on record woul d unm stakably show
that a specific question as to the jurisdiction of the
arbitrator was specifically referred by the parties to the
arbitrator. Appellant contractor by his letter dated March
1,1976 to the Chief Engineer of the respondent invited his
attention to the claimfor conpensation for increase in cost
of pile driving equipnment and technical know how fees raised
about a year ago and further invited his attention to the
letter dated 6th Cctober, 1975 of the respondent informng
the appellant that the claimcannot be entertained. The
appel | ant proceeded further to state as under

“"In as nuch as a dispute has thus arisen between
us regarding the above <claim we are invoking the
provi sions for

133

arbitration in our contracts and referring this dispute

to arbitration."

The respondent by his letter dated March 17, 1976
informed the appellant that the matter raised in the letter
dated March 1,1976 in the mtter of conpensation is
receiving their inmediate attention and the appellant wll
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shortly hear fromthem in this connection. Thereafter the
respondent by his letter dated March 29,1976 inforned the
appel | ant as under;

"We have dealt with the merits of your clainms in
the previous correspondence on the subject and we
reiterate that no ampbunts whatever are due to you in
respect of these clains. It is also our view that such
claimdoes not fall within the purview of O ause 40 of
the General Conditions of Contract and hence does not
qualify for arbitration.

However, in view of your insistence and without
prejudice to our position, we propose that, the
following be the issues to be referred to arbitration

1. Does the claimof Ms Tarapore & Co., on Cochin
Shipyard Ltd., for conpensation for increase in the
cost of inported pile driving equiprment and technica
know how fees fall within the purview of the first para
of "Clause 40 of ~the CGeneral Conditions of Contract
entered into between the two parties?

2. If the answer to 1 is in the affirmative in
terns_of ~the provisions of the concerned contract are
Messrs. Tarapore & Co. entitled to conpensation for
increase in the cost of inmported pile driving equi prent
and technical ~knowhow fees to be paid to them by
Cochin Shipyard Ltd.? If so, what is the anmount?

3. "Costs."

The respondent proceeded to notify the panel of nanes
and invited the appellant to choose the arbitrator as agreed
to between the parties and set out in clause 40. The
appel l ant by his letter dated April 19, 1976 whil e
reasserting that the claim nade by it would be covered by
Clause 40 further stated that the proper course would be to
refer the dispute that has arisen between the parties on
134
the matter of conpensation to the decision of the arbitrator
and not any particular issue or issues. It was also
suggested that framng of the issues will be the function of
the arbitrator after he enters upon the reference and after
he has the pleadings of both the parties before him The
appel l ant al so suggested what di spute should be referred to
the arbitrator and set it out as under

"The decision of the dispute that has arisen
between M's Tarapore & Co., and the Cochin Shipyard
Limted, regarding the claimof Ms Tarapore & Co., for
conpensation for the increase in the cost of the
i mported pile driving equipnent and of the technica
know how fees."

The appel | ant proceeded to suggest that Shri C
Srinivasa Rao from anpbngst the panel be appointed as the
Sole Arbitrator. The respondent by his letter dated Apri
27/ 28, 1976 annexing three earlier letters dated March 1,
1976, March 29, 1976 and April 19, 1976 referred the four
points herein before set out for the decision of the
arbitrator.

Thi s correspondence would unm stakably show that while
the appellant wanted a general reference about its claim it
was the respondent who now contests that no specific
guestion of |aw was specifically referred to the arbitrator
for his decision was specific about the points to be
referred for the decision of the Arbitrator. The first point
extracted herei nabove would clearly show that the specific
guestion about the jurisdiction of the arbitrator to
arbitrate upon the dispute set out in points Nos. 2, 3 and 4
was specifically referred to the arbitrator. On the first
point, the arbitrator had to decide whether the claimmade
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by the appellant and disputed by the respondent would be
covered by Clause 40 i.e. the arbitration clause. In other
words, the specific question referred to the Arbitrator was
about his jurisdiction to arbitrate wupon the disputes
covered by points Nos. 2, 3 and 4, if and only if, upon a
true construction of the arbitration clause that is first
par agraph of C ause 40, would cover the disputed claimfor
conpensation he can enter into the nerits of the dispute and
decide it. It is wupon the decision on point No. 1 that the
arbitrator would have jurisdiction to decide the dispute
involved in points Nos. 2, 3 and 4. The first point of
reference is clearly a specific question of [aw touching
upon the jurisdiction of the arbitrator and this was franed
and referred to by none other than, despite the initia
objection of the petitioner, the respondent. Therefore, the
respondent invited the arbitrator by the specific point of
135

ref erence which invol ves a specific question of |aw touching
upon the /jurisdiction of the arbitrator to decide the sane.
This becomes further clear fromthe fact that both the
| earned counsel” appearing before the arbitrator submtted
agreed draft issues for the decision of the arbitrator. The
first issue anongst the agreed draft issues reads as under

"Does the  claimof the claimant fall within the
purview of the purview of the first para of O ause 40
of the General Conditions of Contract entered into
bet ween the two parties?

This point was not to be incidentally decided while
deciding the di spute referred to the arbitrator his
jurisdiction to entertain the dispute is -questioned. In
fact, hereby the reference of the specific point. of |aw
touchi ng upon the jurisdiction of the arbitrator the parties
invited the arbitrator to decide this specific question. It
was he who was asked by the submi ssion or terns of reference
to decide his jurisdiction first and then proceed to decide
the dispute on nerits. W referred to Issue No. 1 in the
agreed draft issues only to buttress the conclusion that it
was at the instance of the respondent that the arbitrator
was called wupon to decide the question of the scope, anbit
and width of arbitration clause the decision-on which would
confer jurisdiction wupon him to decide the dispute as to
conpensation. In this context it would be advantageous to
refer to paragraphs 11 and 12 of the counter statenment fil ed
by the respondent before the arbitrator which reads  as
under :

"11. It is subnitted that the claimin-question
relating to the increase in the cost of machinery and
equi pment as also technical know how fees payable by
the contractors/claimants is fully outside the purview
of the contract. There is no liability on the part of
the respondent to procure the nachinery and equi prent
or technical know how required by the contractor nor
was there any liability to pay any part of the cost,
whet her it be the original assuned cost or the
increased cost. The claim thus is conpletely outside
the purview of the contract and it is submtted,
therefore, that the same does not fall wthin the
purview of the first paragraph of Cause 40 of the
General Conditions of Contract and thus not arbitrable.
12. It is submtted that the question of arbitrability

of the dispute should be decided as a prelimnary point
bef ore proceeding with the other issues."
136

The formul ation of the specific question of |law by the

respondent along wth its suggestion to decide it as a
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prelimnary issue and beconming a party to the agreed draft
issue No. 1 would conclusively establish that the specific
guestion of law touching upon the jurisdiction of the
arbitrator was referred to the arbitrator for his decision

Therefore, the conclusion is inescapable that a specific
guestion of law touching upon the jurisdiction of the
arbitrator which is indisputably a question construction of
C. 40 and therefore a question of law was specifically
referred by the parties to the arbitrator for his decision
and by the terns of Clause 40 agreed to abide by his
deci sion as final and binding.

M. F.S. Nariman, | earned counsel for the appellant
urged that Sec. 16(1) (c¢) nmay permt the court to remt or
set aside the award on the ground that there is an error of
| aw apparent on the face of it, yet where a specific
guestion of |aw has been referred to the arbitrator for
decision, the fact that~ the decision is erroneous does not
make the award bad onits face so as to permt its being set
aside. | Expanding the submission, it was urged that a
deci sion ‘on a question of law by an arbitrator may be given
intw different and distinct situations; firstly where
while deciding a dispute referred to him incidentally a
guestion of law may arise which an arbitrator may decide in
order to dispose of ‘the reference and if in such a situation
any error of |aw appears on the face of the award, the court
can interfere wth the award. But there is an altogether an
i ndependent and a distinct situationin which a question of
l aw m ght arise such as where the parties to the dispute nay
frane the specific question of law and reflect it to the
Arbitrator for his decision. Inthe later situation, it was
urged that the decision of the Arbitrator even-if erroneous
would not permt the court to interfere with the award.
Proceeding along it was wurged that in this case a specific
guestion of law touching upon the jurisdiction of the
arbitrator was specifically referred to the Arbitrator for
his decision and therefore, the decision of the Arbitrator
is binding on the parties and the court cannot proceed to
i nquire whether upon a true construction of the arbitration
cl ause. the di spute referred to the Arbitrator for
arbitration woul d be covered by the arbitration clause so as
to clothe the arbitrator with the jurisdiction to arbitrate
upon the dispute.

M. Pai, |earned counsel for the respondent countered
by saying that jurisdiction of the arbitrator cannot be left
to the decision of the arbitrator so as to be binding on the
parties and it is always for the court to decide whether the
arbitrator has jurisdiction to decide
137
the dispute. Alternatively, it was submtted that the
arbitrator cannot by a msconstruction of the arbitration
agreenment clothe himself with or confer wupon hinself the
jurisdiction to decide the dispute. The court it was said
has always retains to itself the jurisdiction to | ook at the
arbitration agreenent to determne its scope and ambit and
if it is found that the dispute referred to the arbitrator
does not fall within the arbitration agreenment, the court
nmust interfere on the ground that the award disclosed an
error of |aw apparent on the face of it.

The contention may be exam ned both on principle and on
the precedents.

Conplexity of rights and obligations in national and
international trade and commerce would certainly generate
di sputes between the parties and treated as a normm
i ncident of commercial life and till conmercial arbitration
cane to be recognised as a civilised way of resolving such
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di sputes, prolix and time-consuming litigation was the only
net hod of resolving such disputes. As an alternative to
court proceedings, arbitration as a nethod of resolving
di sputes by donestic tribunal constituted by the choice of
parti es became acceptable. The basic difference between the
court proceedings and the arbitration is the choice of the
tribunal. Ordinarily, all matters in which relief can be
clainred from the court nay becone subject matter of
arbitration. Now if in a law court incidental questions of
law arise in the course of proceeding, the court has an
obligation to decide those questions of law But when it
cane to a tribunal not endowed, with the judicial power of
the State but by conferment by the parties to the di spute or
which acquires jurisdiction by a submssion of the parties
to the dispute to invite the decision by the forumof their
choi ce and to be bound by it a question arose whether a pure
guestion of lawif at all can be referred to an arbitrator
for his decision and even if he decides, can the decision be
guesti oned on the ground that there is an error apparent on
the face " of the award in deciding the question. Now as
stated a short-while ago, a question of law may figure
before an arbitrator in two ways. It nmay arise as an
i nci dental point while deciding the main dispute referred to
the arbitrator or i'n agiven case parties may refer a
specific question of lawto the arbitrator for his decision

There is no nore gainsaying the fact that a pure question of
law may and can be referred to an arbitrator for his
deci sion. Russel on the Law of Arbitration Twentieth Edition
at page 22 states as under

138

"A pure question of law may be referred to an
arbitrator; and where such a question.is specifically
referred his award will not be set aside nerely upon
the ground that his decision is wong."

In Hal shury’s Laws of ‘England Vol. 2 Para 623 4th
Edition the statenment of |aw reads as under:

"If a specific question/of lawis submtted to the
arbitrator for his decision and he decide it, the fact
that the decision is erroneous does not nake the award
bad on its face so as to permt its being set aside;
and where the question referred for arbitration is a
question of construction, which is, generally speaking,
a question of law, the arbitrator’s decision cannot be
set aside only because the court would itself have cone
to a different conclusion."”

Wth the ever widenings expansion of internationa
trade and conmer ce, conpl ex guestion of private
International Law, effect of |local |aws on contracts between
parties belonging to different nations are certainly bound
to crop up. Arbitration has been considered a civilised way
of resolving such disputes avoi ding court proceedings. There
is no reason why the parties should be precluded from
referring a specific question of law to an arbitrator for
his decision and agree to be bound by the sanme. This
approach manifests faith of parties in the capacity of the
tribunal of their choice to decide even pure a question of
law. If they do so, with eyes wide open, and there is
nothing to preclude the parties fromdoing so, then there is
no reason why the court should try to inpose its view of |aw
superseding the view of the Tribunal whose decision the
parties agreed to abide by. Therefore, on principle it
appears distinctly clear that when a specific question of
law is referred to an arbitrator for his decision including
the one touching upon the jurisdiction of the arbitrator,
the decision of the arbitrator woul d be binding on both the
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parties and it would not be open to any of the two parties
to wiggle out of it by contending that the arbitrator
cannot clutch at or confer jurisdiction upon hinself by ms-
construing the arbitration agreenent.

This conclusion is borne out by a long line of
decisions both Indian and foreign to which we would now
turn.

The earliest case to which we would refer is the
deci sion of the
139
House of Lords in Kelanten Governnment v. Duff Devel oprent
Co. Ltd. in which Lord Trevethin in his speech said as
under :

“I'f your Lordships should be of opinion that the
award is bad in lawupon its face, it should be set
aside, for this'is not.in ny view, a submission to
arbitration off such a nature that, although the lawis
bad upon the face of the award, the decision cannot be
guesti oned. That happens only when the submi ssion is of
a specific question of ~law and is such that it can be
fairly construed to show that the parties intended to
give up their rights to resort to the King’s courts and
inlieu thereof to submt that question to the decision
of a tribunal of their own."

Sane distinction was also brought out by Lord Parnoor
when he said that "the principle applicable where a specific
guestion of |law has been submitted to the decision of
arbitration is well expressed by Channel, J., in Re King and
Duveen, in which it was said that where a specific question
of law is referred to an arbitrator for his decision, the
award cannot be set aside on the ground of an error. apparent
on the face of the award because the  question of |aw was
wongly decided.” At a later stage, it was observed that if
the court, before which it is sought to inpeach the award,
cones to the conclusion that the alleged error in |aw even
if it can be maintained, arises in the decision of a
question of law directly subnmitted to the arbitrator for his
decision, then the principle stated by Channel, J., in Re.
Ki ng and Duveen applies, is attracted and the parties having
chosen their tribunal, and not having applied successfully
to the court under either s. 4 or s. 19 of the Arbitration
Act, 1889, are not in a position to question the award or to
maintain a claimto set it aside.’” This decision “is an
authority of the proposition that where a question of
construction is the very point referred for arbitration
then the decision of the arbitrator upon that point cannot
be set aside by the court only because the court would
itself have come to a different concl usion

In FFR AbsalomLtd. v. Geat Wstern (London) Garden
Village Society Ltd. the contention was that the award was
bad by reason of an error in |aw appearing on the face of
it. The submni ssion was
140
not before the court and a reference to the pleadings had to
be made for the purpose of ascertaining whether any specific
guestion of lawwas in dispute, and was referred to the
arbitrator for his decision. The pleadings disclosed that
the whole dispute between parties was as to the ampunt due
to the contractor in respect of the value of the work done
and of the materials on the site upto and including a
certain date. In the background of this fact, Lord
Warrington in his speech said that no specific question of
construction arose. In order to decide whether the award was
bad by reason of an error of law on the face of it, Lord
Russel in his speech pointed out at page 621 that it is
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essential to keep the case where disputes are referred to an
arbitrator in the decision of which a question of I|aw
becones material distinct fromthe case in which a specific
guestion of law has been referred to him for decision.’
Thereafter he proceeded to state:

"The authorities make a clear distinction between
these two cases and as they appear to ne, they decide
that in the forner case the court can interfere if and
when any error of |aw appears on the face of the award,
but that in the latter case no such interference is
possi bl e upon the ground that it so appears that the
deci si on upon the question of law is an erroneous one.
In reaching this conclusion, the decision in Kelantan

CGovernment v. Duff Devel opment Co. Ltd. was affirned. On the
facts, it was found that no specific question of |aw was
referred to the arbitrator for his decision

In Durga Prasad Chanria and Anr. Vv. Sewkishendas
Bhattar and O's; the award was sought to be set aside inter
alia on the ground that the award was bad on account of an
error of " law apparent on the face of it. The errors of |aw
relied upon were; (a) the arbitrator had admtted as
evidence the fanily -settlenent and the partnership
arrangenent of 1916, neither of which, though each rel ated
(it was said) to i moveabl e property, had been registered as
required by the /Indian Registration Act, and (b) the
arbitrator ought to have held that Anardeyi’s suit was in
any event barred by limtation. The  Privy- Council first
noticed the issues settled by Panckridge. J.; anobngst them
were the two foll ow ng:

141

"1(b) Is the agreement dated 16th Novenber, 1916
relating to the alleged famly settlenment wvalid or
admi ssi bl e in evidence?

(9) Is the plaintiff's claim or any portion
thereof barred by limtation?,

After these issues had been settled, the parties agreed
torefer to arbitration "the outstanding matters’ in the
suit." In a notion for setting aside the award it ‘was urged
that there was an error of |aw apparent on the face of the
award both with regard as to the adnmissibility ~of the
alleged family settlenment and about the suit of Anardeyi
being barred by limtation. Rejecting the notion, the Privy
Counci| observed as under,

"However, that may be, their Lordships are
satisfied that the two points of lawas towhichit is
said the arbitrators error vitiates the award were
specifically referred to him to decide andif this is
so, it would be contrary to well-established principles
such as are laid down in re King and Duveen and F.R
Absalom Ltd. v. Great Wst (London) Garden  Village
Society Ltd., for a Court of lawto interfere with the
award even if the Court itself would have taken a
different view of either of the points of |aw had they
been before it."

Turning to the decisions of our Court, reference my
first be made to Seth Thawardas Pherumal v. The Union of
India 1. |In that case, the question was whether the award
was bad on account of error of |aw apparent on the face of
it, as provided in Sec. 16(1) (c) of the Arbitration Act.
Exam ning this contention, this Court observed as under:

"This covers cases in which in error of |aw
appears on the face of the award. But in deternining
what such an error is, a distinction nust be drawn
bet ween cases in which a question of law is
specifically referred and those in which a decision on
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a question of law is incidentally material (however
necessary) in order to decide the question actually
referred. If a question of lawis specifically referred
and it is evident that the parties desire to have a
decision fromthe arbitrator about that rather then one

fromthe Courts, then the Courts wll not interfere,
t hough even there, there is authority for the view that
the courts wll interfere if it s apparent that the
arbitrator
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has acted illegally in reaching his decision, that is
to say, if he has decided on inadm ssible evidence or

on principles of construction that the |aw does not

contenance or sonething of that nature. See the speech

of Vi scount Cave in. Kelantan Government v. Duff

Devel opnent Co. ~at page  409. But that is not a natter

whi ch arises in this case

The aw about this is, in our opinion the sane in

Engl and as here and the principles that govern this
class of case have been reviewed at |length and set out
with clarity by the House of Lords in F.R AbsalomLtd
v. Great Western (London) Garden Village Society and in
Kel antan Governnent v:. Duff Devel opnent Co. In Durga
Prasad v. Sewkishendas the Privy Council applied the
| aw expounded/ in Absalonmis case to India; see also
Chanpsey Bhara /& Co. v. Jivraj Balloo Spinning and
Weavi ng Co. and Sal eh Mahonmed Umer Dossal v. Nat hooma
Kessanal . The w der | anguage used by Lord Macnaghten in
Ghul am Jil ani  wv. Mihammad Hassan had reference to the
revi sional powers ~of the H gh Court _under the G vi
Procedure Code and nust - be confined to the facts of
that case where the question of law involved there,
nanmely, limtation, was specifically referred. An
arbitrator is not a conciliator and cannot ignore the
law or mnmisapply it inorder to do what he thinks is
just and reasonable. He is atribunal selected by the
parties to decide their disputes according to |aw and
sois bound to follow, and apply the Ilaw ‘and if he
does not he can be set right by the Courts provided his
error appears on the fact of the award. The single
exception to this is when the parties choose
specifically to refer a question of law as a separate
and distinct matter."

The Court further proceeded to exam ne whether in-the
facts of that case, the arbitrator was specifically asked to
construe clause 6 of the <contract or any part of the
contract or whether any question of |aw was specifically
referred. The Court enphasised the word ’specifically' by
poi nting out that, parties who made a reference to
arbitration have the right to insist that the Tribunal of
their choice shall decide their dispute according to law, so
before the right can be denied to them in any particular
matter, the court must be very sure that both sides wanted
the decision of the arbitrator on a point of |aw rather than
that of the Courts and that they wanted his deci sion on that
point to be final. The Court then proceeded to exani ne the
various clauses of the contract and held that this is not
the kind of specific reference on a point of |aw that
143
the law of arbitration requires. The Court held that when a
gquestion of lawis the point at issue, unless both sides
specifically agree to refer it and agree to be bound by the
arbitrator’s decision, the jurisdiction of the Courts to set
an arbitration right when the error is apparent on the face
of the award is not ousted. The nere fact that both parties




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 32

submit incidental argunents about a point of law in the
course of the proceedings is not enough. This decision is an
authority for the proposition that where the parties
specifically agree to refer a specific question of |aw for
the decision of the arbitrator, and agree to be bound by it,
the Court cannot set aside the award on the ground of an
error of |aw apparent on the face of it even though the
decision of the arbitrator nmay not accord with the |aw as
understood by the Court. If on the other hand, the question
of law is incidentally decided by the arbitrator, it is not
enough to oust the jurisdiction of the Court to set aside
the award on the ground that there is an error apparent on
the face of the award

In Ms Al opi Parshad & Sons Ltd. v. The Union of India
1 the Court reiterated the observation in Seth Thawardas’s
case and observed that if a specific question is subnitted
to the arbitrator and he answers it, the fact that the
answer i nvol ves ~an erroneous decision in point of |aw, does
not make ‘the award bad on its face so as to permt of its
being set. aside. In the facts of the case, this Court
agreeing —wth the Hi gh Court held that there is no
foundation for the view ~that a specific reference,
submitting a question of law for the adjudication of the
arbitrators, was mnmde. It may be stated in passing that a
brief reference to the claim put forward before the
arbitrator on behalf of the appellants in that case, set out
at page 798 of the report, would clearly  show that no
specific question of | aw was referred by the parties for the
decision of the arbitrator. M. Pai |earned counsel for the
respondent pointed out that the Court has also observed
following the decision of the Privy Council ~in . Chanpsey
Bhara and Conpany v. Jivraj Balloo Spinning and  Waving
Conpany Ltd 2., that the extent of the jurisdiction of the
court to set aside an award on the ground of an error in
maki ng the award is well-defined. The award of an arbitrator
may be set aside on the ground off an error on the face
thereof only when in the “award or in any /docunent
incorporated with it, as for instance, a note appended by
the arbitrators, stating the reasons for his decision, there
is found sonme legal proposition which is the basis of the
award and which is erroneous. This observation does not help
144
in deciding the point wunder discussion and just after this
statenment, there follows the observation about the effect of
referring a specific question of |aw for the decision of the
arbitrator and the jurisdiction of the Court to set aside
the award on the ground that there is an error of |aw
apparent on the face of it.

In Union of India v. A L. Rallia Ram 1 this Court after
referring to the decision in Chanpsey Bhara and Conpany
reaffirmed that, the rule in that decision does not apply
where questions of law are specifically referred to the
arbitrator for his decision; the award of the arbitrator on
those questions is binding upon the parties, for by
referring specific questions the parties desire to have a
decision from the arbitrator on those questions rather than
fromthe Court and the Court wll not, wunless it is
satisfied that the arbitrator had proceeded illegally
interfere with the decision. After referring to the decision
her ei nabove exam ned by us, the Court came to the concl usion
that no specific question of Ilaw were referred to the
arbitrator’s the decision whereof is binding upon the
parties.

In Ms Kapoor Ni|okheri Co-op. Dairy Farm Society Ltd
V. Union of India and QGthers 2 the Court agreed with the
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subm ssion on behalf of the respondent Government of India
that the appellants having specifically stated that their
claims are based on the agreenent and on nothing el se and
all that the arbitrator had to decide was as to the effect
of the agreement, the arbitrator had really to decide a

guestion of law, i.e. of interpreting the docunment, the
agreenment dated My 6, 1953 and therefore the decision is
not open to challenge. |In fact, this decision is hardly of

any assistance and we |leave it at that.

In N. Chellappan v. Secretary, Kerala State Electricity
Board & Anr. by a consent order, the unpire was appointed as
the sole arbitrator, and the respondent-Board w thout a
denur participated in the proceedings before the unpire and
took the chance of an award in its favour, this Court said
that it cannot turn round and say that the unpire had no
i nherent jurisdiction and therefore its participation in the
proceedi ngs before the unmpire is of no avail. This decision
i s not of nuch assistance on the point under discussion. M.
Pai on the other hand urged that the jurisdiction of the
arbitrator could not be determned by him nor can he
arrogate jurisdiction to hinself
145
by m s-construction of the contract and thereby clutch at
jurisdiction and in such a situation, the court always
retains to itself to set at naught the award on the ground
of an error of |aw apparent on the face of the award. In
terns, he stated that the issue about the jurisdiction of
the arbitrator has never been parted wth by the Court-
General | y speaki ngs, comon |aw  courts were very reluctant
to part wth its jurisdiction to set at naught an award on
the ground that the arbitrator had no jurisdiction to
entertain and decide the dispute. The Court went so far as
to say that the arbitrator cannot confer jurisdiction upon
himsel f by deciding in its own favour some prelininary
poi nts upon which its jurisdiction rests. In fact, that is a
non-issue. It cannot be disputed that even the question of
jurisdiction of an arbitrator can be the subject matter of a
specific reference. |If the parties agree to refer the
specific question whether the dispute raised is covered by
the arbitrati on agreenent, it becones a specific question of
law even if it involves the jurisdiction of the-arbitrator
and if it is so, a decision of the arbitrator on specific
guestion referred to himfor decision even if it appears to
be erroneous to the Court is binding on the parties. The
decisions relied wupon by M. Pai do not derogate fromthis
| egal position. We nmay briefly refer to those decision

In Produce Brokers Co. Ltd. v. Aynpia Gl and Cake Co.
Ltd., it was held that "if the question which the arbitrator
takes upon hinself to decide is not in fact wthin the
submi ssion the award is a nullity. The arbitrator  cannot
make his award binding by holding contrary to the true facts
when the question which he affects to determine is within
the submi ssion." Let us enphasise the ratio of the decision
that the arbitrator takes upon hinself to decide a question
not within the subm ssion. This would nmean that the question
of law was not specifically referred to the arbitrator for
his decision but it was incidentally raised. In fact,
nowhere it was contended that any specific question of |aw
was referred to the arbitrator and if so what would be its
effect on the binding character of the decision was ever
raised in that case. In that case after an answer was
returned to the Special Case subnitted for the opinion of
the court, the Conmittee of Appeal unreservedly accepted the
sai d answers upon the construction of the contract as a
matter of |aw apart fromthe custom of the trade, but
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proceeded further to hold that there was a | ong established
and wel | -recogni sed custom of the trade in cases of re-sales
that buyers under the form of contract
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in question inpliedly agreed with their sellers that they
woul d accept the original shipper’s appropriation if passed
on without delay. On a notion by the buyers to have the
award set aside, of which notice was given, the Divisiona
Court held that the arbitrators had no jurisdiction to find
conclusively the existence of a trade custom and the Court
of Appeal on the authority of precedents but against their
own opinion, affirmed the decision. The appellant-seller’s
conpany appeal ed to the House of Lords. Lord Loreburn in his
speech observed that 'these nen of business nmade contracts
and therein agreed to ~arbitrate upon all disputes arising
out of their contracts. Yet there have already been seven
di stinct stages of argument and decision, four of themin
courts of  law, upon -a dispute ‘arising on those contracts,

and the end is not yet. | do not know how many nore stages
there will ~be. Parties have a right to prefer what sone my
consi der the i mperfect though expedi ti ous w sdom of

arbitrators to the slower and nore costly justice of Hs
Maj esty’s courts. It-is to be regretted when they have to
encounter the inconveniences of both  methods with the
advantage of neither." Approaching the nmatter from this
angle, the appeal was allowed and the decision of the
Conmittee of Appeal, taking note of the custom of the trade,
all owed the award to stand. This decision can in no way help
the respondent.

In Attorney General For Manitoba v. Kelly and O hers 1
it was observed that "Wenever there is a difference of
opi nion between the parties as to the authority conferred on
an unpire or arbitrator wunder an —agreed submission the
decision rests ultimately with the court and not with the
unpire or arbitrator." This is predicated upon a proposition
that cormon |aw courts were reluctant to part wth their
jurisdiction to set at naught an award if the arbitrator
confers jurisdiction wupon hinself by deciding in his own
favour sone prelimnary point upon which his jurisdiction
rests.

M. Pai also referred to the decisions of “the Privy
Council in Chanpsey Bhara & Co. and Hrji Milji v. Cheong
Yue Steanship Co. Ltd. Both these decisions are of no
assi stance on the question about the reference of a specific
guestion of law touching upon the jurisdiction of the
arbitrator for his decision and its effect. In fact. the
decision in Chanpsey Bhara's case clearly turns-upon as to
what constitutes an error of |aw apparent on the face of the
awar d.
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The next case referred to was Heyman & Anrs. v. Darw ns
Ltd. It reasserts that as a rule the arbitrator  cannot
clothe himself with jurisdiction.

Turning to the decisions of this Court, reference was
first made to Jivarajbhai U anshi  Sheth & Os. .
Chi ntamanrao Balaji & Anr. Shah, J. speaking for hinself and
Justice Sarkar at page 499 observed that 'this is not a case
in which the arbitrator has conmitted a nmere error of fact
or law in reaching his conclusion on the disputed question
submitted for his adjudication. It is a case of assunption
of jurisdiction not possessed by him and that renders the
award, to the extent to which it is beyond the arbitrator’s
jurisdiction, invalid*'. It nmay be pointed out that these
observations are in the context of the facts of that case
and there was no contention before the court that any
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specific question of law touching upon the jurisdiction of
the arbitrator was referred to for his decision by the

parties.
The last decision in this context referred to was Dr.
S.B. Dutt v. University of Delhi. |In that case the

arbitrator gave by his award a direction to enforce the
contract of personal service. This was stated as an error of
| aw apparent on the face of the award and the award was set
aside. Again it may be pointed out that the reference to the
point set out in the letter of reference extracted at page
1240 clearly spells out that no specific question of |aw
touchi ng upon the jurisdiction of the arbitrator was
referred to the arbitrator for his decision

Oh a conspectus of these decisions, it clearly
transpires that if a question of law is specifically
referred and it becones evident that the parties desired to
have a decision onthe specific question fromthe arbitrator
about that rather than one fromcourt, then the court wll
not interferewith the award of the arbitrator on the ground
that there is an error of law apparent on the face of the
award even if-the view of |awtaken by the arbitrator does
not accord wth the view of ~ the court. This view of |aw
taken in England was stated by this Court to be the sane in
this country and since the decision in Seth Thawardas’s case
which follows earlier decisions in England and India, it has
not been departed from The view canvassed for by M. Pai
that common |aw courts were very reluctant to part with its
jurisdiction has hardly any relevance where a specific
guesti on of
148
law including the one touching the jurisdiction of the
arbitrator is referred to the arbitrator for his decision
Even if the decision of the arbitrator does not accord with
the view of the court, the award cannot be set aside on the
sole ground that there is an__—error of |aw apparent on the
face of it.

Bef ore we concl ude on this point we nust take note of a
contention of M. Pai that the respondent cannot be estopped
fromcontending that the arbitrator had no jurisdiction to
entertain the dispute as the respondent agreed to the
subm ssion without prejudice to its rights to contend to the
contrary. It is undoubtedly true that 1in the letter dated
March 29, 1976 by which the respondent agreed to refer the
dispute to the arbitrator, it was in terns stated that the
reference is being nmade without prejudice to the position of
the respondent as adopted in the letter meaning thereby
wi thout prejudice to its rights to contend that the clai m of
the appellant 1is not covered by the arbitration clause. In
the context in which the expression 'wi thout prejudice is
used, it would only nean that the respondent reserved the
right to contend before the arbitrator that the dispute is
not covered by the arbitration clause. |t does not appear
that what was reserved was a contention that no specific
guestion of |aw was specifically referred to the arbitrator.
It is difficult to spell out such a contention from the
letter. And the respondent did raise the contention before
the arbitrator that he had no jurisdiction to entertain the
dispute as it would not be covered by the arbitration
cl ause. Apart from the techni cal neaning which the
expression 'wi thout prejudice’ carries depending upon the
context in which it is used, in the present case on a proper
reading of the correspondence and in the setting in which
the termis used, it only neans that the respondent reserved
toitself the right to contend before the arbitrator that a
di spute raised or the claimnade by the contractor was not
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covered by the arbitration clause. No other neaning can be
assigned to it. An action taken without prejudice to one's
ri ght cannot necessarily nmean that the entire action can be
ignored by the party taking the same. In this case, the
respondent referred the specific question of law to the
arbitrator. This was according to the respondent without
prejudice to its right to contend that the claimor the
dispute is not <covered by the arbitration clause. The
contention was to be before the arbitrator. |If the
respondent wanted to assert that it had reserved to itself
the right to contend that no specific question of |aw was
referred to the arbitrator, in the first instance, it should
not have made the reference in the terms in which it is nade
but shoul d have agreed to the proposal of the appellant
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to make a general reference. If the appellant insisted on
the reference of a specific question which error H gh Court
appears'to have commtted, it could have declined to make
the reference  of a specific question of law touching his
jurisdiction and should have taken recourse to the court by
maki ng an- _application under Sec. 33 of the Arbitration Act
to have the effect of the arbitration agreenent determ ned
by the court. Not only the respondent did not have recourse
to an application under Sec. 33 of the Arbitration Act, but
of its own it referred a specific question of lawto the
arbitrator for his decision, participated in the arbitration
proceeding invited the arbitrator to decide the specific
guestion and took a chance of ~a “decision. It connote
therefore, now be permitted to turn round and contend to the
contrary on the nebulous plea that it had referred the
claimdispute to the sole arbitrator w thout prejudice to
its right to contend to the contrary. Therefore, there is no
merit in the contention of M. Pai.

In this case, as wearlier pointed out a specific
guestion as to whether the claimof conpensation nade by the
appel I ant -contractor and denmurred and disputed by the
respondent would be covered wthin the scope, anmbit and
width of the arbitration clause, was specifically referred
by the parties for the decision of the ~arbitrator.
Therefore, it is a case where a specific question of |aw
touchi ng upon the jurisdiction of  the arbitrator was
referred for the decision of the arbitrator by the parties.
Even if the view taken by the arbitrator may not accord wth
the view of the court about the scope, anmbit and wi dth of
the arbitration clause, the award cannot be set aside on the
ground that there is an error of |aw apparent on the face of
the award. The view taken by the High Court is palpably
untenable and has to be reversed. On this short point, the
appeal can be allowed. However, it was strenuously urged by
both the sides that the dispute arising out of the claimfor
conpensation made by the appellant on account- of the
increase in the cost of the pile driving equiprment and
techni cal know how fees would or woul d not be covered by the
first paragraph of Cause 40, we would briefly exam ne the
sanme to point out that it would be covered

In order to ascertain whet her t he claim for
conpensation for increase in the price of pile driving
equi prent and technical knowhow fees would be covered by
the arbitration clause, it is necessary briefly to refer to
the negotiations and di scussions |leading to the formati on of
the contract for construction of the Repair Dock and the
Bui | di ng Dock. The val ue of the works to be executed was
150
over Rs 24 crores. In respect of the construction of Repair
Dock, there was only the tender of the appellant and in
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respect of the Building Dock, there were two tenders: one of
the appellant and anot her by Ms Nati onal Buil ding
Construction Corporation, the tendered value of the latter
being double that of the former. I ndi sputably, the
respondent had a very limted or realistically no choice. In
such a situation the Tender Conmmttee took notice of the
fact of the poor response to the invitation to tender. The
Committee took notice of such salient features of the work
being the complexity and nmagnitude of the works to be
undertaken by any Indian Contractor and the non-availability
of plant and equiprment required for the woirks and nore
especially that iif the contractor was to procure the
speci al i sed equi pnent required for the works, there was
hardly any assurance that after the works were over, the
machi nery woul d be so much depreciated to have any
substantial use or utility to the contractor. In the
invitation to tender, it was indicated that requisite
forei gn exchange  for inmporting pile driving equipnment and
machi nery, spares _and technical know how anmounting to about
Rs 2 croresin all would be nade avail able to the contractor
fromthe 11th Yen Credit from Japan, subject to his getting
i ndi genous cl earance and providing detailed justification

Annexure IV to the General Conditions of Contract clearly
specifies that the tenderers while quoting shall give
separately the full details of the equi pment for which they
woul d be requiring foreign exchange assistance. And they
shall also indicate the financial implication if any, for
providing not providing the foreign exchange assistance
i ndi cated for the various equi pnents. Two things emerge from
recital of the facts herein enunerated inthe course of
formation of the contract: (1) that the pile driving
equi prent will have to be inported from outside India and
techni cal know how fees will have to be paid both in foreign
currency and (2) this would necessitate investnment of about
Rs 2 crores by the contractor. The contractor in his letter
dated July 14,1972 specifically invited the respondent to
confirmthe nodifications in the terms of contract as set
out therein. In paragraph 31 (E) (1), the contractor states
that all foreign exchange for  the equipnent, spares,
techni cal knowhow and hiring of experts shall be provided
to the contractor and that the total foreign exchange on all

these accounts wll be about Rs 2 crores. A sort of an
assurance was thus extended to the contractor that the sane
woul d be nade available to himfromthe 11th Yen credit from
Japan. This is not disputed. It is also an admitted position
that the necessary equi pnent, machi nery,  spares and
techni cal know how were not available from Japan and the
availability of the 11th
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Yen credit fromJapan lost all significance. Further the
respondent by its letter dated January 24,1973 to the
appel l ant while accepting the tender of the appellant on
behal f of Cochin Shipyard Limted specifically stated as
under :

"You shall provide at your cost all construction
plant and machinery (including that requiring inport)
for all items of work including RCC piling and Stee

Sheel Piling Wrks. Departnental machinery likely to be
made available for issue to the Contractor shall be as
in Annexure |V of the General Conditions of Tender

You shall furnish an inventory of all plant and
nmachi nery proposed to be used on the works including
itenms of inported nachinery with probable date of their
availability at site for wuse on the work. This should
match with the Detail ed Wrking Progranmre indicated as
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above."

At this stage a reference to the additional Terns and
Conditions/Mdifications to the General Conditions and
Speci fications of the Departnmental Tender Docunents, would
be advant ageous. It reads as under

"Al'l Piling Equipment shall be procured by the

Cont r act or

Sel ection of equiprment will be done by the Contractor

in consultation with the Cochin Shipyard authorities.

No hire charges for the equipment procured by the

Contr act or i s payabl e to the Shi pyard
............................................... Requi si e
forei gn exchange, for inporting piling plant and

machi nery, spares,  technical knowhow and hiring of

experts necessary for both the Dock Wrks, vide Wrk

order.... for~ Repair Dock etc., anounting to about Rs

2.00 crores” in all wll 'be nade available to the

Contractor from the 11th ~Yen credit subject to his

getting i ndigenous clearance and providing detailed

justification"

It is thus unquestionably establ i shed that t he
appel l ant whose tender was  accepted after negotiations and
scrutiny by the Tender Conmittee was expected to invest Rs 2
crores in inporting pile driving equipnent and technica
know how fees. The tender was accepted and a fornmal contract
was entered into on his basis. In works contract of such
magni tude, the value whereof was over Rs. 24 crores, and
whi ch was bei ng undertaken by an-Indian contractor for
152
the first tinme negotiations prior to the finalisation of the
contract and the correspondence |eading to the formation of
contract supply the basis on which contract was finally
entered into. Undoubtedly, if in the final witten contract,
there is sonmething contrary to the basic understanding
during the formative stage of the  contract, the witten
contract would prevail. But if the contract does not
indicate to the contrary and the assunptions appeared to be
the foundation of the contract obviously that aspect cannot
be overl ooked while deternining what were the obligation
undertaken under the formal contract. It nay be recalled
that the two alternative rates were gquoted by the
contractor: (i) the respondent were to inport the pile
driving equi pmrent and technical know how for its operation
the sane would be Ileased to the contractor at negotiated
rates or (ii) the contractor were to inport the sane the
rates be paid to the contractor. The second alternative was
accepted by the parties on the fundanental assunption that
the investment in this behalf would be Rs 2 crores. This is
the agreed position on which contract was entered into. To
continue the narrative, it nmay be pointed out that this
fundanental foundation of the contract not left to  guess
work, but is specifically referred to in the notice inviting
tender and in the specifications and nodifications  as
addenda to the General Conditions of Contract. It —was
clearly understood between the parties that the contractor
has to invest roughly Rs. 2 crores in foreign exchange for
importing pile driving equi pnent and techni cal know how fees
wi t hout which this work coul d never have been undertaken and
wi thout which it would not have been entrusted to the
contractor. The contractor when he quote his terns nust
obvi ously have nmde appropriate calculations, one of which
in this case appears to be that it will have to invest Rs. 2
crores in foreign exchange and this fact flies in the face
that after the work was over the inported nachinery would
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depreciate to this extent that it would have hardly any use
of utility to the contractor as noticed by the Tender
Conmittee. The rates quoted by the contractor were obviously
interrelated to the basic assunption. The fact that such was
al so also the understanding of the respondent nay now be
poi nt ed out.

The respondent by its letter dated July 31, 1973 to
I ndustrial Adviser (HVE), Directorate General of Technica
Devel opnent requested himto issue necessary clearance to
the appellant for inport of the equipnent set out in the
Annexure to the letter on the ground that the appellant
tried its level best to get the equi pment fromthe Japanese
sources, but they could not get positive restive
153
response for such equi pnents. They had also tried their best
to get suitable offers fromU K, U S A USSR Canada
West CGernmany and Holland. It was al so pointed out that the
respondent. itself also made independent enquiries in Japan
for getting suitable offers for the above equi pnent without
success. Thus it becones clear that to the know edge of the
respondent, the 11th Yen Credit becane irrelevant. The
CGovernment of India by its letter dated Septenber 1,1973 to
the respondent conveyed its approval to the rel ease of the
forei gn exchange in favour of the appellant to the extent of
Rs 211.80 |akhs (Rupees two crores eleven | akhs and eighty
thousand only) equivalent to DFL 9, 442, 700 at the
speci fied exchange rate. Thereafter ~the appellant by its
letter dated My 28,1975 anongst others ‘requested the
respondent to take note of the fact that the tendered rates
were based on certain total cost of machi nes which has since
gone up considerably rendering the rates no | onger workabl e.
The contractor proceeded to point out the utter irrelevancy
of the rates in view of the higher outlay of inported
machi nery and technical know how. It pointed out the |oss
sustained by the contractor and requested for conmpensation
in this behalf. This was followed by the letter dated July
1, 1975 by the contractor to the respondent, enphasi'sing the
fact that the tendered rates had becone unworkable and
unrealistic owing to the increase in the. cost of equipnment.
know how etc. as a result of the increase in the foreign
exchange rate of Dutch Guilders as related to the Rupee. In
response to the last |letter the respondent replied by its
letter dated July 2, 1975, relevant portion of which my be
extract ed:

“"In this connection, a kind reference is invited

to your letter dated the 14th July, 1972 (which forms a
part of the contract docunents) wherein you had
indicated that the total foreign exchange required by
you for the equiprment, spares, technical know how and
hiring of experts, was expected to be about Rs 2
crores. From the data enclosed with your |etter under
reply, it is seen that the foreign exchange expenditure
incurred by you so far in connection with this contract
had been less than Rs 2 crores. In the circunstances,
it is difficult to accent the position that your tender
was based on assunptions indicated by you and that the
rates for pile driving should now be revised."

This letter furnishes proof, if one was needed that
parties were ad idem that the investment for inported pile
driving equi prent and foreign exchange know how would be
about Rs 2 crores. The
154
respondent does not contest the claimfor conpensation under
this head as is now sought to be done on the ground that as
the contractor had to provide inported pile driving




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 32

equi pmrent and technical knowhow, the respondent is not
entitled to conpensation even if the initial estimate has
been found to be unrealistic. On the contrary the claimfor
conpensation is disputed and controverted on the ground that
the foreign exchange expenditure incurred by the contractor
so far in connection wth inported pile driving equi pment
and techni cal know how has been |l ess than Rs 2 crores. From
this correspondence, it would energe that both the parties
were agreed that the contractor would have to invest Rs 2
crores in foreign exchange for inporting pile driving
equi prent and technical know how which could only be used
after approval of the sane by the respondent. The appell ant
by its letter August 9, 1975 contended that escal ati on of
expendi ture under this head is taken care of in the contract
and nore specifically in clauses 13 and 16 of the works
order. W would have occasion to refer to these clauses a
little later. The respondent by its letter dated August
29,1975 reasserted its position that the foreign exchange
el enent of the expenditure incurred by the contractor works
out to Rs 1.96 crores, which is less than the figure of Rs.
2 crores that was expected to be invested in foreign
exchange which was to be provided by the contractor, The
respondent also referred to the assessnment of expenditure
made by the contractor as per its letter dated July 14,1972.
This has already been referred to by us. The respondent
further asserted that the estimate so nade till that date
has not been exceeded and therefore, any argunent based on
fluctuation in the exchange rate i s not valid or tenable. It
may be repeated that the refusal to entertain the claimfor
conpensati on was predicated upon the estinmates " having not
exceeded the basic mnimumof Rs 2 crores by the contractor
on which rates were worked out and agreed, and not ‘that such
claim cannot be entertained under the contract. By its
letter dated Septenber 18,1975, the contractor reiterated
its position. Inits letter dated October 6, 1975, the
respondent when it was faced with the situation that the
expendi ture incurred under this head in foreign exchange had
risen to Rs 214.33 lacs i. e. it had exceeded the expected
investment of Rs. 2 crores under  this head, took a sunmer
assault and stated that the respondent had at no stage
stated that the contractor was 'not —entitled to any claim
because the anount of foreign exchange has not yet exceeded
Rs 200 lakhs'. One has nerely to call attention to the two
letters dated July 2, 1975 and August 29 1975 to reach the
conclusion that the respondent has gone . back upon its
original position and having found that the expenditure
under this head has
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gone up beyond the estimted expenditure made a volte face,
the two positions so adopted being entirely inconsistent
with each other Thereafter, the nmatter was referred to
arbitration.

Fromthe comencenent i.e, fromthe stage of inviting
tenders and through the negotiations and the finalisation of
the contract, at every stage, the respondent assured that
forei gn exchange would be nmade available from 11th Yen
Credit. As the equipnment was not available fromJapan, the
availability of Yen Credit becone otiose from the
contractor’s point of view At the instance of and with the
active participation of the respondent the contractor made
enquiries in various countries and ultinmately procured the
necessary equi pnent and technical know how which was
approved by the respondent and inported the sane. In the
time lag, the price as well as the foreign exchange rates in
relation to rupee underwent an upward change, wth the
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result that the contractor had to invest, as made out by it
and not seriously controverted before the arbitrator in al
Rs. 275.40 lakhs for inported pile driving equiprment and
spares and Rs. 18,64, 337.61 on technical services-cum know
how fees and a further sum for higher customduty. Details
of the claimhave been set out in Annexures 1 and 2
respectively to the statenent of claim submtted by the
appellant to the arbitrator. The respondent in its counter
statement did not controvert the details of the claimand
the expenditure involved under the two heads. The whol e of
the counterclaim was concerned with the denial of its
l[iability to compensate the contractor coupled with the
contention that the claim would not be covered by the
arbitration agreenent and therefore, the arbitrator had no
jurisdiction to entertain and adjudicate the claim It nmay
also be nentioned that at no tine since the award, the
respondent ever disputed or questioned the anpbunt awarded by
the arbitrator. It is thus satisfactorily established that
the contractor hadto invest sonething far in excess of Rs.
2 crores which it was expected to invest in foreign exchange
for inported pile driving equiprment and technical know how
f ees. The  whole contract was concl uded on this
under st andi ng. Being ~aware of the fluctuating position in
this behalf, the contractor had tendered two alternative
rates for conpletion of the work as pointed earlier; one
based on equipnent being inported by the respondent and
| eased to the appellant and alternatively rates on the basis
that the contractor would inmport pile driving equiprent and
techni cal know how. « In respect ~of the second alternative,
which was wultimately agreed to between the parties, it was
clearly and unm st akabl y underst ood between the partiest had
156

the contractor would have to invest Rs. 2 «crores and the
rates were co-related to this investnment with the know edge
of the fact that when work was conpleted, the equipnent
woul d depreciate to the tune of 75%of its capability and
woul d be hardly of any use to the contractor. The estinmated
expendi ture having far exceeded, a claim for compensation
would certainly be tenable at the i nstance of the
contractor.

The High Court quoted clauses 16, 26 and 31 in its
judgnent but did not dilate upon the provisions of the
clauses so as to correlate themwith its decision. Clause 16
envisaged a situation where since the formation of the
contract any fresh law is enacted which has the bearing on
the price of materials incorporated in the works and/or
wages of |abour, the ternms of contract shall accordingly be
varied. Cl ause 26 provided for supply of materials, plants,
tools, appliances etc. by the contractor. C ause 2 provides
for the liability of the contractor to supply construction
pl ant and machinery including the items to be inported and a
further obligation is cast on the contractor to ‘furnish
i nventory of the sanme. Cause 31 ampbngst others, provided
that the pile driving equipnent shall be procured by the
contractor, and the selection of equipnent shall be done by
the contractor, in consultation wth the respondent. These
cl auses were presumably referred to in the context of an
argunent that the price escalation clause does not cover the
claim for conpensation for addi ti onal expenditure on
i mported plant and machi nery and technical know how because
the contract substantially provides for the sane to be
supplied by the contractor. 1In our opinion, this over-
sinplification of the clauses of the contract involving
wor ks of such magnitude is inpernissible. The whol e ganmut of
di scussi ons, negotiations and correspondence rmust be taken
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into consideration to arrive at a true neaning of what was
agreed to between the parties. And in this case there is no
room for doubt that the parties agreed that the investnent
of the contractor under this head would be Rs. 2 crores and
the tendered rates were predicated upon and co-related to
this understanding. Wen an agreenent is predicated upon an
agreed fact situation, if the latter ceases to exist the
agreenment to that extent becones irrelevant or otiose. The
rates payable to the contractor were related to the
i nvestment of Rs 2 crores under this head by the contractor.
Once the rates becane irrel evant on account of circunstances
beyond the control of the contractor, it was open to the
contractor to nmke a claimfor conpensation. Therefore, it
appears satisfactorily established that the <claim arose
while inplementing the contract and in relation to the
contract.
157

The next question is whether this claimnmade by the
contractor and disputed by the respondent woul d be covered
by the ‘arbitration clause.. The “arbitration clause has
al ready been -extracted. Even the High Court admits that
clause 40 is very widely worded. It inter alia provides that
all questions and disputes” relating to the neaning of the
Speci fications Estimates, Instructions,  Designs. Draw ngs
her ei nbefore nentioned and as to the quality of the
Workmanship or naterials used on the work or as to the any
ot her questions <claim right, matter or thing whatsoever in
any way arising out of or relating tothe contract----------
----------------- or. otherw se concerning the works or the
execution------------=-=---------"-- whet her _ari sing during
the progress of the work or after conmpletion----------------
———————— shall be referred to the Sole Arbitrator etc." The
scope, width and the anbit of the Arbitration clause is of
wi dest anplitude and any claimarising out of or relating to
the contract or otherwise concerning the wrks or the
execution thereof would be covered by the arbitration
clause. The material portion of clause 40 which woul'd assi st
us in deciding the questions is ’'claim right matter or
thing whatsoever in any way arising out of or relating to
t he contract-----------------------=o---- esti mat es or
otherwi se concerning the works or the execution etc.™
Briefly stated any claim arising out of or relating to the
contract, estimates or otherw se concerning the works-or the
execution thereof would be covered by the arbitration
cl ause. The question to be posed is "does the clai mmde by
the contractor arise out of or relates to the contract,
estimates, or is otherwise concerning works for execution
thereof ? Phrases such as ’claimarising out of contract’ or
"relating to the contract’ or 'concerning the contract’ on
proper construction would nean that if while entertaining or
rejecting the claimor the dispute in relation to claimnay
be entertained or rejected after reference to the contract,
it is aclaimarising out of contract. Again the | anguage of
cl. 40 shows that any claimarising out of the contract in
relation to estimate made in the contract would be covered
by the arbitration clause. |If it becones necessary to have
recourse to the contract to settle the dispute one way or
the other than certainly it can be said that it is a dispute
arising out of the contract. And in this case the
arbitration clause so widely worded as disputes arising out
of the contract or inrelation to the contract or execution
of the works would conmprehend. Wthin its conpass a claim
for conpensation related to estinates and arising out of the
contract. The test is whether it is necessary to have
recourse to the contract to settle the dispute that has
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ari sen.
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We may now turn to sone decision to which our attention
was drawn. The first case we would like to refer tois A M
Mair & Co. v. Cordhandass Sagarnull. The Court was concer ned
with the arbitration clause drawn wup as; "all mtters,
guestion, disputes, differences and/or «clainms, arising out
of and/or concerning, and/or in connection and/or in
consequence of, or relating to, the contract etc." The
guestion arose whether the due date under the contract was
extended within the tine, wearlier reserved. The arbitrator
held that the due date of the contract has been extended by
a nutual agreenent and ‘the respondents were held liable to
pay a sumof Rs. 4,116 together with interest at the rates
specified in the award. 1t was contended that the dispute is
not covered by the ~arbitration clause. This Court while
hol ding that the dispute is covered by the arbitration
cl ause observed that 1ooking to the rival contentions, such
a dispute, the determ nation of which turns on the true
construction of the contract, wuld also seem to be a
di spute under —or arising out of or concerning the contract.
The test formulated was™ that if in settling a dispute, a
reference to the contract is necessary, such a dispute would
be covered by the arbitration cl ause.

In Ruby General I'nsurance Co. Ltd v. Pearey Lal Kumar
And Another this Court was concerned with the clause in a
policy of insurance which provided that differences arising
out of the policy shall be referredto the decision of the
arbitrator. In construing this -clause, this Court observed
as under:

"The test is whether recourse to the contract by
which the parties are bound is  necessary for the
purpose of determining the matter in dispute between
them If such recourse to the contract is necessary,
themthe mtter must come within the scope of the
arbitrator’s jurisdiction.”

In Union of India v. Salween Tinber Construction
(India) & Os. this Court observed that the ‘test for
determ ning the question is whether recourse to the contract
by which both the parties are bound is necessary for the
pur pose of determ ning whether the claimof the respondent
firmis justified or otherwise. If it is necessary to take
recourse to the terns of the contract for the purpose of
deciding the matter in dispute, it nust be held that the
matter is within
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the scope of the arbitration clause and the arbitrators have
jurisdiction to decide the same. In so stating the

proportion of law, reliance was placed on Heyman & Anr. v.
Darwins Ltd. in which it was held that 'where the parties
are at one in asserting that they entered into“a binding
contract, but a difference has arisen between them whether
there has been a breach by one side or the other, or whether
ci rcunst ances have arisen which have di scharged one or both
parties fromfurther performance, such differences should be
regarded as differences which have arisen in respect of or
"with regard to, or 'under’ the contract, and an arbitration
cl ause which wuses these, or similar expressions should be
construed accordingly. The Court affirmed the decision in
Ruby General Insurance Co. Ltd. case.

In Astro Vencedor Conpania Naviera S. A of Pananma v.
Mabanaft G M B. H The D am anos a question arose whet her
aclaim in tort would be covered by the arbitration cl ause?
It was admitted that the claim for wongful arrest is a
claimin tort. And it was contended that a claimin tort
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cannot come wthin the arbitration clause. The Court of
Appeal speaking through Lord Denning held that the claimin
tort would be covered by the arbitration clause, iif the
claimor the issue has a sufficiently close connection with
the clai munder the contract.

In Gunter Henck v. Andre & CIE. S. A 3 the Court
(Queen’s Bench Division (Comercial Court) help that the
words 'arising out of clearly extend the neaning than would
otherwise be applied to the clause were it limted to ’al
di sputes arising under the contract.

In the facts before us, the respondent in para 4 of its
counter-statement filed before the arbitrator specifically
referred to clause 16 of the General Conditions of Contract
and to the Additional Terns and Conditions Modifications
form ng part of the contract docunment. |n paragraph 11, it
was stated that the claimof. the appellant was conpletely
outside the purview of ~“the contract and the sane does not
fall within the purview of the first paragraph of C ause 40
160
it was further stated in paragraph 13 that contract provides
for escalation in certain respects-and that is the only
escal ation which is adnissible in terns of the contract and
the claim nmade by the appellant does not cone within the
escal ation clause nor inthe agreed formula relating to such
escal ation. The contractor relied upon Clause 13 of the
Addi tional Terms and Conditions Modifications which form
part of the contract docunment to sustainits claim Fromthe
pl eadings, it clearly transpires that both the parties had
recourse to the contract which is admttedly entered into in
support of the rival  contentions and therefore, the claim
made by the appellant would be covered by the arbitration
clause, which is of the wdest anplitude, It is thus
satisfactorily established that the claim made by the
contractor would be covered by the arbitration clause.

M. Nariman al so wanted us to exam ne whether the claim
made by the arbitrator woul d be admi ssible on the principle
of quantummerit. It is not necessary to exam ne thi's aspect
at all in the view which we are taking.

He also wanted us to adopt an approach that the effort
of the court nmust be to uphold the award and not to reject
it. W consider it unnecessary to dilate upon it.

The di scussion | eads to the inescapable conclusion that
a specific question of law touching the jurisdictionof the
arbitrator was specifically referred to the arbitrator and
therefore the arbitrator decision is binding onthe parties
and the award cannot be set aside on the sole ground that
there was an error of |aw apparent on the face of the award.
It is also established that the claimfor conpensation made
by the arbitrator which led to the dispute was covered by
the arbitration clause. The quantum of conpensation awar ded
by the arbitrator was never disputed nor questioned.
Therefore, the High Court was clearly in error reversing the
decision of the trial court.
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Accordingly this appeal succeeds and is allowed and the
Judgnent of the High Court is set aside and the Judgnent and
order of the Subordinate Judge, Ernakulam dated March 30,
1979 is restored with costs throughout -

N. V. K. Appeal al | owed.
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