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ACT:

Andhra Pradesh (Agricultural ~ Produce and |ivestock)
Mar ket Act 1966- Sections 7(6).12(1) scope of-Prohibiting
sal e/ purchase of agricultural produce outside the  market-
Whet her encroaches upon citizen's right under Art. '19(1)(g)
Levy of market fee on transactions from one' s’ business
premi ses if invalid-Rule 74(1)-Scope of.

Tax and Essential differences-Wat are.

Juri sprudence-Deci sion of a Court-To what -extent _an
aut hority.

HEADNOTE

The Andhra Pradesh (Agricultural Produce and Livestock)
Markets Act, 1966 was enacted to regulate the purchase and
sal e of agricultural produce, livestock and products of
livestock (conpendiously referred to as agricultura
produce), to establish markets in connection therewith, to
elimnate mddlemren and to protect the producers in such
agricultural produce fromexploitation and to ensure them a
fair price for their produce. The Act enpowers the State
Governnment to establish Market Comm ttees. Section 7
prohibits the setting up of any Place for the purchase, sale
etc. O any notified agricultural produce except in
accordance with the conditions of a licence granted by the
Mar ket Committee. Sub-section (6) of section 7 prohibits the
purchase or sale of any notified agricultural produce
outside the market in the notified area. Section 12 enmpowers
the State Governnent to authorise the Market Conmittees to
levy a fee on agricultural produce purchased or sold within
t he

The market fee which in 1970 was 25 paise for every
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hundred rupees of the aggregate amunt for which the
notified agricultural produce was purchased or sold was
raised to 50 paise in 1972. It was eventually raised to Re.
1

It was contended on behalf of the petitioners that (i)
section 7(6) which totally prohibits the purchase and sale
of any notified agricultural produce outside the market in
that area encroaches upon the right of the citizen to carry
on trade or business and is repugnant to Article 19(1)(g) of
the Constitution and is therefore void; (ii) levy of market
fee under section 12(1) on transactions effected by the
petitioners from their business prem ses which are |ocated
in the notified market area but outside the nmarket proper is

per se illegal and wunconstitutional as such levy is not
correlated to any services rendered to them
844

Di smi ssing the appeal
N

HELD: Having regard to the purpose and object of the
| egislationthe restrictioninmposed by section 7(6) of the
Act is reasonable restriction within the meaning of Article
19(6) of the Constitution. [865 A-B]

Mar keting | egislation which seeks to enable producers
to get a fair price for the comodities produced by them by
elimnating mddlenmen and providing regulated nmarkets,
cannot be said to inpose an unreasonable restriction on the
citizen's right to do business unless it is clearly
established that the provisions aretoo drastic to achieve
the object for which the | aw was enacted. In order to make
such legislation effective it~ would be reasonable for the
| egi slature to control transactions between traders and al so
the sale within the market area of produce grown outside the
mar ket area. [859 D F]

The liberty of the individual nmust yield to the common
good. There can be no protection of the right thenmselves
unl ess there is a neasure of control and regulation of the
rights of each individual in the interest of all

[863

In order to determine the reasonabl eness of a
restriction the court nust have regard to the nature and
conditions prevailing in that trade. Section 7(6) was
enacted for the very purpose of controlling the business in
agricultural produce by the establishnent of regulated
markets in connection therewith. Therefore the section
cannot be said to be arbitrary or of an excessive nature
which is beyond what is required in the ‘interests of tho
conmunity. If the agricultural produce is sold in the
notified area the transactions would be carried on under the
supervision and control of the market commttee.’ The
producers can get tho best conpetitive prices and the
transactions will be in ready cash. The producers do not
have to pay the mddlemen. The use of standard wei ghts and
measures would elimnate the possibility of the producer
being victimzed by mal practices of the traders. Supervision
of tho operations in the notified narket area can be nore
conveniently done if business is carried on in a specified
area. [873 H, 864 B-C, F-Q

M C.V.S. Arunachala Nadar etc. v. State of Madras and
Os., [1959] Supp. 1 SCR 92; Mhanmad Hussai n Gul am Mohanmrad
and Anr. v. State of Banbay and Anr., [1962] 2 SCR 659 and
Mohamadbhai Khudabux Chhipa and Anr. v. State of QGujarat
and Anr., [19621 Suppl. 3 SCR 875, relied on. .-:

The contention that no liability is cast on the
petitioners to pay market fee on transactions of sale and
purchase of notified agricultural produce if they carry on
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such trade fromtheir own premses in the notified area but
outside the nmarket in that area proceeds on wong assunption
because firstly in view of the express prohibition contained
in Section 7(6) the petitioners cannot carry on such trade
by not resorting to the market proper. Contravention of the
provisions of section 7(6) is made a penal offence under
section 23(1). Secondly, establishment of regulated narkets
for agricultural produce is a service rendered to those who
are engaged in the business of purchase and sale of such
commodities. The duty of the market committee does not and
with

845

the establishnent of such markets but extends under section
15 of the Act to providing facilities in the market. Service
rendered by a market committee and facilities so be provided
are not confined to the market proper but extend through the
notified area. [865 F-H, 866 D E]

| rm di setti Ramakri shnaiah \v. State of A P., [1976] ILR
(AP) 878, 'approved.

There “is no irreconcilable conflict between the
provi sions _of ~section 7(6) and 12(1) because they are neant
to achieve two distinct and separate objects operate on two
di fferent planes. [868 B]

The argunment of the petitioners that since the market
conmittees do not/ provide any additional facilities to
justify increase in the rate of market fee is devoid of
substance. The decision of this Court  in- Kewal Krishan
Puri’s case does not | ay down any legal principle of genera
applicability and is clearly distinguishable on facts. In
that case the increase in the market fee was quashed because
the income of the market fee had becone a source of revenue.
The nmarket conmmittees throughout the State were left with
huge surplus funds and the State Governnent had directed the
market commttees to contribute a large sumto a Medica
Col l ege and deposit the surplus anpbunts wth the State
Agricultural Mirketing Board and the Board in turn advanced
interest free loans to Marketing Federations. Even after

incurring these unaut hori sed ‘expenditures, the nmarket
conmittees were left with huge surpluses and were required
to nmake donations to many educational institutions. The

marketing conmittees also spent large sums on general
i mprovenent of the Municipal areas. The Punjab Act permtted
di version of funds for any purpose calculated to pronote the
general interest of the committees or the national or public
interest. [870 C, F-H

Kewal Krishan Puri and Anr. v. State of Punjab and
Os., [1979] 3 SCR 1217, di stingui shed and hel d
i nappl i cabl e.

The Conmi ssioner, Hindu Religious Endowrents, Madras v.
Sri Lakshmindra Thirtha Swami ar of Sri Shirur Mitt, [1954]
SCR 1005 and Matthews v. Chicory Marketing Board, 60 Com
L.R 263, referred to.

A case is an authority only for what it actually
deci des and not for what may logically follow fromit. Every
j udgrment nmust be read as applicable to the particular facts
proved, or assuned to be proved; since the generality of the
expressions which nay be found there are not intended to be
expositions of the whole |aw but governed or qualified by
the particular facts of the case in which expressions are to
be found. 1In Kewal Krishan Puri’s case there are certain
observations which were really not necessary for purposes of
that decision and go beyond the occasion and therefore they
have no binding authority though they nay have a persuasive
value. [871 H, 872 A-B]

The traditional view that there nmust be actual guid pro
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quo for a fee has undergone a sea change. The distinction
between a tax and a fee lies primarily
846
inthe fact that a tax is levied as part of a comon burden
while a fee is for paynent of a specific benefit or
privilege although the special advantage is secondary to the
primary notive of regulation in public interest. If the,
el enrent of revenue for general purpose of the State
predom nates, the |evy becones a tax. In regard to fees
there is, and rmust always be, correlation between the fee
collected and the service intended to be rendered. In deter
m ning whether a levy is a fee or a tax, the true test nust
be whether its primary ‘and essential purpose is to render
specific services to a specified area or class; it nay be of
on consequence that the State may ultimately and indirectly
be benefited by it. ~The power of any legislature to levy a
fee is conditioned by the fact that it must be "by and
large"” a quid pro quo for the services rendered. However,
correl ati onship between the levy and the services rendered
is one of general character and not of WMathematica
exactitude. Al" that is necessary is that there should be a
reasonabl e "rel ati onshi p* between levy of the fee, and the
service rendered. [872 D-(QF

The Conmi ssioner, Hindu Religi ous Endowrents, Madras v.
Sri Lakshmi ndra Thirtha Swam ar of Sri Shirur Mitt, supra;
H. H  Sundhundra Thirtha Swaniar v. Conm ssioner for Hindu
Religious & Churitable Endowrents, Msore, [1963] Suppl. 2
SCR 302; The Hingir-Ranpur Coal Co. Ltd. v. State of Oissa
JUDGVENT:
Mutt etc. v. The Conm ssioner, H ndu Religious & Charitable
Endownents Department & Ors., [1980] 1 SCR 368; - Sout hern
Pharmaceuticals & Chem cals, Trichur & Os. etc. V. State
of Kerala & Ors. etc., [1982] 1 SCR 519 and Municipa
Corporation of Delhi & Os., v. Mhd. Yasin, AIR [1983] SC
617, referred to.

There is no generic difference between a tax and a fee:
both arc conpul sory exactions of noney by public

authorities. Conpulsion lies in the fact that paynment is
enforceable by | aw agai nst a. person inspite of his
unwi I i ngness or want of consent. A levy in the nature of a

fee does not cease to be of that character nmerely because
there is an el ement of compul sion or coerciveness present in
it, nor is it a postulate of a fee that it nust have direct
relation to the actual service rendered by the authority to
each individual who obtains the benefit of the service. It

is now increasingly realized that nerely because the
collections for the services rendered or for grant of a
privilege or licence arc taken to the consolidated fund of

the State and not separately appropriated towards the
expenditure for rendering the service is not by itself
deci sive. Presunably, the attention of the Court-  in the
Shirur Mitt case was not drawn to Art. 266 of the
Constitution. The Constitution nowhere contenplates it to be
an essential elenent of fee that it should be credited to a
separate fund and not to the consolidated fund. The el enent
of quid pro quo in the strict sense is not always a sine gna
non for a fee. The elenment of quid pro quo is not
necessarily absent in every tax. [873 B-F]

There is no force in the contention that the increase
in, the rate of narket fee from50 paise to 1 rupee was
illegal on the ground that there was no correl ati on between
the increase in the services rendered. The | evy of narket-
fee under section 12(1) of the Act is co-related to the
purposes nentioned in section 15 that all the nonies
received by a market committee fromtho traders on sale of
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agricultural produce have. to be paid into a fund called

847

the Market Committee Fund, and all expenditure incurred has
to be defrayed out of that fund and any surplus has to be
i nvested in the proscribed manner. The purposes nentioned in
section 15 are all purposes which are extrenely beneficia
to the growers and the traders. [874 F-H, 875 A B]

In the instant case, there was no allegation that
expenditure incurred by the Market comrittee was not
authorised by the Act. Wen the petitioners had not
chal l enged the increase of the narket fee from25 paise to
50 paise in 1972 there could be no basis for challenging the
increase in the rate of fee to Re. 1 in 1978. Apparently,
the cost of rendering services has correspondingly increased
over the years. Moreover, the Mrket committees are
rendering services some of which are obligatory duties. [875
C g

It is not always possible to work out with mathematica
precision the amount of fee required for the services to be
rendered each year and to collect only just that anount
which is sufficient for neeting the expenditure in that
year. In sone years, the incone of a narket committee by way
of market fee and |icence fee nmay exceed the expenditure and
in another year when the devel opnent works are in progress
for providing nodern infra-structure facilities, the
expenditure may be far in excess of the inconme. It is wong
to take only one particular year or a few years into
consi deration to decide whether the fee is commensurate with
the services rendered. An overall picture has to be taken in
dealing with the question whether there is guid pro quo i.e.
there is correl ation between the increase in the rate of fee
from50 paise to rupee one and the services rendered. [852
D F

On the plain language of section 12(1) of the Act the
market fee is leviable both on purchase of paddy by a rice
mller froma purchaser and also on purchase or sale of rice
by a mller to a trader or by a'trader to a trader because
there is service rendered by narket committee at each of the
stages. Rice and paddy are not the same commodity. There is
di stinction between the two although paddy is milled into
rice by the process of de-husking, they arc two separate and
di stinct commercial comodities and have been separately
specified as individual agricultural produce in schedul e of
the Rul es.

[879 G H, 880 A

On a reasonable construction of r. 74(1), the |ega
consequences as set forth nmust ensue. |F paddy is subjected
to levy of a market fee on purchase or sale by the producer
toa ricenller ina notified market area by a narket
commttee within the State and is taken into the notified
mar ket area of another market conmittee of being processed
i.e. de-husked intorice and sold by a rice nmiller to a
trader or by a trader to a trader in the course ‘of a
commerci al transaction, there cannot by any |evy of market
fee on such purchase or sale of rice in another notified
market area. |If that be so then it nust logically follow
that the subsequent sale of rice in the notified area of the
mar ket committee cannot be subjected to |evy of market fee
on purchase or sale of rice by a mller to a trader or by a
trader to a trader, if sale or purchase of paddy w thin such
notified market area has suffered the levy of market fee.
This is of course subject to the qualification that such
sal e or purchase has taken place in the notified nmarket
area, but outside the market in that area as enjoined by the
proviso to r. 74(1). [881 H, 882 A-B]
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&

ORIG NAL JURI SDICTION: Wit Petitions Nos. 2727, 2840-
42, 2765, 2868, 2869, 2911, 3137, 3138, 3568-71, 3680, 7485-
7580, 3817 20, 4190, 9018- 62, 4553, 4554- 55, 4690, 4773, 6617-
6663, 4774, 6665-71, 4775, 6672-81, 4919, 4929, 7588-7606, 8824,
7039- 96, 7129, 8285 8311, 8506- 8653, 8654-8854, 7946-65, 9485
of 1981, 2642-84, 3584, 4114-22,4409, 5485-5509 of 1982, 4246-
72 of 1973, 5519- 34, 5665-85, 6983, 7000, 7252- 60, 7478- 7637,
7925-42, 8386, 9372-90, 9291-9440, 9605, 9804-9921, 9922- 26,
9958- 78, 9979-9994 of 1982, 199-318, 834-50, 2862- 2893, 3644-
48, 3660- 3665, 2901-2983 of 1983, 1286 and 1924, 1925-49 of
1973, 9383-9407, 8009-8036 of 1981, 1650-82, 1683-1704, 1763-
88, 1789-1917, 1964-2113, 2287-91, 2461-78, 2846-49, 3107-
27, 3128-48,3637-55, 3707,4652-4788, 4790-4919, 7093-7121
8088 of 82,1174-80,4435 4565, 4838-4909, 4825 5074 of 1983.

(UnderArticle 32 of the Constitution of India)

W TH

Speci al Leave Petition No. 728/81 and Civil Appeal Nos.
1486, 2108, 2469/ 1972, 4013/82, 10/73 and 7502/ 81.

For the Appearing Petitioners

G L. Sanghi; Do L.M Singhvi, D. Sudhakara Rao, Ms
Umla sirur, T. V. /S N Chari, B.~Kanta Rao, G R
Subbarayan, B. Kanta Rao, A. M Singhvi, B. Parthasarthi, C
Seet haram ah, A Subba Rao, Upendra CGupta, A V. Rangam
Ms. Sarla Chandra, N. Bhatakatsalam Ms. C_ K. Sucharita,
J. M Khanna, G Nar ayana Rao, M  Veer appa, Raj u
Ramachandra, G S. Narayana Rao, and M M- S. Srivastava

For the Appearing Appell ants.

P. P. Rao and B. Parthasarthi ~with-him in CA  Nos.
1485, 2108, 2469/ 72,1073 and 4013 of 1982.

Ms. Shyamal a Pappu, Ms. I'ndra Sawhney and Mss Kittu
Bansilal, with her for the Appellants in CA No. 2502/81.

For the Appearing Respondents.

P. Ram Reddy and G N. Rao with him

The Judgnent of the Court was delivered by

SEN,J. These Petitions Under Art. 32 of t he
Constitution principally I ay a chal | enge to the
constitutional validity of the increase in the rate of
market fee levied by the market conmittees in the state
849
of Andhra Pradesh under Sub-s. (1) of s.-12 of the Andhra
Pradesh (Agricultural Produce and Livestock) Markets Act,
1966 (' Act’ for short) from50 paisa to rupee one on every
one hundred rupees of the aggregate anount for which the
notified agricultural produce, livestock or products of
livestock are purchased or sold in their respective notified
market areas on the ground that there was no quid pro quo
i.e. there was no correlation between the increase in the
rate of market fee and the service rendered.

There are also certain subsidiary questions raised. in
these petitions viz.: As to (1) The constitutional validity
of sub-s. (6) of s. 7 of the Act which prohibits the
carrying on of any transaction of purchase or sale of
notified agricultural produce, livestock or pro ducts of
livestock in a notified market area or outside the market in
that area as violative of Art. 19 (1) (g) of the
Constitution. (2) As to the power of the market committees
to levy market fee under sub-s. (1) of s. 12 of the Act at
rupee. One per hundred rupees of the aggregate anmount for
whi ch such agricultural produce, |Ilivestock or products of
livestock is purchased or sold outside their markets but




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 31

within their respective notified market areas. And (3)
Whet her under r. 74 (1) of the Andhra Pradesh (Agricultura
Produce and Livestock) Markets Rules, 1969 (Rules’ for
short) if purchase or sale of paddy has suffered narket fee
inthe hands of arice niller, the subsequent purchase or
sale of rice by a mller to a trader, or by a trader to a
trader, can be subjected to paynment of market fee again

Wit Petition No. 1286 of 1973 questions the validity
of a notification issued by the State Governnent being G O
M S. No. 2095 dated Cctober 29, 1968 declaring rice to be a
notified agricultural produce wunder s. 2 (i), and the
notification issued by the State Governnent of Andhra
Pradesh under sub-s. (4)  of s. 4 of the Act being GO MS
No. 971 dated July 16, 1971 declaring an area of 20 kns.
around Kot havalasa to be the notified market area of the
Kot haval asa Agricultural Mrket Commttee for the district
of Vi sakhapatnam as well as the constitutional validity of
sub-s. (6) of s. 7 of the Act and sub-s. (1) of s. 12 of the
Act. Civil Appeal No. 1485 of 1972 is directed agai nst the
j udgrment ‘of “the Andhra Pradesh Hi gh Court dated July 7, 1971
uphol di ng-the constitutional validity of sub-s. (ii) of s. 7
of the Act and sub-s. (1) of s. 12 of the Act. Civil Appea
No. 2108 of 1972 is-directed against the judgnent of the
Andhra i Pradesh Hi'gh Court dated July 27, 1971 uphol di ng
the increase in the rate of market fee from 13 paise per
qui ntal to 25 paise per
850
hundred rupees by the Agricultural Market Conmittee, Guntur
in the year 1970 on the ground that there was no quid pro
quo i. e. there was no correlation betweenthe service and
the increase in the rate of market fee.~ Civil Appeal No.
2502 of 1981 is directed agai nst the judgnent of the Andhra
Pradesh H gh Court dated April 21, 1981 uphol ding the |evy
of market fee at 50 pai sa per hundred rupees on cotton seeds
by an agro-based industry -engaged in the business of
manuf acture and sale of cotton seed oil. Cvil Appeal No.
4013 of 1982 is directed against ‘the judgnent of the Andhra
Pradesh High court dated Septenber 17, 1982 uphol ding the
increase in the rate of market fee from 50 pai sa per hundred
rupees to rupee one by the Agricultural Market Conmittee,
GQuntur upon the basis that there need be no quid pro quo to
justify the levy of such market fee.

It appears that initially in the year 1970 the bye-laws
of all the nmarket commttees throughout the State provided
for the levy of market fee @25 paisa for every hundred
rupees of the aggregate anount for which the notified
agricultural produce |livestock or products of |ivestock was
purchased or sold. Subsequently, in 1972 the rate of market
fee was increased to 50 paisa per hundred rupees of the

val ue of such agricultural produce, livestock or products of
livestock. The State Advisory Board at its neeting held or
January 27 and 28, 1976 resol ved to reconmend the

enhancenent of the existing rate of narket fee to rupees one
per hundred rupees so as to enable the market conmttees to
build up adequate finances to neet the increasing cost
towards acquisition of land and establishment of narkets
with modern infrastructure facilities. The Director of
Mar keting accordingly addressed a letter dated February 16,
1976 to all the agricultural market conmittees in the State
inviting their attention to the resolution of the Advisory
Board and requesting them to place the proposal for the
enhancenent of the existing rate of nmarket fee from SO pai sa
to rupee one before the market comittees and conmunicate
their consent for levy of the enhanced rate of narket fee
under sub-s. (1) of s. 12 of the Act read with bye-law No.
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24 (i) of the concerned narket conmttee bye-|aws.

Accordingly, all the market comrittees throughout the State
accepted the reconmendation of the Advisory Board and
resolved to enhance the market ' fee from 50 paisa to rupee
one requesting the Director to forward the anended bye-I|aw
No. 24 (i) to the State Government for their approval. The
State Governnent of Andhra Pradesh by notification dated
January 1, 1978 published in the Andhra Pradesh Gazette
dated February 23, 1978 accorded their approval to the
amended bye | aw,

851

In pursuance of the _inpugned notification the market

conmittees throughout the State began to levy market fee @
rupee one per hundred rupees.

Sone of the petitioners challenged the increase in the
rate of levy of narket fee from50 paisa to rupee one by
filing petitions under Art. 226 of the Constitution before
the Andhra Pradesh H gh Court. Al these wit petitions were
di sposed of by the H gh Court by its judgnent in Sri Vijaya
Cotton Traders and Os., v. The State of Andhra Pradesh and
Os.(1) by which it negatived many of the subm ssions
advanced before us. Aggrieved by the decision of the Hi gh
Court, the petitioners applied to this Court for grant of
speci al |leave wunder Art. 136. After hearing | earned counse
appearing for them at considerable /length, the Court
di smi ssed the special | eave petitions by its order dated May
1, 1981. Undaunted by the disnissal  of the special |eave
petitions, these petitioners along with others have now
filed petitions wunder Art. 32 of the Constitution and
secured a rule nisi ~on the pretext that simlar questions
were involved in Civil - Appeal No. 2108 of 1972 and Wit
Petition No. 1286 of 1973.

The pattern of working of the market comrittees in the
State is nore or |ess the sane although the circunstances in
whi ch each market conmttee is placed may differ. Facts as
far as they can be gleaned fromsone of the wit petitions
where counters have been filed may be briefly stated. The
Mal akpet Agricultural Market Conmittee, Hyderabad has in its
counter in Wit Petition No. 2911 of 1981 furnished
sufficient material to show the nature of services rendered
by the Market Committee. It has established and has under
its control various Markets in the twin cities of Hyderabad
and Secunderabad viz. (i) Gsmanganj Market for the purchase
and sale of food grains and other notified agricultura
produce, (ii) Jambagh Market for sale of fruits, (iii)
M ral am Mandi and Sabzi Mandi for the sal e of vegetables in
Hyder abad, and Hi ssangunj Market in Secunderabad for the
purchase and sale of food grains and vegetables. |In._al
those nmarkets, the Commttee is providing necessary
facilities to the traders and producers of agricultura
produce. The Market Conmittee during the financial vyear
1981-82 incurred an expenditure of Rs. 8.28 crores for the
construction of godowns, shops, platfornms, formation of
i nternal roads, approach roads, construction of press
building etc. So far as the Mal akept area is concerned, the
Gsnangang Market was not sufficient for regulating the
transactions of sale
853
and purchase of agricultural produce. The Market Committee
therefore permtted the traders of Ml akept to carry on
their business from their respective licensed prem ses,
subject to the supervision and control of the functionaries
of the Market Conmmittee. Due to the location of the present
markets in busy and congested places, it was not possible to
extend the market areas any further. The Committee therefore
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acquired an area of 41 acres 22 guntas at Ml akpet on a
permanent | ease fromthe Andhra Pradesh Housing Board in
April 1980 It also applied for acquisition of 20 acres 20
guntas at Bahadurpura, 70 acres at Mansoorabad and 50 acres
at Kukatpally. The aforesaid construction work for expansion
of the markets was in progress when the wit petitions were
filed. It appears from the statenment of incone and
expenditure for the years 1978-79, 1979-80 and 1980-81 that
the income fromthe narket fee even after its increase from
50 paisa to rupee one is not sufficient to neet the
expendi ture of the Market Conmittee.

It is not always possible to work out with mat hematica
precision the amount of fee required for the services to be
rendered each year and to collect only just that anount
which is sufficient for neeting the expenditure in that
year. In sone years, the incone of a narket committee by way
of market fee and licence fee nmay exceed the expenditure and
in another year when  the devel opment works are in progress
for providing nodern infra-structure facilities, the
expenditure may be far in excess of the income. It is wong
to take only one particular year or a few years into
consi deration to deci de whether the fee is comensurate with
the services rendered. An overall picture has to be taken in
dealing with the question whether there is quid pro quo i.
e. there is correlation between the increase in the rate of
fee from 50 paisa to rupee one and the services rendered.
The High Court in Sri Vijaya Cotton Traders’' case, supra has
dealt with the N zamabad Agricultural Mrket Conmittee. It
observed from the statement showing the details of income
and expenditure for three years 1977-78, 1978-79 and 1979-80
that there was a closing balance of about Rs. 39 | akhs at
the end of the year 1977-78, of about Rs. 15 | akhs at the
end of 1978-79 and of about Rs. 66 | akhs at the end of 1979-
80. The Market Committee filed a counter affidavit show ng
that it had taken up constructional works with a spill over
for the year 1978-79, estimted at over Rs. 16 | akhs and had
to conplete new works costing about Rs. 21 |I|akhs. That
apart, the expenditure for developnent of the eastern
portion of the market vyard at Shraddhal and Gunj, N zanmabad
cane to nearly Rs. 24 | akhs
853
and that on the western side came to Rs. 134 [akhs. |t was
that for the year 1977-78 the Committee derived a tota
incomre of Rs. 18 lakhs by way of market fees and |licence
fees and the expenditure was to the tune of Rs. 16 | akhs. At
the end of the year 1977-78 the cl osing balance was Rs. 39
| akhs but it was not sufficient to meet the cost of |and
acqui sition, cost for devel opnent works and providing of
nodern facilities. In these thousand and odd wit petitions,
it is difficult to expect each and every narket conmittee to
file their counter but sonme of the market conmittees |ike
the Agricultural Market Conmittee, Guntur, Kothaval asa,
Bheemavaram and Anbajipeta have filed their counter show ng
the nature of services rendered. Learned counsel appearing
for the State Governnent has filed a statenment showi ng the
i ncome and expenditure of the narket conmttees and a
detailed chart indicating the nature of developnment works
undertaken by each. It is clear fromthe material placed
before us that the incone fromthe market fee even after its
increase from 50 paisa to rupee one is not sufficient to
neet the expenditure of the market conmittees.

In all fairness to | earned counsel for the petitioners,
we nust state at the very outset that they do not chall enge
the levy of market fee of 50 paisa per hundred rupees in the
year 1972 and have confined their submni ssions questioning
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the increase inthe rate of market fee from50 paisato
rupee one per hundred rupees of the price.

In support of these petitions, three main contentions
were raised, namely: (1) Sub-s. (6) of s. 7 of the Act which
totally prohibits purchase or sal e of any notified
agricul tural produce, livestock and products of livestock in
a notified market area, outside the narket in that area,
encroaches upon the right of citizens to carry on trade or
busi ness and is repugnant to Art. 19(1)(g) of the
Constitution and is in consequence void, (2) The |levy of
market fee by the market commttees under sub-s. (1) of s.
12 of the Act on transactions of purchase or sale of any
notified agricultural produce, livestock or products of
livestock in the notified market area effected by the
petitioners fromtheir business premises therein but |ocated
outside the mar ket~ proper is per se illegal and
unconstitutional as such [|evy of market fee is not
correlated to any service rendered to them (3) If paddy is
brought by the producer into the notified nmarket area for
pur poses of -~ the de-husking and is sold to the mller, no
market fee is|eviable on'subsequent transaction of sale or
purchase of rice by the niller to a trader, or by a trader
to a trader, or by a traderto a
854
consuner. At any rate, there should be no levy of nmarket fee
on sale of food grains by a trader to a consumer.

It is a conmon feature throughout the country wherever
there is such marketing |egislation whether be it the State
of Andhra Pradesh or  any other ~ State, that there is the
usual reluctance of the traders who deal infoodgrains etc.
to shift fromtheir established trading prem ses situate in
a notified market area to the narket proper. The petitioners
before us are all nmerchants |icensed under sub-s. (1) of s.
7 of the Act to carry on the business of purchase and sale
of noticed agricultural produce, |I|ivestock and products of
livestock by different narket commi ttees in various parts of
the State: They are therefor subject to the restrictions
contained in sub-ss. (1) and (6) of s 7 and the 'terns and
condi tions of their Iicence.

The obj ect and purpose of . the Andhr a Pradesh
(Agricultural Produce & Livestock) Markets Act, 1966 _as
reflected in the long title is to consolidate and anend the
law relating to the regulation of purchase and sale of
agricultural produce, |Ilivestock. and products of |ivestock
and the establishnent of narkets in connection therewth.
The legislation is designed to elinmnate middlemen in

notified agricultural produce, livestock and products of
livestock, to protect the producers of such agricultura
produce, |ivestock and products of Iivestock from

exploitation and to ensure to them a fair price for their
produce. The nmaterial provisions of the Act may be referred
to. s. 2 is the definition clause and defines the expression
"agricultural produce’ incl. (i) to mean anything produced
fromland in the course of agriculture or horticulture and
i ncl udes forest produce or any produce of |ike nature either
processed or unprocessed and declared by the Governnent by
notification to be agricultural produce for the purposes of
this Act. The term’narket’ as defined in s. 2 (vi) nmeans a
mar ket established under sub-s. (3) of s. 4 and includes
mar ket yard and any building therein. The expression
"notified area’ as defined ins. 2 (xi) neans any area
notified under s, 3, and 'notified market area in clause
(xii) means any area declared to be a market area by
notification under s. 4. Under s. 3 of the Act, the State
CGovernment is enpowered to declare their intention or
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regulating the purchase and sale of such agricultura
produce, livestock or products of livestock in such area as
may be specified in such notifications. After considering
the objections and suggestions, if any, the State Governnent
is authorized to publish a final notification under sub-s.
(3) thereof declaring such area to be a notified area. By
sub-s. (1) of

855

s. 4, the State Governnent is enpowered to constitute a
market commttee for every notified area which shall be a
body corporate having perpetual succession and a comon
seal. The duty of enforcing the provisions of the Act and
the rules and bye-laws s entrusted to a market conmttee
under sub-s. (2) thereof. Sub-s. (3) of s. 4 enpowers the
market committee to establish such nunber of markets as the
State Governnent may, from tinme to time, direct for the
purchase and saleof any notified agricultural produce,
livestock or products of |ivestock. Sub-s. (3) of s. 4
provi des such facilities in the market as nay be specified
by the " Governnent fromtine to tine by a general or specia
order. Sub-c. (4) provides that the State Governnent shall
after the establishnent® of -a mnmarket wunder sub-s. (3),
declare, by notification the market area and such other area
adjoining thereto a‘as may be specified in the notification
to be a notified /'market area for the purposes of the Act.
Section 7 insofar as material provides as follows:

"7. Trading etc., in notified agricultura
produce, livestock and products of livestock in
the notified area : (1) No-person shall, within a

notified area, set up, establish or wuse, or
continue or allowto continued, any place for the
purchase, sale, st or age, wei ghnent , curing,
pressing or processi ng of any noti fied
agricultural produce or products of l|ivestock or
for the purchase or sale of |ivestock except under
and in accordance with the conditions of a |licence
granted to himby the market ‘conmittee.
(2) Nothing in sub-section (1) shall apply to
a person purchasing notified agricultural produce,
livestock or products of Ilivestock for—his —own
donestic consunpti on.
(5) A personto whoma Ilicence is granted
under sub-section (1) shall conply wth the
provisions of this Act, the rules and the bye-Iaws
made thereunder and the conditions specified in
the licence.
(6) Notwi thstanding anything in sub-section
(1), no person shall purchase or sell any notified
agricultural produce, Ilivestock and products  of
livestock in a notified market area, outside-the
market in that area."”
856
Section 12 of the Act which provides for the | evy of market
fee ant as an inmportant bearing, reads:

"12 Levy of fees by the market conmittees

(1) The market conmittee shall levy fees on any
notified agricultural produce, livestock or
products of Ilive stock purchased or sold in

the notified market area at such rate, not
exceedi ng one rupee, as may be specified in
the bye-laws for every hundred rupees of the
aggregate anount for which the notified
agricultural produce, |Ilivestock or products
of livestock is purchased or sold, whether
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for cash or deferred payment or ot her
val uabl e consi deration
Expl anation 1: For the purposes of this

section, all notified agricultural produce,
livestock or products of livestock taken out
of a notified market area shall, unless the

contrary is proved, be presuned to have been
purchased or sold within such area

(2) The fees referred to in sub-section (1) shal

be paid by the purchaser of the notified

agricul tural produce, |Ilivestock or products

of Iivestock:

Provi ded that where the purchaser cannot be
identified, the fees shall be paid by the seller."
Under the schene of the Act, the market committee is

"enjoined by sub-s. (1) of s.~14 to pay into a fund called
the 'Market Commttee Fund’ all moneys received from the
traders as narket fee on transactions of sale or purchase of
agricultural produce taking place within the notified narket
area and they are to be credited in the nearest Governnent
treasury or in a Bank, with the previous sanction of the
State Governnent. All" expenditure incurred by the market
comm ttee under and for - purposes of the Act have to be
defrayed out of the said Fund and any surplus renmaining
after such expenditure, has to be invested in such manner as
may be prescribed. Under sub-s. (2), every narket committee
has to pay to the State Governnent out of its Fund the cost
of any special or additiona

857

staff enployed by the Governnent with their consultation

Where such additional staff is enployed for the purposes of
one or more market conmittees, the State Government has to
apportion the cost of such special or additional staff anong
the market conmmittees concerned in such manner as they think
fit. Under sub-s. (3), the market conmittee nmay grant | oans
to another nmarket commttee out (of its surplus funds, wth
the previous sanction of the State Governnent, at such rates
of interest as nay be prescribed. The purposes for which the
market Committee Fund nay be expended are set out in s. 15
whi ch reads:

(i) the acquisition of site for the market;

(ii) the establ i shnent, rmai ntenance and
i mprovenent of the market;

(iii) the construction and naintenance of
bui | di ngs, necessary for the market and
for the health, convenience and safety
of the persons wusing the market and
mai nt enance of bui | di ngs under t he
control of the market committee;

(iv) the provi sion and mai nt enance of
standard wei ghts and measures;

(v) the pay, pensions, |eave allowance,
gratuities, conpassionate allowances and
contribution towards |eave allowances,
pensions or provident fund of officers
and servants enployed by the narket
comm ttee;

(vi) the payment of interest on |oans that
may be raised for purposes of the market
ant the provisions of a sinking fund in
respect of such | oans;

(vii)the collection and dissemnation of
i nformation regardi ng al | matters
rel ating to crop statistics and
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mar ket i ng in respect of notified
agricultural produce, livestock and

products of livestock

(viii) schenes for the extension or cultura
i mprovenent of notified agricultura
pr oduce,

857

livestock and products of |ivestock
within the notified area, including the
grant., subject to the approval of the
CGovernment, of financial aid to the
schenes for such ext ensi on or
i mprovenent within such area, undertaken
by ot her bodies or individuals;

(ix) propaganda for the inprovenent. O
agriculture, livestock and products of
livestock and thrift;

(x) the expenses of, ‘and incidental to, the
conduct of el ections;

(xi) the pronotion of grading services;

(xii)  neasures for ~the preservation of
f oodgr ai ns;

(xiii) such other purposes as nmay be
specified by the Governnent by genera
or special order.

Sub-s (1) of s. 16 of the Act provides that there shal
be formed for the whole of the State a fund to be called the
"Central Market Fund'. Every market comittee is required to
contribute 10% of its annual income to the Central Market
Fund and the contribution so paid shall be placed to the
credit of the said Fund. Sub-s. (2) of s.~ 16 provides that
the Central Market Fund shall be vested in the State
CGovernment and deposited in the Governnent treasury at
Hyderabad. It is administered and applied by the Director of
Marketing for all or any of _the purposes set out therein
vViz.:

(i) grant-in-aid of = the market committees
for t he first year after their
constitution under this Act;

(ii) grant-in-aid of a —deficit mar ket
conmittee for a period not exceeding
three years;

(iii) grant of loans to the market committees
at such rates of interest as are charged
on loans granted by the Governnment for
devel opnent purposes; and

859

(iv) such other simlar or allied purposes as
may be specified by the Governnment by
general or special order

In exercise of the powers conferred by s. <33 of the
Act, the State CGovernment of Andhra Pradesh have franed the
Andhra Pradesh (Agricultural Produce & Livestock) Markets
Rul es, 1969. Chapter IV of the Rules deals with the powers
and functions of the market commttees and Chapter V deals
with the regulation of trading. Chapter VI relates to the
| evy and collection of narket fee, Chapter VII regulates the
manner in which the Market Conmittee Fund shall be
mai nt ai ned and Chapter VIIlI the manner in which the market
conmittees shall function. The Act and the Rul es provide for
a conplete schene for the establishment and regul ation of
markets for the purchase and sale of notified agricultura
produce, livestock and products of livestock in the State of
Andhra Pradesh. W are here concerned with Chapter V.

Marketing | egislation which seeks to enable producers
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to get a fair price for the commodities by elimnating
m ddl emen and providing a regul ated market, cannot be said
to inpose ’'unreasonable restriction” on the citizens right
to do business unless it is clearly established that the
provisions are too drastic to achieve the object for which
it was enacted. In order to make effective such | egislation
for the control of a market, it would be reasonable for the
| egi slature to control transactions between traders and al so
the sale of produce grown outside the narket area, if sold
in the market area. In MC V.S Arunachala Nadar etc. v. The
State of Madras & O's. (1) Subba Rao, J. speaking for the
Court, upheld the validity of the Madars Conmercial Crops
Markets Act, 1933 which provided for the establishnment of
certain controlled narkets for the sale of commercial crops
and provided that after the establishnent of such markets,
no person would be allowed to establish any other market
within the specified distances of the controlled narkets so
that the growers of such crops would be obliged to resort to
the controlled narkets only for the sale of their produce.
The | earned Judge thus explained the schenme, in these words:
"The Madras Conmercial Crops Markets Act was

passed on July 25,7 1933. The preanbl e introduces

t he
860

Act with the/recital that it 1is expedient to

provide for the better regulation of « the buying

and selling of comercial cropsin the Presidency

of Madars and for that purpose to ‘establish

markets and make rul es for their pr oper

adm ni stration. The Act, therefore, was the result

of a long exploratory investigation by experts in

the field, conceived and enacted to regulate the

buyi ng and selling of conmer ci al- crops by

providing suitable and regul ated mar kets | by

elimnating mddlemen and bringing face to face

the producer and the buyer so that they nmay neet

on equal terns, thereby eradicating or at any rate

reduci ng the scope for exploitation in dealings".
The | earned Judge brought out the purpose and object of the
| egi sl ati on and st at ed:

"The Act, Rules and the Bye-laws framed

thereunder have a long-termtarget of providing a

net work of nmarkets wherein facilities for correct

wei ghnent are ensured, storage acconmopdation is

provi ded, and equal powers of bargaining ensured,

so that the growers nay bring their  comercia

crops to the market and sell them at reasonable
prices. Till such markets are established, the
sai d provi si ons, by i mposi ng I icensing
restrictions, enable the buyers and sellers to
neet in i censed prem ses, ensure correct

wei ghnent, nmake available to themreliable market
"information’ and provide for them a sinple
machi nery for settlenment of disputes. After the
markets are built or opened by the marketing
commttees, wthin reasonable radius from the
market, as prescribed by the Rules, no licence is
i ssued; thereafter all growers will have to resort
to the nmarket for vending their goods. The result
of the inplementation of the Act would be to
elimnate, as far as possible, the mddlenen and
to give reasonable facilities for the growers of
conmercial crops to secure best prices for their
comodities".
The Act did not directly prohibit the business of m ddl eman
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engaged 7 in the trade of selling commercial crops, but the
result of the operation of the Act was to elimnate the
m ddlemen. It was held that both the restriction as to the
pl ace where transactions of purchase or sale of conmercia
crops woul d be effected and the tota
861
or substantial elimnation of mddlenen was a reasonable
restriction in order to prevent the exploitation of the poor
cultivators engaged in the production of comercial crops
whi ch necessitated such marketing |egislation. In Mhamrad
Hussai n @Gul am Mohanmad Anr. v. The State of Bonmbay & Anr. (1)
and Mohammadbhai  Khudabux Chhipa & Anr. v. The State of
GQujarat & Anr.(2) this Court held following the viewill
Arunachal a Nadar’s case, supra, that the Bonmbay Agricultura
Produce Markets Act, 1939 did not violate Art. 19 (1) (9)
and further wupheld the |evy of narket fee as a fee charged
for services rendered by the market commttees. Foll ow ng
the decision in Arunachal a 'Nadar’s case, supra, the
regul atory provisions of such mar ket i ng | egi sl ation
t hroughout I'ndi a~ have been -upheld as inmposing reasonable
restrictions in the interests of the growers of agricultura
produce in particular and of the comunity at |large. The
specific question whether afee levied by a market comittee
under the Bi har Agricultural Produce Markets Act, 1960 was a
fee or a tax canme up for consideration before the Court in
Lakhan Lal & O's. etc. v. The State of Bihar & Os. etc.(3)
In that case the entire area under the jurisdiction of the
Gaya Municipality and several villages around it-were
declared as the nmarket area for the sale and purchase of
certain agricultural produce. ~ The Court repelled the
contention that the narket commttee had not established any
market inasmuch as a nmarket nust be a well-defined site
fully equipped as a market and nmade no provisions for
renderi ng services, and observed:
"According to counsel, a market nust be a

wel | defined site with market equipnment and

facilities. The argunent overl ooks the definition

of market in section 2 (h). The market consists of

mar ket proper and the market yards. The narket

yards are well-defined enclosures, buildings or

localities but the market proper-is under Section

2 (k) read with Section 5 (2) (ii) a larger area.

For establishing a market it is sufficient to make

a declaration under Section 5(2) fixing the

boundari es of the market proper and ~the narket

yards on the recomrendation of the mar ket

conmittee made under Rule 59(2). Under section 18

(1) the market conmttee nust provide
862

for such facilities in the market as the State

Governnment nmay fromtine to tine direct. It is-not

shown that the market committee refused to carry

out any direction of the Governnent. The market

conmittee may, in view of Sections 28 (2) and 30

(i), acquire and own |ands and buildings for the

market, but it is not always obliged to do so. The

market is established on the issue of a

notification under Section 5 (2) declaring the

mar ket proper and the market yards".
The Court then rejected the contention that the fees I|evied
by the market committee were in the nature of a tax as the
conmittee did not render any services to the users of the
mar ket and therefore the levy of fee was illegal, and stated

"The market committee has taken steps for the
establ i shnment of a market where buyers and sellers
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neet and sales and purchases of agricultura
produce take place at fair prices. Unhealthy
mar ket practices are elimnated, nmarket charges
are defined and inproper ones are prohibited.
Correct weighment is ensured by enployment of
i censed wei ghment and by inspection of scales,
wei ghts and neasures and weighing and neasuring
instrunments. The narket committee has appointed a
di spute committee for qui ck settl enent of
di sputes. It has set up a market intelligence unit
for collecting and publishing the daily prices and
information regarding the stock, arrivals and

despat ches of agricul tural produce. It has
provided a grading unit where the technique of
grading agricultural produce is taught. The
contract from~ for pur chase and sal e is

standardi zed. “The provisions of the Act and the

Rul'es arc enforced through  inspectors and other

staff appointed by the market commttee. The fees

char'ged by the market conmittee are correlated to

the expenses incurred by it for rendering these

services. The market fee of 25 naye pai sa per Rs.

100 worth of agricultural produce and the licence

fees prescribed by Rules 71 and 73 are not

excessive. The fees collected by the narket

conmittee form part of the market commttee fund

which is set apart and ear-nmarked for the purposes

of the Act. There is sufficient quid pro quo for

the levies and they satisfy the test of "fee as

[aid down in
863

Conmi ssi oner, Hindu Religious Endownents, Madras

v. Sri  Lakshmindra Thirtha Swam ar of Sri Sirur

Mutt (1954) SCR 1005."
These observations are of sonme rel evance as the Bihar Act is
nore or less on simlar lines as the Act with which we are
concer ned.

The contention that the provision contained’'in sub-s.
(6) of s. 7 of the Act which prohibits the carrying on of
any transaction of purchase or sale of —agricultural produce,
livestock or products of livestock in a notified market
area, outside the market in that area, infringes the right
of a citizen to trade "as and where he wills" and therefore
nmust be struck down as obnoxious to Art. 19 (1) (g) of the
Constitution. It is urged that the Jlimtation ~which
arbitrarily or excessively invades the right cannot be said
to contain the quality of reasonableness and ‘unless it
strikes a balance between the freedom guaranteed in Art. 19
(1) (g) and the social control permtted by cl. (6) of Art.
19, it nust be held to be void. The contention is obviously
based on the following passage in Halsbury s Laws of
Engl and, 3rd edn., vol. 32 p. 15 para 9 which explains what
freedom of busi ness signifies:

"It is the general principle of the conmon

law that a man is entitled to exercise any |awfu

trade or calling as and where he wills; and the

| aw has al ways regarded jeal ously any interference

with trade, even at the risk of interference with

freedomof contract, as it is public policy to

oppose all restraints upon liberty of individua
action which are injurious to the interests of the
State."

The fundanental right of all citizens to practise any
profession or to carry on any occupation or trade or
busi ness guaranteed wunder Art. 19 (1) (g) has its own
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limtations. The Iliberty of an individual to do as he
pl eases is not absolute. It nmust yield to the commopn good.
Absol ute or unrestricted individual rights do not and cannot
a exist in any nodern State. There is no protection of the
rights thenselves wunless there is a measure of control and
regul ation of the rights of each individual in the interests
of all.

In order to determine the reasonabl eness of a
restriction inposed upon the right guaranteed by Art. 19 (1)
(g), the Court must have regard to the nature and the
conditions Prevailing in that trade.

864

It is obvious that these factors nust differ fromtrade to
trade and no hard and fast rules concerning all trades can
be laid down. In other words, the pursuit of any |lawfu

trade or business may be nmade subject to such conditions and
restrictions as may be ~deened essential by the |egislature
to be inthe interests of the general public. Sub-s. (6) of
s. 7 undoubtedly restricts the freedomof a citizen to trade
"as and. where he wills"; indeed it was enacted for the very
purpose of controlling business in- agricultural produce,
livestock and products of |ivestock by the establishment of
regul ated markets in-connection therewith. It is difficult
to conceive how the restriction inposed by sub-s. (6) of s.
7 which interdicts/that no person shall purchase or sell any
notified agricultural’ produce, livestock and products of
livestock in a notified nmarket area, outside the market in
that area, can be said to be arbitrary or of an excessive
nature beyond what is requiredin the interests of the
conmmunity. In Arunachala Nadar’'s case, supra, the Court
repelled the contention based on simlar  provision that a
person who is having a licence to trade in or ‘about the
pl ace where the market is fixed wll be deprived of his
l'ivelihood unless he resorts to the market and therefore it
was an unreasonable restriction upon his right to do
busi ness. It was observed that - such a provision was
necessary for preventing the business in such agricultura

produce being diverted to other places and the object of the
schene bei ng def eat ed.

It is obviously in the interests of the producers of
agricultural produce that they can get the best conpetitive
prices in an open market and that they have not to pay the
m ddl enen. Sale or purchase of agricultural produce in such
a market under the supervision and control of the narket
conmittee is likely to be in ready cash and therefore
advant ageous to the producers and the use of standard wei ght
must elimnate the possibility of his being victimzed by
mal practices. Supervision of the operations in the notified
market area can be nore conveniently done if " business is
carried on in a specified area or areas intended for that
purpose. The Act is an integrated one and it regulates the
buyi ng and selling of notified agricultural produce,
livestock and products of Ilivestock from a centralized
pl ace. The petitioners being |icensed traders under sub-s.
(1) of s. 7 are bound by sub-s. (5) thereof to conply with
the provisions of the Act, the Rules and the bye-laws franed
thereunder. They are therefore subject to the restriction
contained in sub-s. (6) of s. 7 of the Act. The non obstante
clause in sub-s. (6) of s. 7 provides that no person shal
purchase or sell any notified agricul-

865

tural produce, |livestock and products of Ilivestock in a
notified market area, outside the market in that area.
Having regard to the purpose and object of the legislation

it must be held that the restriction inmposed by sub-s. (6)
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of s. 7 of the Act is a reasonable restriction within the
neaning of «c¢l. (6) of Art. 19 on the fundanental right of a
citizen to carry on trade or business under Art. 19 (1) (9).
It was sought to be inpressed wupon us that at any rate a
transaction between a retail dealer and a consuner should
not be subjected to the restriction placed by sub-s. (6) of
s. 7. The Legislature has already taken care of this
eventual ity under sub-s. (2), of s. 7 of the Act.

That takes us to the contention that there is no
l[iability cast on the petitioners to pay market fee on
transactions of sale and purchase of notified agricultura
produce, livestock and products of livestock taking place
fromtheir business prenises in the notified market area,
but outside the market in that area. Alternatively, the
contention is that there is no correlation between the
service and the increase in the rate of narket fee from 50
pai sa to rupee one per hundred rupees of the price. It is
suggested that there were amounts held in surplus by al npst
all the market commttees and therefore there was no | awfu
justification for~ the increase inthe rate of narket fee.
There is no warrant for any of the contentions.

The contention that there is no liability cast on the
petitioners to pay market ~fee on transactions of sale and

purchase of notified agricultural produce, livestock and
products of livestock proceeds on a wongful assunption that
they can still carry on such trade fromtheir premises in

the notified market area, but outside the market in that
area. In view of 'the express prohibition contained in 1’
sub-s. (6) of s 7, the petitioners cannot carry on such
trade by not resorting to the market proper. 1t is pertinent
to observe that a contravention of the provisions of sub-s.
(6) of s. 7 by persons engaged in the business of purchase
and sale of notified agricultural produce, I|ivestock and
products of livestock is a penal offence under sub-s. (1) of
s. 23 of the Act. The petitioners cannot be heard to say by
conmmitting a breach of sub-s. (6)  of s. 7 that since they
effect their transactions in the notified market area, but
outside the market, there is no liability to pay market fee
because there is no quid pro quo i. e. services are not
rendered outside the market.

There is a fallacy wunderlying the argunent that since
the services are rendered by the market commttees wthin
t he mar ket
866
proper, there is no liability to pay a market fee on
purchase or sale taking place in the notified market area
but outside the market. The contention does not take note of
the fact that the establishnent of a regulated market for
the purchase or sale of notified agricultural produce,
livestock or products of livestock is itself a service
rendered to persons engaged in the business of purchase or
sale of such comobdities. The duty of a market committee
constituted under sub-s. (1) of s. 4 of the Act does not end
with establishing such nunber of markets in the notified
mar ket area under the first part of sub-s. (3) but also
extends to the providing of such facilities in the market as
the Government may from tine to tine by general or specia
order specify wunder the second part of sub-s. (3). 1In
exercise a of their powers under s. 33 of the Act, the State
CGovernnment have franed the Andhra Pradesh (Agricultura
Produce & Live stock) Markets Rules, 1969. Chapter V relates

to ‘Regul ation of trading’. It would appear that Rules 48 to
53 are the machinery provisions for controlling the trade in
notified agricultural produce, livestock and products of

livestock in a notified area while Rules 54 to 73 inpose
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restrictions on the carrying on of all such trade in such
area. It is clear fromthe provisions of s. 15 of the Act
that the services to be rendered by the narket comittee and
facilities to be provided are not confined to the market
proper but extend throughout the notified area. W find that
Chi nnappa Reddy, J. speaking for hinmself and Jeevan Reddy,
J. in | mmi di setti  Ramakri shnai ah & Sons, Anakapalli,
represented by |. Ramakrishana Rao & Os. v. The State of
Andhra Pradesh, represented by its Secretary, Food &
Agricultural by Penta Kota Sitaram& Os.(1l) repelled a
simlar contention and observed:

"The argunent proceed on the assunption that sales

and purchases of notified agricultural produce,

Iivestock and products of livestock in a notified

market area could take place even outside the

mar ket. That is an unfounded assunption. Section 7

(6) of the Act prohibits sales or purchases of

notified agricultural produce, |ivestock and

products of [livestock outside the market. It says

"not'wi-thstandi ng anything in sub-section (1), no

person shall purchase or sell any notified

agricultural produce, Ilivestock and products of
livestock in a notified narket area outside the
market in that area.”
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Anot her unf ounded assunption of the |earned

counsel was that the activities of the market

conmittee and the facilities provided by it were
confined by Act to the market area only. The
establ i shnent, maintenance ~and inprovement of the
market is one of the purposes for which the narket

conmittee fund might be expanded under Section 15

of the Act. The other services such as the

provi sion and naintenance of standard wei ghts and

measures, the collection and dissem nation | of
information regarding all matters relating to crop
statistics and marketing in’ respect of notified
agricultural produce, Ilivestock and products of
livestock, schemes for the extension or cultura

i mprovenent of notified agricultural produce s

including the grant of financial aid to schenes

for such extension or inprovenent w thin such area

undertaken by |Ir other bodies or individuals,

propaganda for the inmprovenent of agricultura
produce, livestock and products of livestock and
thrift, the promoti on of gr adi ng servi ces,
measures for the preservation of the foodgrains,

etc., are not services which are confined to the

market area only. They are services which are

required to be perfornmed by the narket comm ttee

and which nmay be rendered throughout the notified

mar ket area without being confined to the market."

In Sri  Vijaya Cotton Traders’ case, supra, ‘Allad
Kuppuswanm , C. J. speaking for hinself and Jeevan Reddy, J.
followed the earlier decision in Inmdisetti Ramakrishnaiah
& Sons’ case, supra, and held that the services to be
rendered and the facilities to be provided by the market
conmittees extended throughout the notified market area
wi thout being confined to the narket proper. The view
expressed by the H gh Court in these two cases is clearly in
consonance with the schene of the Act. |t appears that
taki ng advantage of the ad-interimorders issued by this
Court staying prosecution under sub-s. (1) of s. 23 of the
Act, the petitioners who are big nmerchants engaged in the
busi ness of purchase and sale of agricultural produce,
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livestock and products of |ivestock throughout the State,
are with impunity commtting breach of the prohibition
contained in sub-s. (6) of s. 7 of the Act. W trust that
the market committees in various parts R of the State shal
take inmmediate steps to shift all these traders to the
markets proper of the respective notified market areas in
the interests
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of the general public and shall also strictly enforce the
provisions of the Act, the Rules and the bye-laws franed
t her eunder.

W are unabl e to appreci ate t hat there is
irreconcilable conflict ‘between sub-s. (6) of 8. 7 and sub-
s. (1) of s. 12. These provisions are neant to achieve two
di stinct and separate objects and they operate on two
di fferent planes. Sub-s. (6)  of s. 7 inposes a restriction

on a trader licensed to deal in notified agricultura
produce, livestock and products of livestock that no
purchase or sale in'such conmmodities shall take place in any
notified '  area, outside the market in that area. The

constitutional-validity of sub-s. (6) of s. 7 is beyond
guestion as a reasonable restriction in the interests of the
general public. It would frustrate the very object and
purpose of the legislation if such a restriction was not
i nposed on the traders. Sub-s. (1) of 's. 12 is a charging
provision and it enpowers a narket committee to |levy fees on
any notified agricultural produce, livestock or products of
i vestock purchased '‘or sold in the notified nmarket area at
such rate, not exceeding one rupee as nay be specified in
the bye-laws, for every hundred rupees of  the aggregate
amount for which such commmbdities are purchased or sold,
whet her for cash or deferred paynent -~ or _other  val uable

consi deration. Explanation | thereto” by a legal  fiction
provides that all notified agricultural produce, |ivestock
or products of livestock taken out of a notified market area
shall, unless the contrary is proved, be presumed to have
been purchased or sold within such area. Sub-s. (2) of s. 12
casts the liability to pay market fee on the purchaser of
such agricul tural produce, |ivestock or products of
l'i vest ock.

It was contended that many of the petitioners are food
grains dealers licensed under the Andhra Pradesh Foodgrai ns

Deal ers Licensing order, 1964 issued under sub-s. (1) of s.
3 of the Essential Conmodities Act, 1955 and that they are
requi red under the terns of their licence to carry on'their
business from their Ilicensed premses, maintain stock
registrar, exhibit price list etc. The petitioners having
been |icensed as dealers under sub-s. (1) of s.! 7 are bound
by the terns and conditions of their |icence and al so' they
are subject to the restrictions inposed by sub-s. (6) of s.
7. They nust comply with the provisions of the Act, the
Rul es and the bye-laws franed thereunder, and effect al
sal es of notified agricultural produce, |I|ivestock and
products of I|ivestock under the supervision and control of
the market conm ttee established under the Act.
869

Argunments in these proceedings have revolved around
certain observations of Untwalia, J. in Kewal Krishan Puri
and Anr v. State of Punjab and Os (1) where he, speaking
for the Court, after referring to the judgnent of Mikherj ea,
J. (as he then was) in the | eading case of the Conm ssioner
H ndu Reli gi ous Endownents, Madras v. Sri Lakshnindra
Thirtha Swamiar of Sri  Shirur Mitt(2) known as the Shirur
Mutt case, and the dictumof Latham C J. in Matthews v.
Chicory Marketing Board(3) upon which it was based, and the
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subsequent decisions on the subject, drew a distinction
between a tax and a fee. Stress was particularly laid on
t hese observations which, torn out of context, tend to
suggest that there must be actual quid pro quo between the
prayer and the market conmittee i.e. there nmust be actua
correlation between the service rendered by a market
conmttee and the prayer of the nmarket fee, and that such
service must be In relation to each transaction. Enphasis
was placed on the follow ng observations of Untwalia, J. in
Kewal Krishan Puri’s case, supra
1. It must be shown wth sone anobunt of

certainty, reasonabl eness or preponderance of

probability that quite a substantial portion

of the anount of fee realized is spent for

the special benefit of its prayers (p. 1230 &

H) .

3. A fee is levied essentially for services

rendered and as such ), there is an el enent of

qui d pro quo between the person who pays the

fee and the public authority which inposes

it. (p. 1232 g

2. Servi ce nmeans service in relation-to the
transaction, property or the institution in
respect of° which he is made to pay the fee. (p.
1233 D)

Wth utnost respect, these observations of the |earned Judge
are not to be read as Euclid s theorens, nor as provisions
of a statute. These observations nust be read in the context
i n which they appear.
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It is however strenuously urged on the strength of
these observations nade in Kewal Krishan Puri's case, supra,
that the market conmittees have not~ placed all relevant
material to show with reason able certainty that at |east a
good and substantial portion of the amunt collected on
account of fees, may be in the neighborhood of two-thirds or
three-fourths, was being spent for rendering services to the
petitioners, nor was there any material to show that a
substantial portion of the fee realized was actually spent
for rendition of any special benefit to them In relation to
the transactions of purchase and sale of agricultura
produce, livestock and products of |ivestock effected by the
petitioners, it was. urged that the narket commttees did
not provide any additional facilities to justify -the
increase in the rate of levy of nmarket ~fee.  There was
therefore no quid pro quo between the increase inthe rate
of fee from50 paisa per hundred rupees in the price to
rupee one and the services rendered. To say the |least, the
contention is wholly devoid of substance.

There was quite sone discussion at the Bar as to the
bi nding effect of the aforesaid observations nade by this
Court in Kewal Krishan Puri’s case, supra. Wth greatest
respect, the decision in Kewal Krishan Puri’s case does not
lay down any legal principle of general applicability. The
decision in Kewal Krishan Puri’s case is clearly
di stingui shable on facts. In that case, there was sufficient
material showing that the incone fromthe market fee in the
State of Punjab had becone a source of revenue, and
therefore the increase the rate of market fee fromRs. 2 per
hundred rupees to Rs. 3 was quashed. It appears that the
incone of alnmpst all the market conmttees was to the tune
of several |akes of rupees per year and every narket
conmittee was required under sub-s. (2) (a) of s. 27 to pay
30 per centumof its incone to the Punjab State agricultura
Mar keti ng Board as its contribution to the Marketing
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Devel opnent Fund naintai ned under s. 25 of that Act. Due to
the progressive increase in the rate of market fee from 0.50
p. to Rs. 2 per hundred rupees during the course of few
years both the State Agricultural Mrketing Board as well as
the market commttees throughout the State were left with
huge surplus funds. The State Government in exercise of the
powers vested under s. 26 (xvii) and s. 28 (xvii) directed
the State Agricultural WMrketing Board and the narket
conmittees throughout the State to contribute rupees one
crore to GCuru Gobind Singh Medical College at Faridkot. In
the year 1974 under the directions of the State Covernnent,
all the market committees were required to deposit the
surplus anpbunts |lying wth
871
themwith the State Agricultural Marketing Board and the
Board advanced an interest-free |oan of rupees five crores
to the Punjab State Co-operative Supplies and Marketing
Feder ati on, known as " Mar kfed' . Apar t from these
unaut hori zed expenditure, the judgnment reveals that there
were surplus funds to the tune of rupees nine crores with
mar ket comm ttees and each of themwas required to make huge
donations of Rs. 50,000 and above to nany educationa
institutions. Besides, the statenent of i ncome and
expenditure of the Board for the year 1975-76 showed that a
sumof Rs. 1,28,000 was spent on general inprovenent of the
nmuni ci pal areas and a sumof Rs. 95 | akhs and odd was spent
on setting up a gober gas plant. It woul d appear that the
increase in the rate of market feefromRs. 2 to Rs. 3 in
the year 1978 was '|argely brought- about to compensate the
mar ket comm ttees for having contributed Rs. One crore to
the nedical college at Faridkot. The decision really turned
on the provisions of «cl. (xvii) of ss. 26 and 28 of the
Punj ab Agricultural Produce Markets Act, 1961 which pernmits
di version of the monies 1ying inthe Market Committee Fund
and the Marketing Devel opment Fund by the market committees
and the State Agricultural Mirketing Board with the sanction
of the Board or the State Governnent, as the case may be
for any purpose calculated to pronote the general ‘interests
of the Board or the commttees, or the national or public
interest. The decision of the Court was rendered by
Untwalia, J. in these words:

"How il l-conceived the second part of clause

(xvii) is? Is it permssible to spend the narket

fees realized fromthe traders for any purpose

calculated to pronote the national- or ~public

interest ? obviously not. No market committee can

be permitted to utilize the fund for an ulterior

pur pose howsoever benevol ent , | audabl e and

charitabl e the object may be. The whol e concept of

fee will collapse if the ambunt realized by the

mar ket fees could be pernmitted to be spent in‘this

fashion."

In the wultimate analysis, the Court held in Kewa
Krishan Puri’s case, supra, that so long as the concept of
fee remains distinct and limted in contrast to tax, such
expenditure of the anpbunts recovered by the | evy of a narket
fee cannot be countenanced in law. A case is an authority
only for what it actually decides and not for what may
logically follow fromit. Every judgment nust be read as
applicable to the particular facts proved, or assuned to be
proved,
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since the generality of the expressions which may be found
that there are not intended to be expositions of the whole
| aw but governed or qualified by the particular facts of the
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case in which such expressions are to be found. It would
appear that there are certain observations to be found in
the judgnent in Kewal Krishan Puri’s case, supra, which were
really not necessary for purposes of the decision and go
beyond the occasion and therefore they have no binding
authority though they may have nerely persuasive val ue. The
observation nade therein seeking to quantify the extent of
correl ati on between the anount of fee collected and the cost
of rendition of service, nanely: "At least a good and
substantial portion of the anmpunt collected on account of
fees, may be in the neighborhood of two-thirds or three-
fourths, must ba shown wth reasonable certainty as being
spent for rendering services in the market to the payer of
fee", appears to be an obiter.

The traditional viewthat t ere nust be actual quid pro
guo for a fee has under gone a sea change in the subsequent
deci sions. The distinction between a tax and a fee lies
primarily.in the fact™ that a tax is levied as part of a
conmon burden,” while a fee is for payment of a specific
benefit or ~privilege although the special advantage is
secondary to the primary notive of > regulation in public
interest. If the elenent of revenue for general purpose of
the State predom nates, the |l evy becones a tax. In regard to
fees there is, and  nust always be, correl ation between the
fee collected and/'the service intended to be rendered. In
determ ning whether a levy is a fee, the true test nust be
whether its prinmary and essential purpose-is to render
specific services to a specified area or class; it may be of
no consequence that the State may ultimately and indirectly
be benefited by it. The power of any |legislature to levy a
fee is conditioned by the fact that it ~nust be "by and
large" a quid pro quo for the services rendered. However,
co-relationship between the levy and the services rendered
expected is one of general character and not of mathematica
exactitude. Al that is necessary is that there should be a
"reasonabl e rel ati onshi p* between the levy of the fee and
the services rendered. If authority is needed for this
proposition, it is to be found in the several decisions of
this Court drawing a distinction between a ’'tax’ ‘and a
"fee'. Sea: The Conmi ssioner, H ndu Religious Endownents,
Madras v. Sri Lakshmindra Thirtha Swanmiar of Sri  Shirur
Mutt, supra: H H Sudhundra Thirtha Swamar v. Comm ssioner
for H ndu Religious and Charitabl e Endowrents,
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Mysore; (1) The Hingir-Rampur Coal Co. Ltd. v. The State of
Oissa and Os;(2) H H Shri Swanmiji of  Shri Admar Mitt
etc. v. The Conmi ssioner, H ndu Religious and Charitable
Endowrents Department and Ors (3) Southern Pharmaceutical s
and Chemcals Trichur and O's., etc. v. State of Kerala and
Os. etc.(4) and Minicipal Corporation of Delhi and Os. v.
Mohd. Yasin. (5)

There is no genic difference between a tax and a fee.
Both are conpul sory exactions of noney by public

authorities. Conpulsion lies in the fact that payment is
enforceable by | aw agai nst a person inspite of “his
unwi | I i ngness or want of consent. Alevy in the nature of a

fee does not cease to be of that character nerely because
there is an elenent of conpul sion or coerciveness present in
it, nor is it a postulate of a fee that it nust have direct
relation to the actual service rendered by the authority to
each individual who obtains the benefit of the service. It

is now increasingly realized that nerely because the
collections for the services rendered or grant of a
privilege or licence are taken to the consolidated fund of

the State and not separately appropriated towards the
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expenditure for rendering the service is not by itself
deci sive. Presunably, the attention of the Court in the
Shirur Mttt case was not drawn to art. 266 of the
Constitution. The Constitution no where contenplates it to
be an essential elenent: of fee that it should be credited
to a separate fund and not to the consolidated fund. It is
al so increasingly realized that the elenment of quid pro quo
inthe strict sense is not always a sine qua non far a fee.
It is needless to stress that the elenent of quid pro quo is
not necessarily absent in every tax: Constitutional Law of
India by H M Seervai, Vol. 2, 2nd Edn., p. 1252, para
22. 39.

Viewed from this  perspective, the conclusion is
inevitable that the observation nade in Kewal Krishan Puri’s
case that "At least a good and substantial portion of the
amount col |l ected on account of fees, my be in the
nei ghbor hood of two-thirds or ~three-fourths, nust be shown
with reasonable certainty as 'being spent for rendering
services i'n the market to the payer of fee" was not intended
to lay down a rule of wuniversal application but it was a
deci si on whi ch nust
874
be confined to the special facts of that case. Oherw se it
may affect the wvalidity of many simlar mar ket i ng
| egi sl ati ons undertaken during the past 50 years relating to
the regul ation of purchase and sale of agricultural produce,
i vestock and products of |ivestock and the establishment of
markets in connectioon there with and the |evying of a market
fee in lieu thereof ‘towards the cost of rendering such
service by different States -on-the recomendati ons made in
the Report of the Royal Commission on Agriculturein India,
1928 and of those of nmany high-powered bodies of experts
constituted from time to tinme by the Centre ‘and the
different States. In the subsequent _decision in Ranesh
Chandra etc. v. State of U P. etc.,(1) Untwalia, J speaking
for the Court has consi der abl y nar r owed down hi s
observations in Kewal Krishan Puri’s case at p. 116 of the
Report saying that 'the free realized fromthe payer of the
fee has, by and large, to be spent for his special benefit
and for the benefit of other persons connected with the
transacti ons of purchase and sale in the various Mandis.’ If
the quantum of quid pro quo was to be quantified to the
extent as indicated in Kewal Krishan Puri’s case for the
levy of a fee or cess, it may affect nany other beneficent
| egi sl ations brought in by the Centre and the  States for
rendering service to a specified area or a specified class
or persons or trade or business in any |local area. There are
many ot her observations in Kewal Krishan Puri’s case which
were really not necessary for purposes of the decision in
that case and need to be, clarified. The word 'fee’ cannot
be said to have acquired a rigid technical meaning during
the past three decades and should not be given such a narrow
construction.

The [ evy of market fee under sub-s. (1) of s. 12 of the
Act is correlated to the purposes nentioned in s. 15 of the

Act. Al the noneys received by a market comittee fromthe
traders as nmarket fee on transactions of sale or purchase of
agricultural produce, |Ilivestock and products of |ivestock

taking place within the notified market area have to be paid
into a fund called the Market Committee Fund under sub-s. (1)
of s. 14 of the Act. Al expenditure incurred by the narket
conmittee under and for purposes of the Act have to be
defrayed out of the said Fund and any surplus remnaining
after such expenditure, has to be invested in such nanner as
may be prescribed. Under sub-s. (2) thereof, every market
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conmittee has to pay to the State Governnent out of its fund
the cost of any special or additional staff enployed by the
Government with
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their consultation. Under sub-s. (3) the market conmittee
may grant |oans to another market conmittee out of its
surplus funds, wth the previous sanction of the State
CGovernment, at such rates of interest as may be prescribed.
The purpose for which the proceeds of the Market Committee
fund can be expended are set out in s. 15 of the Act. There
can be no doubt that the purposes mentioned viz. acquisition
of site for the market, establishnment, maintenance and
i mprovenent of the market, construction of buildings,
mai nt enance of standard weights and neasures, pronotion of
gradi ng services, neasures for t he preservation of
foodgrains etc. etc. are -all purposes which are extrenely
beneficial to the growers and the traders.

Inthe present case, there i's no allegation anywhere by
any of 'the petitioners, nor was any contention advanced that
there was _—any unaut horized expendi ture by any of the narket
conmittees for purposes not authorized by the Act. There is
only a bare assertion on their part that there are surplus
funds available with the market conmttees and therefore the
increase in the rate of market fee from 50 pai sa per hundred
rupees to rupee one was w thout [awful justification. From
the material on record it is quite apparent that the incone
from the market fee derived from sone -of the market
conmittees is not = sufficient to neet the expenditure
incurred by them That apart, when the petitioners concede
that they do not challenge thelevy of market fee 50 paisa
per hundred rupees in the year 1972, there can be no basis
for challenging the increase in the rate of narket fee from
50 paisa to rupee one in 1978. Surely the cost of rendering
services has correspondingly increased with the fall in the
val ue of rupee. In the econom c sense, 50 paisa of 1972 is
certainly equivalent to at |east rupee one of today, if not
nor e.

There is no material pl aced on record by the
petitioners to show that the market conmittees are rendering
no service. Under the schene of the Act, there are certain
obligatory duties of a market conmttee. Sub-s. (3) of s. 4
provides that every market committee shall establish in the
notified area such nunber of markets as the Governnent may,
fromtime to tine, direct for the purchase and sale of any
notified agricultural produce, |livestock ~or products of
i vestock and shall provide such facilities in the market as
may be specified by the Government fromtime to time by a
general or special order. Chapter V provides for various
regul atory nmeasures in Rules 54 to 73 for the control of a
market in that correct weigh-

876

ments would be secured, storage facilities provided and
equal powers of bargaining assured so that the growers may
bring their agricultural produce, l|ivestock and products of
livestock to the market and sell them at a reasonable price
There was not a whisper during the course of the argunents
that the market conmittees were not providing the services
as enjoined by Rules 54 to 73. Al that was said is that
there was no due observance of the directions issued by the
State Governnent and the Food & Agricultural Departnent
GOMs. No. 719 dated Decenber 27, 1979 drawing the attention
of the market committees to certain basic anenities |1ike
drinking water for users of the market, drinking water for
the cattle, shed for use of the users of yards etc. W were
not referred to any specific instance where any of the
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mar ket comm ttees have not provided these basic anenities.
Much enphasis was however laid on the second part of the
aforesaid G O which reads
"The Governor of Andhra Pradesh also directs
the market conmittees to provide the other
facilities nentioned below at the market yards in
course of tine as and when funds permt.
Rest House for Ryots.
El ectrification of Market yard.
Auct i on- cum Wi ghi ng shed.
Auction Pl atforns.
I nt ernal Roads.
Tel ephone Boot h.
Cant een.
O fice Building.
. CGodown for use of Producer-Seller
10. ApproachRoads.
11, Library-cumC ub Buil ding.
12. 'Resting House for traders."

CONOOTTAEWNE
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It will ~be noticed that these facilities are to be
provided by the market conmittees in course of time 'as and
when funds pernmit’. It is needless to stress that the
guestion of providing these facilities would depend on the
financial capacity of each market committee. That woul d
depend on whether there are sufficient' funds avail able at
its disposal in the Market Conmittee  Fund. W are not
i npressed by the subnission that if a narket committee does
not have sufficient funds to provide the special anenities,
it should borrow |oans fromthe State Government under sub-
s. (1) of s. 18 of the Act or the State Government should
provide grant-in-aid to such narket comm ttee under sub-s.
(2)(iii) of s. 16 of the Act. If —any particular ' market
commttee persistently makes default in not performing the
duties inmposed on it by or —under the Act, or neglects or
refuses to carry out any general or special direction issued
by the State Governnent under sub-s. (3) of s. 4 as regards
providing of facilities or abuses its power s, the
petitioners have the remedy to take up the matter with the
State CGovernnent. The State Government -has anple power under
s. 22 of’ the Act to direct the supersession of such a
mar ket commi ttee.

It is obvious that the phrase 'prayer of the fee' used
by this Court in the authorities referred to above
represents collectively the class of persons to whom the
benefit is directly intended by the establishnent of a

regul ated market in notified agricultural produce;, |ivestock
of products of livestock and not the actual individual who
belongs to that <class i.e. the trader. No doubt, the

petitioners initially pay the market fee under sub-s. (2) of
s. 12 of the Act, but there is passing on of liability by
themto the consunmer as part of the price. The observation
in Kewal Krishan Puri’s case, supra, as to the service to
the "payer of the fee must, therefore, be understood as
nmeani ng service to the users of the narket. The services are
rendered to the users of the nmarket i.e the growers of
agricultural produce, livestock or products of |ivestock and
persons engaged in the business of purchase or sale of the
sane.

The contention that the increase in the rate of market
fee levied by the market commttees in the State under sub-
s. (1) of s. 12 of the Act from50 paisa to rupee one was
illegal and invalid on the ground that there was no quid pro
quo i.e. there was no correlation between the increase in
the rate of market fee and the service rendered nust
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therefore fail
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There still remmins the question that if purchase or
sal e of paddy has suffered market fee in the hands of a rice
mller, whether subsequent purchase or sale of rice by a
mller to a trader or by a trader to a trader should again
be subjected to paynment of market fee. The contention is
that under Rule 74(1) of the Andhra Pradesh (Agricultura
Produce & Livestock) Markets Rules, 1969 no such market fee
is payable on rice produced from paddy. The same is the
contention with regard to cotton seed extracted from cotton.
Rul e 74(1) of the rules reads as foll ows:

"74. Market Fees: (1) The fees |eviable under
sub-section (1) of . section 12 on notified
agricultural produce, livestock and products of
livestock, if paidto a Market Comrittee within
the State shall not be collected by another Market
Conmittee when such notified agricultural produce,
livestock or products of “livestock are brought
into the notified nmarket area of another Market
Conmi-ttee for the purpose of processing, pressing
packi ng, storage, export and on sales effected in
the course of comercial transactions between the
licensed traders, and the licensed traders and
consuners subject  to production of such evidence
as may be prescribed in the bye-laws about the
paynment of market fees fromwhere it was brought:

Provided that the fees shall be levied on

notified agricultural produce, i vest ock or
products of l'ivestock ~when such agricultura
produce, livestock —or products of livestock are

sold in auction or in any other manner prescribed

in the bye-laws in the Market either directly or

through Commi ssion Agents even though purchased

already in the sane narket or same ot her market or

place within the State".
It is contended that the whole (object and purpose behind
Rule 74(1) is to prevent nulti-point |evy of narket fee on
the sane conmodity. The submission that no such fee is
payable on rice is also based on the foll owing observations
of Untwalia, J., speaking for the Court in Ranmesh Chandra’s
case, supra:

"I'f paddy is purchased in a particular narket
area by arice mller and the sane paddy is
converted into
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rice and sold then the rice mller will be liable

to pay nmarket fee on his purchase of paddy from

the agriculturist-producer under sub-clause (2) of

section 17(iii)(b). He <cannot be asked to pay

mar ket fee over again wunder sub-clause (3)- in

relation to the transaction of rice".

The | earned Judge then went on to say:

"I'f, however, paddy is brought by the rice-
mller from another market area, then the Market
Conmittee of the area where paddy is converted
intorice and sold wll be entitled to charge
mar ket fee on the transaction of sale in
accordance with sub-clause (3)".

The view that the market fee is payable on purchase or
sale of rice stens fromthe prem se that since paddy is de-
husked into rice there cannot be | evy of market fee at both
the stages i. e. On purchase of paddy by a rice mller from
a producer and again on purchase or sale of rice by a rice
mller to a trader or by a traded to a trader. The question
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is whether the fee is payable at both the stages ? It would
all depend upon the schenme of each Act. The decision in
Ranesh Chandra's case, supra, turned on a construction of
sub-clause (2) of s. 17 (iii) (b) of the Utar Pradesh
Kri shi Ut padan Mandi Adhi ni yam 1964, as anended by U.P. Act
7 of 1978. It was conceded in that case on behalf of the
State CGovernment and the market comm ttees that there cannot
be any nmulti-point levy of market fee in the same narket
area. Under, sub-clause (2) of s. 17 (iii) (b) of that Act
if in agricultural produce is purchased from a producer
directly, the trader is liable to pay market fee but when
the trader sells the same produce or any products of the
sanme produce to another ' trader, neither the seller nor the
purchaser can be made to pay the market fee under sub-cl ause
(3). The schene of the Act with which we are concerned
appears to be entirely different. Under Sub-s. (1) of. s. 12
of the Act, a market committee is enpowered to | evy narket

fee on any notified  agricultural produce, |ivestock or
products of I|ivestock purchased or sold in the notified
mar ket area. |t would appear that every purchase or sale of
any notified -agricultural produce, I'ivestock or products of

livestock attracts the levy of market fee. One is apt to
think that rice and  paddy are the same comodity and
therefore there is double taxation but,  in reality, it is
not so. There is distinction between 'paddy’ and 'rice’ and
al t hough paddy is m/lled into rice by the process of de-
husking, they are two separate and  distinct comercials
comodi ti es and have both
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been separately specified as notified agricultural produce
in Schedule 11 of the Rulesas itens 1 and 2 respectively.

On the plain | anguage of sub-s. (1) of s. 12 of the Act, the
nmarket fee is leviable on both on purchase paddy by a rice
mller from a producer and al so on purchase or sale of rice
by a mller to a trader or by a trader to a trader because
there is service rendered by a market commttee at each of
the stages.

It appears that the State Governnent in the Food alc
Agriculture Departnent by its neno dated March 23, 1978
infornmed the Director of Marketing, Andhra Pradesh that it
had been decided to anend Rule 74 in order that no market
fee shall be leviable on the sal e —or  purchase of
agricultural produce manufactured or extracted from the
agricultural produce in which such fee was already |evied.
Pendi ng such anmendnent, he wag directed to advise the market
conmittees not to press for recovery of arrears of narket
fee on purchase or sale of rice when such fee had already
been collected on purchase or sale of paddy. The matter was
however re-examned by the State Governnent with reference
to the provisions contained in sub-s. (1) of s. 12 of the
Act. The State CGovernment were of the view that market fee
was | evi abl e under sub-s. (1) of s. 12 on the paddy if it is
sold in the notified nmarker area and it is also |eviable on
rice if it is put to sale irrespective of the fact that
whet her market fee was paid earlier on paddy or not. That
vi ew proceeded upon the basis that the market commttee is
required to supervi se and control the sale of such
conmodities at both the stages and was therefore entitled to
recover market fees both on paddy and rice. The State
CGovernment accordingly issued GOMs No. 136 dated March 26,
1981 to the effect

"CGovernnent on reconsideration decided that

Rice need not be exempted fromthe [evy of narket

fees even if the Paddy from which the Rice is

extracted was subject to market |evy, orders were
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accordingly issued in the Meno second above that
mar ket fees should be I|evied both on paddy and
rice.

The prelimnary notification proposing to
amend rule 74 of the A P. (Agricultural Produce &
Li vestock) Markets Rules, 1969 issued in GO
first read above and published at pages 227-229 of

the Rules supplenent to Part |l of the A P.
Gazette No. 23 dated 15.6.1978 is here by
cancel l ed. "
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In view of this clarification, it follows that paddy
and rice having both been notified to be two separate
agricultural commodities, upon the | anguage of sub-s. (1) of
s. 12 of the Act, market fee is |leviable both on sale of
paddy by a producer ~to a rice mller and on purchase and
sale by a miller to a trader or-by a trader to a trader. The
guestion Still _remains whether in view of r. 74 (1) the
power of ‘a market ~commttee to levy narket fee on such
transactions is in any way affected: and if so, to what
extent., The words used in 3 r. 74 (1) are: "The fees
| evi abl e under sub-s. (1) of 8. 12 on notified agricultura
produce, livestock and products of livestock, if paidto a
market committee within the State, shall not be collected by
anot her market commttee", when the conditions set out
therein are 3 fulfilled. Rule 74 (1) postulates that no
market fee |[|eviable under sub-s. (1) of s.- 12 shall be
col l ected by another nmarket conmittee: (1) Wen such
notified agricultural = produce, livestock or products of
livestock on which narket fee has already been paid to a
market commttee wthinthe State, is ‘brought into the
notified market area of another market™ conmttee for the
purpose of processing, pressing, packing, storage, ' export
and (2) on sales effected in the course of comercia
transacti ons between |icensed traders, and licensed traders
and consuners. Use of the word ’'and rmakes the two
condi tions conjunctive. The exenption from paynment of market
fee over again to such other narket conmittee “clainable
under r. 74 (1) is however subject to production of such
evidence as may be prescribed in ‘the bye-laws about the
paynment of market fee to the market conmittee from where it
was brought.

The question is not by any neans free fromdifficulty;
but after carefully considering the argunent whi ch has been
addressed to us we have cone to the conclusion that there is
no reason why the word 'and’ shoul d be read disjunctively as
"or’. Any such construction would, in our opinion, produce
an unintelligible and absurd result and woul d bel agai nst the
clear intention of the Legislature. It would be nore
appropriate in the context of sub-s. (6) of s. 7 of the Act
and sub-s. (1) of s. 12 of the Act to read the word 'and’ in
r. 74 (1) conjunctively. The critical words of r. 74 (1) are
"brought into the notified area of narket committee for the
pur pose of processing, pressing, packing, storage, export",
subject of course to the condition that market fee has
al ready been paid on such commodity under 1 sub-s. (t) of s.
12 of the Act to a nmarket commttee within the State on a
reasonabl e construction of r. 74 (1), the legal consequences
set forth nmust ensue. If paddy is subjected to |evy
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of a market fee on purchase or sale by the producer to a
mller in a notified narket area by a market comittee
within the State is taken to the notified market area of
anot her market conmittee for being processed i. e. de-husked
intorice and sold by a rice mller to a trader or by a
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trader to a trader in the course of commercial transactions,
there cannot be any |evy of nmarket fee on such purchase or
sale of rice in another notified nmarket area. If that be so,
it must logically follow that the subsequent sale of rice in
the notified market area of the sane narket committee cannot
be subject to the levy of market fee on purchase or sal e of
rice by amller to a trader or by a trader to a trader if
sal e or purchase of paddy within such notified nmarket area
has suffered the levy of nmarket fee. This is of course
subject to the qualification that such sale or purchase has
taken place in the notified market area, but outside the
market in that area, as enjoined by the proviso tor. 74
(1).

R 74 (1) is not very happily worded but one part of

its meaning is clear. 1t was obviously introduced to grant
exenption from paynment of market fee on sale or purchase of
agricultural produce, Ilivestock or products of |ivestock on

whi ch such fee has already been |evied under sub-s. (1) of
s. 12 by 'a market conmttee within the State. According to
the terms_of r. 74 (1) read with the proviso thereto, the
fee leviable —under sub-s. (1) of 's. 12 on any notified
agricultural produce, livestock or products of livestock, if
paid to a market committee within the State, shall not be
coll ected by another market committee when such notified
agricultural produce, livestock or products of livestock is
brought into the notified , nmarket area of such other market
commttee for the purpose of processing, pressing, packing,
storage, export and on sales effected in the course of
commer ci al transactions betweenlicensed traders, and the
i censed traders and consuners. This is of course subject to
producti on of such evidence as nay be prescribed in the bye-
| aws about the paynment of market fees from where it was
brought. Upon the construction placed by us, the exenption
under r. 74 (1) is also claimble if such transactions take
place within the notified market area of the same market
conmittee.

The normal function of a proviso is to except sonething
out of the main enacting part or to qualify “sonething
enacted therein which but for the proviso would be 'within
the purview of the enactment. Proviso to r. 74 (13 is added
to qualify or create an exception. By reason of proviso to
r. 74 (1), no exenption is clainmble when the
883
purchase or sale of any notified agricultural produce,
livestock or products of livestock takes place by auction or
in any other manner prescribed in the bye-laws in the market
(in contradistinction to the notified market area) either
directly or through comm ssion agents even though purchased
in the sane narket or sonme other market or place within the
State. In other words, r. 74 (1) lead with the proviso neans
that if the notified agricultural produce, |ivestock or
products of livestock is sold within the market maintained
by a market conmittee, it is liable to pay market fee on
each such sale. It does not matter whether such agricultural
produce, livestock or products of livestock has al ready been
subject to paynent of nmarket fee within the notified nmarket
area of another market comittee.

Learned counsel for the State strenuously contends
against the taking of this view because of its serious
ram fications on the income of the market conmttees
throughout the State. It is no doubt true that this would
result in the market conmittees being deprived of the power
to levy market fee on several itens of notified agricultura
produce, livestock or products of |ivestock shown separately
in Schedule Il of the Rules. but that is a consequence which
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cannot be avoided on the language or r. 74 (1). The
exenption from paynment of market fee under r. 74 (1) on any
notified agricultural produce, Ilivestock or products of
livestock brought into the notified narket 1G area of
anot her market comrmittee for the purpose nentioned therein
is however claimable only on production of such evidence as
may be prescribed in the bye-laws about the paynent of
market fees to the market commttee from where it was
brought. The burden of establishing the necessary facts to
attract the exenption would lie on the petitioners. Unless
the requirenents of r. 74 (1) are satisfied, the petitioners
are not entitled to any relief.

There is very little that we could add in the connected
matters. The question as' to the constitutional validity of
sub-s. (6) of s. 7 of the Act and sub-s. (1) of s. 12 of the
Act which is commpn to Wit Petition No. 1286 of 1973, G vi
Appeal No. 2108 of 1972 and Civil Appeal No. 4013 of 1982
stands di sposed ~of. The question regarding the validity of
the notification issued by the State Governnent declaring
rice to be a notified agricultural produce under s. 2 (i) of
the Act and that declaring the notified market area of
Kot haval asa Mar ket Committee for t he district of
Vi sakhapat nam under sub-s. (4)
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of s. 4 of the Act has not been pressed at the hearing.
Argunents in these matters were nore or |less the sane and
they have been dealt with in the judgnent.

The result therefore is that all the wit petitions and

the connected appeals must fail” and are dismssed wth
costs.
P.B.R Appeal s & Petition di sm ssed.
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