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On a report made by Jugeshwar Singh [PW7] alleging
that the appellants herein along with several other persons
nunbering about 20 came to ‘Khalihan' [threshing floor] of
Bhola Singh where he and other nenbers of his famly were
threshing paddy. They tried to take away the paddy.
Upendra Singh threatened that any resistance would be net
with such action which night even result in deat h.
Thereafter Rajendra Singh hit Bhola Singh with a lathi and
Upendra Singh noved backward and fired at Bhola Singh wth
gun as a result of which Bhola Singh was hit-and fell down
withing in pain. Saryu Singh was shot at by Rajendra Singh
and Bhagwat Dayal Singh, who was also inflicted a bhala bl ow
by Arvind Singh, appellant in the connected matter, Uned
Si ngh and Sheonandan Singh fired at Rajdeo Singh as a result
of which he fell down. When Dharnshila, w fe of Bhol a Singh
reached the threshing floor with her child aged about one
and half years old in her arm named R nku, Sheonandan Si ngh
snatched the child and threw the child on the ground as a
result of which the child died. After investigation, the
police submtted a charge sheet agai nst seven persons naned
in the FIR as three of them had died during the pendency of
the investigation. The trial court convicted Sheonandan
Si ngh and Upendra Si ngh under Section 302 |PC and sentenced
them to death, one of the accused - Satyendra Singh, was
acquitted and rest of the accused persons were  convicted
under Section 302 IPC read with Section 149 and sentenced
for life inprisonnment. They were further convicted  under
Section 324 read with Section 148 | PC and under Section 27
of the Arms Act. On appeal to the High Court, conviction
was nmaintained while sentence of death on Sheonandan | Si ngh
and Upendra Singh was reduced fromone of death to life
i mprisonnment thereafter. Appeals have been preferred before
this Court.

In the appeals before us, two of the accused are in
appeal in Crl.A Nos.824-825 of 1998 while in the connected
appeal Crl.A No.659/99, Arvind Singh and Bipin Singh have
filed appeals. However, Bipin Singh not being able to
surrender his appeal has been dismissed. In the appeals of
Uresh Singh s/o Sheonandan Singh and Rajendra Singh s/o
Pragash Singh, Shri U R Lalit, |earned senior advocate for
the appellants, considering the fact that there are four
wi tnesses (who were injured) and two eye witnesses to the
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incident and their evidence has been believed by the two
courts below, did not pitch their cases too high but
confined his argunments only to certain probabilities arising
even accepting the evidence tendered before the courts bel ow
on the basis of the acts attributed to the appellants. His
submi ssion is that while Rajendra gave a blow to decease
Bhola Singh wth a lathi, he could not have intended his
death and the act attributed to Unesh Singh is that he fired
at Rajdeo Singh and no doctor has been examned wth
reference to the injuries inflicted upon Rajdeo Singh but
only after post-nortem exam nation took place, a doctor has
been exam ned. He addressed an argunment that the comon
objective was only to take away paddy from the threshing
floor and it was not that it should be one to cause injuries
much |ess than death to anyone. |If that is so, they could
not be attributed vicarious liability punishable under
Section 149 | PC and when Raj endra Singh gave blow with lath

to Bhola Singh, he could not be stated to be intending to
cause 'death ~of Bhola Singh and the gun which is stated to
have been used by Unesh Singh has not been recovered. The
medi cal evidence tendered also is not very clear in this
regard to support the case of the prosecution as to the
manner in which the incident has taken place. The fact
remains that Rajendra Singh attacked with lathi and the
injuries were sustained by Bhola Singh. As appeared from
the evidence of the doctor PW5 the injuries on Bhola Singh
include a fracture of the left |eg above ankle joint which
was confirmed by dissection. Bhola Singh had received seven
blows on his leg with lathi and several pellet injuries were
found in the front of his chest and abdomen whi ch had caused
danmage to the internal systemresulting in  his death.
Therefore, there is anple evidence on record in the shape of
the evidence of the eye witnesses and the w tnesses who had
sustained injuries, sounding a ring of truth to prosecution
case put forward, with the trial court and the Hi gh Court
having taken identical views, we do not think there is any
good reason to upset those findings. Vicarious liability,
we nmy state, as rightly contended for the State” by Shri

B.B.Singh relying upon the decisions of this Court in
Shanshul Kanwar vs. State of U P., 1995 (4) SCC 430 and
Bhajan Singh & Os. vs. State of U.P., 1974(3) SCR 891

extends to menbers of the unlawful assenbly only in respect
of acts done in pursuance of the common object of the
unl awful assenbly or such offences as the nenbers  of the
unl awful assenbly are likely to commt in the execution of
that conmmon object. An accused whose case falls within the
terns of Section 149 | PC as aforesaid cannot put forward the
defence that he did not with his own hand commt | the of fence
conmitted in prosecution of the comon object of the
unl awful assenbly or such as the nenbers of the ~assenbly
knew to be likely to be committed in prosecution of that

obj ect. Everyone nust be taken to have intended the
probabl e and natural results of the conbination of the acts
in which he had joined. It is not necessary in all cases
that all the persons formng an unl awful assenbly nust  do

sonme overt act. Wiere the accused had assenbl ed together

armed with guns and lathis, and were parties to the assault
on the deceased and others, the prosecution is not obliged
to prove which specific overt act was done by which of the
accused. Indeed the provisions of Section 149 |IPC, if
properly analysed wll nake it clear that it takes an
accused out of the region of abetnment and nmakes him
responsible as a principal for the acts of each and al

nerely because he is a nenber of an unlawful assenbly. We
may al so notice that under this provision, the liability of
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the other nenbers for the offence commtted during the
continuance of the occurrence rests upon the fact whether
the other nmenbers knew beforehand that the of fence actually
conmitted was likely to be committed in prosecution of the

conmon obj ect. Such know edge can reasonably be intended
from the nature of the assenbly, arns or behaviour, at or
before the scene of action. |If such know edge nay not
reasonably be attributed to the other nenbers of the
assenbly then their |liability for the offence comitted
during the occurrence does not arise. Tested on this

touchstone, we nmay safely say that in the present case when
the appellants were menbers of an unlawful assenbly which
was arnmed wth lathis and guns and a declaration had been
nade that in the event there is any resistance to take away
the paddy which is stated to have been the original object,
they were willing to take life out of the deceased and take
away the paddy. 1If that is the position, it is futile to
contend for the appellants that their convictionis in any
way bad. In-that view of the matter, we find absolutely no
merit in Crl.A Nos.824-825/98 and we dism ss the sane. So
far as Arvind Singh, appellant in Cl.A No.659/99, is
concerned, his case stands on a different footing. On the
evi dence on record, the | earned counsel for the appellant,
was not in a positionto point out any infirmty in the
conviction recorded by the trial court as affirned by the
appel l ate court. The only contention put forward before the
court is that the appellant is born on 1.1.67 while the date
of the incident is 14.12.1980 and on that date he was hardly
13 vyears old. W called for report of experts being placed
before the court as to the age of the appellant, Arvind
Si ngh. The report made to the court clearly indicates that
on the date of the incident he nmay be 13 years old. Thi s
fact is also supported by the school certificate as well as
matriculation certificate produced before this court | which
indicate that his date of birthis 1.1.67. On this basis,
the contention put forward before the court is that although
the appellant is aged bel ow 18 years and is a child for the
purpose of the Bihar Children Act, 1970 on the date of the
occurrence, his trial having been conducted along with other
accused who are not children is not in accordance with |aw.
However, this contention had not been raised either before
the trial court or before the H gh Court. In _such
circunstances, this Court in Bhola Bhagat vs. State of
Bi har, 1997(8) SCC 720, followi ng the earlier decisions  in
Copi nath Ghosh vs. State of Wst Bengal, 1984 Supp. SCC 228
and Bhoop Ramvs. State of U P. 1989(3) SCC 1 and Pradeep
Kumar vs. State of U P., 1995 Supp(4) SCC 419, while

sustaining the conviction of the appellant under all. the
charges, held that the sentences awarded to them need to be
set aside. In view of the exhaustive discussion of the | aw

on the matter in Bhola Bhagat case [supra], we are obviated
of the duty to examine the sanme but follow ng the same, with
respect, we pass simlar orders in the present case.
Conviction of the appellant, Arvind Singh, is confirmed but

the sentence inposed upon himstand set aside. He is,
therefore, set at Iliberty, if not required in any other
case. The appeal filed by Arvind Singh succeeds to the
extent indicated above. The appeal is allowed in part

accordi ngly.




