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ACT:

Stanp Duty-Inpounding of document Reference Revenue Board,
if nust hear the party aggrieved Indian Stanp Act, 1899 (2
of 1899), ss. 33, 56 (2).

HEADNOTE
The respondents sought perm ssion of the Court to with. draw
certain nmoneys on furnishing security which was granted. A

security bond was executed by the respondents by /'which a
house was given as security. The lnspector of Stanps repor-
ted that the security bond was insufficiently stanped and
therefore it should be inpounded and a deficit stanp duty of
Rs. 482111 /-and a penalty of Rs. 4,826/14/- -should be
| evi ed. Thereupon the Deputy Conmm ssioner) acting as
Col l ector, <called for objections. The judicial officer
before whomthe security bond was filed i npounded the bond
and forwarded it to the Deputy Conmi ssioner. After further
objections were filed by the respondents before the Stanp
Oficer, the latter submtted a report to the Deputy

Conmi ssi oner uphol ding the order of the Inspector of Stanps.
Ther eupon the Deputy Conmi ssioner passed an order. "realise"

The respondents filed a revision petition against the /order
of the Deputy Conmi ssioner before the Board of Revenue and
while that petition was pending the Deputy Conmissioner
referred the matter to the Board of Revenue under s. 56 (2)
of the Stanp Act and the Board of Revenue passed an order
upholding the order of the Deputy Comm ssioner. The
respondents then filed a wit petition under Art. 226 of the
Constitution before the H gh Court. Their main contention
was that they were not given a hearing either by the Board
of Revenue or the Deputy Conmm ssioner. The petition was
heard by a Single Judge who dism ssed the petition on the
ground that neither the Stanp Act nor the-Rules framed
thereunder Provided that a hearing should be given to the
aggrieved person. Thereafter the appeal Court treated the
matter as a reference before the Revenue Board under s. 56
(2) of the Act and held that the Act or Rules did not
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require that a hearing should be given by the authorities
acting under s. 56 but that although they were acting only
admini stratively. they were bound to give a bearing
according to the principles of natural justice. The appea
was al | owed.

51

Held, that it is clear that s. 56 (2) deals with cases where
there is a doubt in the mnd of the Collector in regard to
an instrunment as to its construction and the provisions of
the Act applicable to it. Such doubt itself shows that the
point raised for the Collector’'s decisions is a difficult
point of law and fromthe very nature of the duty to be
performed in such circunstances it appears clear that the
Chief Controlling Revenue Authority has to decide the natter
judicially and would thus be a quasi-judicial tribunal

Where the provisions of the Act are silent, the duty to act
judicially may be inferred fromthe provisions of the statu-
te or ~may be gathered fromthe cumulative effect of the
nature of the rights affected, the mariner of the disposa
provided " the objective criterionto be adopted and the
phraseol ogy used and otherindicia afforded by the statute.
The questions before the Board under s. 56 (2) being one of
construction of an instrunent and the application of the Act
to it being a pure questions of law which may result in
paynment of |arge anmounts by the executant of the docunent
the Board should give, for the determnation of such
guestion, a hearing and it should -act judicially in
determ ning a pure question of |aw.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Givil Appeal No. 29 of 1958.
Appeal fromthe judgment and order dated May 3, 1956, of the
Al | ahabad Hi gh Court in Special Appeal No. 48 of 1954.
Veda VWyasa and C. P. Lal. for the appellant.
A. N Goyal, for the respondents.
1962. February 6. The Judgnent of the Court was “delivered
by
WANCHOO, J.-This is an appeal on a certificate granted by
the Allahabad Hi gh Court. The brief facts necessary for
present purposes are these. Certain decretal noneys were
deposited in the then Chief Court of Qudh at Lucknow. The
respondents applied to the Chief Court for perm-ssion to
withdraw the noneys on furnishing security  and wer e
permitted to do so. Thereupon a registered security bond
was executed and registered in Sima in 1949 by which
52
a house there was given in security for withdrawal of the
noney. Bef ere, however, the noney could be withdrawn, the
| nspector of Stanps reported on March 15, 1950, that the so
call ed security bond was in reality a nortgage deed 'without
possession and was insufficiently stanped. He therefore
reported that it should be inpounded and the deficit stanp
duty of Rs. 482/11/- and a penalty anobunting to Rs.
4,826/ 14/ - should be levied with respect to that docunent.
Ther eupon on April 5, 1950, the Deputy Comm ssioner, Kheri,
acting as Collector passed the follow ng order :-
"In case the parties have any objection, they
put it in witing which will be referred to
the Board of Revenue."
It seens that on July 5, 1950, the respondents objected that
the docunment was not a nortgagedeed and that, no duty or
penalty was payable, and further that as the docunent had
not been till then accepted by the court,. it was only a
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tentative docunment. On August 3, 1950, the judicial officer
before whomthe security bond was filed inpounded it wunder
s. 33 of the Indian Stamp Act, No. If of 1898, (hereinafter
referred to as the Act), and apparently forwarded it to the
Deputy Conmi ssioner, Kheri, under s. 38 of the Act. It
seens thereafter that in Novenmber 1950 the respondents filed
further objections before Stanp O ficer (TreaBury Oficer),

Kheri, from whom the Deputy Commi ssioner who acts as a
Collector for the purposes of the Act had called for a
report. In Decenber 1950, the Treasury Oficer mnade a

report to the effect that the view of the Inspector of
Stanps was correct and duty and penalty. as reported by the
latter were due. The ' ‘respondents’ case was that the
Treasury O ficer did not give themany hearing before naking
the said report. It seens that on this report the Deputy
Commi ssioner nade the order "Realise". He also is said to
have given no hearing to the respondents. In January 1951

the respondents filed a

53

revi sion ‘agai nst the order of the Deputy Commi ssioner before
the Board of Revenue. It appears however that in March 1951
the Deputy Conmi ssioner referred the natter to the Board of
Revenue under s. 56(2) of the Act. 1In July 1951 the Board
of Revenue di sposed of the matter and upheld the order of
the Collector. But the respondents’ conplaint was that the
Board of Revenue also did not give them a heari ng.
Consequently they filed a wit petition-in the Hgh Court in
Novermber 1951. That petition was dism ssed by the |earned
Single Judge on the ground that neither the 'Act nor the
Rul es nmmde thereunder provided that any bearing should be
given to the person who was liable to pay the deficit stanp
duty and the penalty. He further held that in any case the
Coll ector had given an opportunity to the respondents to
urge their objections in witing, and that the Board of
Revenue had also considered the grounds taken by the
respondents in their revision-petition and there was no
provision in the law requiring the Board of Revenue to give
a personal hearing or a hearing through counsel in‘a case of
this kind.

The respondents then went in appeal. The appeal court seens
to have treated the matter before the Board as if it were “a
reference under s. 56(2) of the Act. As the learned Single
Judge has pointed out, though the order of the Collector of
December 1950 woul d usually be final, it appeared that  he
had chosen to nmake a reference to the Board of Revenue under
s. 56(2). We nust therefore proceed on the assunption that
this case has been disposed of by the Board under s. 56(2)
and not by the Collector under s. 40(1) or. by the Board
under s. 56(1). The appeal court under ss. 40 and 56 | eave
the entire matter to the opinion of the person before’ whom
the insufficiently stanmped docunent is produced and do not
l ay down any procedure for calling upon the party concerned
to show cause why the docunent be not held to be

54

insufficiently stanped and there was no provision under the
Act or the Rules which required the authorities concerned to
give any hearing to the person executing the document. The
appeal court therefore held that the authorities concerned
when acting either under s. 40 or s. 56 were not acting
judicially or quasi judicially. The appeal court further
held that even though the authorities were acting nerely
adm nistratively under a. 40 and s. 56(2) they were bound to
give a hearing according to the principles of natura

justice, in accordance with the decision of that court in
Speci al Appeal No. 291 of 1955, Ghanshyandas Gupta v. The,
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Board of Hi gh School and Internedi ate Education, U P. They
therefore set aside the order of the Board of Revenue on the
ground that no hearing had been given to the respondents.
Thereupon on application for |eave to appeal to this Court
was made to the Hi gh Court, which was allowed ; and that is
how the matter has cone before us.

The nmain contention of the appellant before us is that the
High Court having held that the Board was acting nerely
adnmi ni stratively when proceeding under s.56 (2) of the Act
went wong in holding that it was bound under the principles
of natural justice to give a hearing to the respondents. In
effect the appellant in this case inpugned the correctness
of the view taken in Special Appeal No. 291 of 1955 (supra).
That case has cone up before us in appeal (C. A 132 of
1959 Board of Hi gh School and Internediate Education v. G
D. CGupta), judgnent -in which is being delivered today. We
have in that case held that the exam nations’ conmttee is
under a duty to act judicially when proceeding under r.1(1)
of  Chap. VI- of the Regul ations franed under the U P
I nternmedi'ate Education Act, (No. 11 of 1921), and have not
upheld the view taken by the High Court that it acts
adnministratively. A simlar question arises in the present

55

appeal, viz., whether the Board of Revenue when dealing with
a proceedi ng under /'s. 56(2) of the Act acts adninistratively
or quasi-judicially. We nust neke it clear that we are
proceeding in this appeal on the basis that the natter
before the Board was under s.56(2) on a reference by the
Col  ector and not under s.56(1) on the application filed by
the respondents inviting it to exercise its power of contro

thereunder. The contention on behalf of the respondents is
that when the Board is acting under s. 56(2) of the Act it
is acting quasi-judicially.

Let us therefore first look to the schene which leads up to
the reference under s. 56(2) of the Act. That sub-section
provides that if any Collector, acting under s. 31, s.40 or
s.41, feels doubt as to the anbunt of duty with which any
instrunment is chargeable, he may draw up a statenent of the
case, and refer it, "with his own opinion thereon, for the
deci si on of the Chief Controlling Revenue aut hority.
Section 31 deals wth the case when any instrument is
brought to the Collector, and the person bringing it applies
to have the opinion of that officer as to the duty (if any)
with which it is chargeable. 1t is then the duty of -the
Col l ector either to deternmine the duty (if any) with which

in his judgnent the instrunment is chargeable or to refer the
case to the Chief Controlling Revenue-authority under
s.56(2) if he has any doubt in the matter. Section 40 deals
with the case where an instrunent is inpounded under s.33 or
the Collector receives any instrunment sent to him ‘under
s.38(2), (subject to certain exceptions) and gives power to
the Collector either to certify that’ the instrunment \is duly
stanped or that it is not chargeable at all, or if he.is of
opinion that the instrument is chargeable with duty and is
not duly stanped to require the paynment of proper duty or to
nake up the sanme together with a penalty. But if the
Col l ector is doubtful in the matter he has been given power
under s.56(2) to
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refer the question to the Chief Controlling Revenue
aut hority. Lastly under s. 41, i f any i nstrunent
P.chargeable wth duty and not duty stanped (subject to
certain exceptions) is produced by any person of his own
noti on before the Collector within one year fromthe date of
its execution of first execution, and such person brings to
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the notice of the Collector the fact that such instrument is
not duly stanped and offers to pay to the Collector the
amount of the proper duty, or the anmobunt to mnmke up the
sane, and the Collector is satisfied that the omission to
duly stamp such instrunent has been occasi oned by accident,
m stake or urgent necessity, he may, instead of proceeding
under ss.33 and 40, receive such amobunt and wunder s.42
certify by endorsenment thereon that the proper duty has been
paid. But even in such a case if the Collector is doubtful
in the matter, he has been given the power to make a
reference to the Chief Controlling Revenue-authority. It is
clear therefore that s.56(2) deals with cases where there is
a doubt in the mnd of the Collector in regard to an
instrument which comes 'up before him under the above
provisions of the Act as to the construction of the
instrument and the provisions of the Act applicable to it.
Such doubt itself shows that-the point raised for the
Col l ector™s decisionis a difficult point of law and from
the very nature of the duty to be perforned in such
circunstances it appears clear that the Chief Controlling
Revenue- authority has to decide the matter judicially and
woul d thus be a quasijudicial tribunal

As pointed out by us in CA 132 of 1959, the question

whet her an authority, like the Board of Revenue, acts
judicially is to be gathered fromthe express provisions of
t he Act, in the first instance. Where however t he

provisions of the Act are silent, theduty to act judicially
may be inferred fromthe provisions of the statute or may be
gat hered fromthe cunmul ati ve effect of the nature of the
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rights affected, the manner of the disposal provided, the
objective criterion to be adopted, the phraseol ogy used and
other indicia afforded by the statute. It is true that in
the present case the Act and the Rules framed thereunder do
not provide for a hearing by the Board of Revenue, when it
is dealing with a matter under s.56(2) of the Act. But the
guestion that is before the Board of Revenue under s.56(2)
is of the construction of an instrunent and the application
of the Act to it. In nmany cases the decision of the /'Board

if it goes against the person executing the instrument., nay
result in payment of |arge anpbunts as deficit stamp duty and
even |arger ampunts as penalty. The questionis purely a
guestion of Jlaw in the circunstances. It seens to us,
considering the nature of the duty cast on the Board  of
Revenue under s.56(2) requiring it to construe -instrunents
submitted to it thereunder and the application of the Act to
them which may result in paynment of heavy ampunts-of deficit
duty and even heavier amounts as penalty, that the
| egi slature intended that the Board of Revenue shoul d / hear
the person executing the docunent before saddling him with
| arge pecuniary liability. The question before’ the Board
under s.56(2) being one of construction of an instrunent and
the application of the Act to it being, a pure question of
aw which may-result in payment of |arge amounts by the
executants of the docunent, it would not in our opinion  be
improper to hold that for the determination of such a
qguestion the legislature intended that the party affected by
the decision of the Board of Revenue should be given a
hearing, and that the Board should act judicially in
deciding a pure question of law. The fact that the decision
wi || depend upon the opinion of the Board cannot in any way
nake any difference for the deternination of questions of
law rmnmust always depend upon the opinion arrived at
judicially of the person or authority who has to determne
it, and that will not
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necessarily nean that the person determning it cannot
possibly be required to act judicially because be has to act
upon his opinion. Further, s.57 enforces the above
concl usi on. That section provides t hat t he Chi ef
Control ling Revenue-authority may state any case referred to
it under s.56(2), or otherwise coming toits notice. and
refer such case, with its own opinion thereon to the High
Court, and every such case shall be decided by not |ess than
three Judges of the High Court to which it is referred.
This provision shows that questions referred to the Board
under s.56(2) may be ’'such conplicated questions of |aw that
the Board may not be able to nake up its mnd and nay be in
doubt and in such a case the Board has the power to refer
the matter to the H gh Court along with its opinion.. and
the question has to be decided by a Bench of three Judges,
wher e undoubtedly the hearing could not but be judicial. |If
therefore the hearing under s.57 s judicial it would in our
opi nion be proper to infer that the hearing under s.56(2)
whi ch deal s with sinml|ar questions nust also be judicial

We are therefore of opinion that, considering the totality
of circunstances and the nature of the nmatter to be
determ ned by the Board of Revenue under s.56(2), the Board
has to act judicially when proceedi ng under s.56(2) and nust
therefore on principles of natural justice give a hearing to
the other party, nanely, the executant of ‘the instrunent.
The Board of Revenue therefore, acts as a  quasi-judicia
body wunder s. 56(2) and the respondents were entitled to a
heari ng. We t herefore uphold the order of the high Court,
though on a different ground.

The appeal is hereby dism ssed with costs.

Appeal dism ssed
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