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ACT:

Limtation Act 1908. Art. 134 B-Creation of trust of
properties endowed ‘to a deity by executing a Deed of
Settl ement - Revocation 't her eof by a registered Deed of
Cancel l ation by Settlor-Trust properties nortgaged and
subsequently sol d-Wongful alienation of trust properties
either partly or wholly by a Trustee does not anount to a
deened resignation by the Trustee-Suit by heirs of the
Settlor for recovery of alienated properties-Linmtation to
comence fromthe date of the death of the settlor-Held suit
within limtation.

HEADNOTE:

Mut hanmal , the absolute owner of the suit properties,
executed a Deed of Settlenent dated May 17, 1925 (Ex. A-3)
whereby she endowed the suit properties to a tenple of her
famly deity. She constituted herself as the first trustee
for her life and after that, her husband and nother were to
be the trustees and after their dem se, the respondents’
heirs were to be the trustees. Five years later ie. On
January 28, 1930, she purported to cancel and revoke the
trust (settlenent), by getting the Deed of Cancellation
regi stered. Thereafter, certain nortgages were executed by
her in respect of the properties and | ater on the properties
were sold by her to the father of appellants Nos. | and 2.
She died on Cctober 1, 1960. The respondents-plaintiffs,
claimng to be the trustees of the endowrent, filed a suit
on August 29, 1962 for possession of the properties
chall enging the alienations that were made in favour of the
appel  ants’ fat her.

The appellants contested the suit and raised the plea
of adverse possession and the suit being barred under
Article 144 of the Act. The trial court held that the Deed
of Settlenent itself was not a genuine deed, but even if it
were, the suit was barred under Article 144.

In the appeal by respondents-plaintiff, the Appellate
Court held that Deed of Settlenent was valid and genui ne and
in fact it effected a | egal endownrent in favour of the diet,
the original settlor having disvested herself of the
ownership conpletely and consequent |y t he Deed of
Cancel l ation was ineffective in law The suit was regarded
as one falling under Art. 134B of the Act and the suit
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having been filed within 12 years fromthe death of the
settlor was held to be within tine and the respondents-
Plaintiffs'’' suit was decreed.

In the second appeal filed by the appellants, the High

Court confirnmed the first Appellate Court’s decree.

810

on appeal to this Court, the appellants, relying on the
decision in Srinivas v. Ramaswam ,[1966]3 S.C R 120,
contended that there was a resignation on the part of the
settlor as a Trustee and such resignation, if not overt and
express, nust be deened to have taken place by reason of the
fact that she herself had executed and registered the Deed
of Cancellation (Ex.B-1) on January 21, 1930 and thereafter
she had alienated the wproper ties in favour of the
appel l ants’ father and she even left the village for quite a
few years and since the suit. was filed in the year 1962,
long after the expiry of 12 years from such deened
resignation, it was barred.

The ' respondents-plaintiffs, however, contended that
there was no plea of linmtation specifically raised on the
basis that there was any deened resignation on the part of
the settlor and as the parties did not |ead any evidence
focussing their attention on this aspect of the natter and
if there be sone evidence vaguely or generally led by the
parties on this/  aspect the sanme should be ignored.
alternatively, it was contended that even other wi se by the
mere execution of a Deed of Cancellation and indul gence in
alienations of properties by the settlor in favour of the
appel l ants’ father 'no deened resignation should be inplied
for a wongful Cancellation Deed, and a wongful alienation
cannot affect her character as a trustee of the properties
under the Deed of Settlenent which was conpl ete and under
whi ch she had divested herself of the ownership of the
properties irretrievably. The starting point of linitation
for the suit must be held to be the date on which the
settler died.

Di sm ssing the appeal
N

HELD: 1. Limtation in the instant case, will have to
be regarded as having comenced on the date of the death of
the settlor and the respondents-plaintiffs’ suit™ would be
within tinme. [814E]

2. Were a trustee wongfully alienates some trust
property and even if the entire trust property is alienated,
he does not cease to be a trustee. By wongfully executing a
Deed of Cancellation the settlor cannot effectively revoke
the settlement and if such settlor happens to be the trustee
he shall <continue to be the trustee of the settlenent. [813
a- F

In the instant case, there is a clear finding recorded
by the first Appellate Court, and the Hi gh Court that the
Deed of Settlenment dated May 17, 1925 was valid and conplete
in all respects where under the settlor had divested herself
of the properties which she had endowed to the tenple, and
both the Cancellation Deed as well as the alienations were
i neffective and wongful and, therefore, it could not be
said that by indulging in these acts she had resigned her
position as a trustee of the endownent. [813 F-(F

(3) The fact that the settlor had left the village for
a few years is neither here nor there. The facts regarding
performing of Puja of the deity in the tenple by sone ot her
persons and contribution towards the expenses of the tenple
by sone devotees are really equivocal and would not be
conclusive of the matter on the point of the settlor having
resi gned i nasmuch as the tenple which was a village tenple
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was al ready in existence,
811
to which only properties had been endowed and the tenple was
a public Areligious institution to which the endowrent had
been nade and as such the fact that certain expenses of the
tenpl e were contributed by devotees or nmenmbers of the public
woul d hardly be indicative of the fact that the settlor had
resigned from the position as a trustee qua the endowed
property. Simlar, would be the position with regard to the
fact that sone persons were performng the Puja which would
not be unnatural in the case of a public religious
institution. [813H, 814A-(C

There could conceivably be a deened resignation or a
deened renoval but for inferring the sane sone additiona
facts would be required to be proved. The facts on which
reliance had been pl aced by the appellants by thenselves are
insufficient to warrant-the inference that there was a
deened resignation [814C- D

Srinivas v. Ramaswanmi, [19661 3 S.C.R 120, referred

to.
JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1517 of
1971.

From the Judgnment and Order dated 8-2-71 of the High
Court of Judicature at Madras in S.~ A- No. 887/66.

K. Ram Kumar = and Ms. ~J. Ramachandran for the
Appel | ant s.

R S, Ramanmurthi —and M K D. Nanboodri « for the
Respondent s.

The Judgnent of the Court was delivered by

TULZAPURKAR, J. The only question that arises for
consideration in this Appeal is whether the Respondents-
Plaintiffs’ suit was barred by Limtation under Art. 134-B
of the Limtation Act.

One Muthammal, who was the absolute owner or the suit
properties executed a deed of settlenent dated 17th May 1925
(Ea. A3) whereby she endowed the suit properties to a tenple
inthe village, the deity therein being her famly deity-
She constituted herself as the first Trustee for her life
and after that her husband and nother were to be the
trustees and after their dem se, respondent’s heirs were to
be the trustees. Five years later, i. e.- On 21st January
1930, she purported to cancel and revoke the trust
(settlenent), by getting t he Deed of Cancel | ation
regi stered. Thereafter certain nortgages were executed by
her in respect of the properties and | ater on the properties
were sold by her to the father of the appellants Nos. 1 and
2. She died on 7th Cctober 1960. The plaintiffs claimng
812
to be the trustees of the endowrent, filed a suit on 22-8-
1962, claimng possession of the properties challenging the
alienations that were made in favour of the appellants’
father. The appellants raised a plea of adverse possession
and the suit being barred under Art 144 of the Limitation
Act. On nerits the Trial Court came to the CONCLUSI ON t hat
the deed of settlenent itself was not a genuine deed, but
even if it were, the suit which had been filed on 22nd
August 1962 was barred wunder Act 144. Wen the matter was
taken in appeal, the Appellate Court took the view that the
deed of settlenent was valid and genuine and in fact it
effected a |egal endownent in favour of the deity, the
original settlor having divested herself of the ownership
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conpletely. In other words, the deed of cancellation was in
effective in law. The suit was regarded as one falling under
Art. 134 of the Limtation Act and since the suit had been
filed thin 12 years from the death of the settlor
Mut hanmal , it was held to be wthin tine, and the
plaintiffs’ suit was decreed. The appellants appealed to
the High Court and in Second Appeal, the H gh Court
confirmed the first Appellate Courts decree. That is how the
appel l ants have come up in appeal to this Court.

Though initially the parties were at variance on the
guestion as to whether it was Art. 144 or Art. 134 of the
Limtation Act, 1908 that was applicable to the suit, in the
Hi gh Court at the stage of the second appeal it was comobn
ground that the suit was governed by Art. 134 B. Before us
al so counsel for both the parties agreed that the suit would
be governed by Art. 134 but a question raised was as to when
did the period of = 12 years wunder that Art. comence °?
Whet her it commrenced from the date of the death of the
settlor or her deened resignation as a trustee ?

Counsel for the appel l'ants conceded before us that if
the period for the suit is regarded as commencing fromthe
death of Muthanmmal which occurred on 7-10-1960 the suit
woul d obviously be within “time but he contended that there
was a resignation on the part of Mithamml as a Trustee and
such resignation, /if not overt and express nust be deened
to have taken place by reason of the fact that she herself
had executed and registered the Deed of Cancellation (Ex. B-
[) on 21-1-1930 and thereafter ~she had ‘alienated the
properties in favour of the appellants’ father and she even
left the wvillage for quite a few years. And since the suit
which was filed in the year 1962 was filed |long after the
expiry of 12 years from such deened resignation it was
barred. In this behalf counsel relied upon a
813
decision of this Court in Srinivas v. Ramaswam , (1) where a
view A has been taken that deened resignation or deened
renoval of the prior nanager could be the comrencenent or
the starting point of linmtation. On the other hand counse
for the respondents-plaintiffs urged that there was no pl ea
of limtation specifically raised on the basis that there
was any deened resignation on the part of Mithamml and,
therefore, parties did not |ead any evidence focusing heir
attention on this aspect of the matter and even if there be
sonme evidence vaguely or generally led by the parties on
this aspect the same should be ignored, for in-the absence
of a plea being raised in that behal f such evidence has to
be ignored and would be of no avail. Alternatively counse
for the respondents plaintiffs contended that even ot herw se
by the nere execution of a Deed of Cancellation C and
i ndul gence in alienations of properties by Mithanmal in
favour of the appellants’ father no deenmed resignation
should be inplied for a wongful cancellation deed  and a
wrongful alienation cannot affect her character as a trustee
of the properties under the Deed of Settlenment which was
conplete and under which she had divested herself of the
ownership of the properties irretrievably; therefore the
starting point of limtation for the suit nmust be held to be
the date on whi ch Mut hanmal died

It can not be disputed that where a trustee wongfully
alienates sone trust property, and for that nmatter even if
the entire trust property is alienated he does not cease to
be a trustee. On parity of reasoning it stands to reason
that by wongfully executing a Deed of Cancellation the
settlor cannot effectively revoke the settlement and if such
settlor happens to be the trustee he shall continue to be
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the trustee of the settlement. In the instant case there is
a clear finding recorded by the first appellate court and
the High Court that a Deed of Settlenment dated 17th May 1925
was valid and conplete in all respects whereunder Mithamal
had di vested herself of the properties which she had endowed
to the tenple and both the cancellation Deed as well as the
alienations were ineffective and wongful and therefore, it
could not be said that by indulging in these acts she had
resi gned her position as a trustee of the endowrent, One
nore aspect was relied upon by the counsel for the
appel l ants that Mthammal had left the village for quite a
few years and that there was evidence to show that the Puja
of the deity in the tenple way done by sone other person and
even sone devotees had contributed to the expenses of the
temple. The fact that the Muthammal had left the village for
few years is neither here not there. And

(1) [19661 3°S.C. R 120.

814

the other two aspects, in our view, are really equivocal and
woul d not' be conclusive of the natter on the point of
Mut hanmal —having resigned in as much-as the tenple which was
avillage tenmple was already in existence to which only
properties had been endowed by Mut hamral and the tenple was
a public religious institution to which the endowrent had
been nade by Miuthammal® and as such the fact that certain
expenses of the tenple were «contributed by devotees or
nmenbers of the public would hardly be indicative of the fact
that Muthamal had resigned fromthe position as a trustee
gua the . endowed property in question Simlar would be the
position with regard to the fact that sone persons were
perform ng the Puja which would not be unnatural in the case
of a public religious institution. It is true, as has been
observed by this Court in Srinivas “as case (supra) that
there could conceivably be a deened resignation or a deemned
renoval but for that purpose sone additional facts would be
required to be proved. |In our viewthe aforesaid facts on
whi ch reliance has been placed by counsel for the appellants
by thenselves are insufficient to warrant the inference that
there was deened resignation on her part.

Having regard to the above di scussion we are clearly
of the viewthat in the instant case linmtation will have to
be regarded as having commenced on the date of the death of
Mut hanmal and the respondents-plaintiffs suit would be
within tine.

As a last attenpt counsel for the appellants nmade a
faint request that if the materials were insufficient an
opportunity should be given to the appellants to |ead
evi dence on that aspect of the matter and the matter should
be remanded back to the Trial Court. W do not think that at
this distance of time we could consider this request
favourably especially when there was no specific plea raised
by the appellants in the witten statenent based on this
aspect of the matter. In the result we confirmthe decisions
of the first appellate court and the H gh Court. The appea
is dismssed. No costs.

A P J. Appeal dism ssed.
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