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These two appeals arise out of the sanme Sessions Tria
being Sessions Trial No. 332 of 1973 in the Court of Vth
Additional and District Judge, Varanasi. The appellants are
the nmenbers of Pradeshi k Armed Constabul ary bel onging to the
5th batallion and their Headquarter was at Ramagar. An
unfortunate and unsavoury incident occurred on account of
the decision of the State Governnent that the Army should
take over charge of the arnmoury and nmmgzines of the
Provi nci al Pradeshik Arnmed Constabulary throughout /Utar
Pradesh. It is on account of the aforesaid direction the
forces belonging to the Personnel fromtaking charge of the
arnmoury and in furtherance of which 12 personnel fromtaking
charge of the Arny were killed and 32 were injured.” On
account of the firing formthe Arny 4 persons belonging to
the Pradeshik Arnmed Constabulary were killed and sone were
injured. Utimtely, however, the direction of the State was
i mpl enented and the Arny took charge of the armoury and
ot her weapons. The incident occurred during. the night of
21.5.1973 and continued for a fairly long period till 4.30
p.m of 22.5.1973. On the basis of First Infornmation Report
given on 22nd May, 1973, at 7.30 p.m a crimnal case was
instituted and a chargesheet was submitted against 44
accused persons including the appellants in these two
appeal s under Sections 147, 148, 302/149, 307/149, 324/149,
326/ 149, 395/397, 120B and 427 IPC and Rule 43(5) of the
Defence of India Rules as well as under Sections 6(b) and
7(c) U P. Pradeshik Arned Constabulary Act. Accused Banwari
Ram Ram Kirat Yadav, Hra Shanker Singh, Sheo Bahadur
Yadav, Lal Babu Si ngh, Ramayan Singh, |ndradeo Ram
Ramashanker Singh, Ram Nath Sharma, Lok Nath Singh and Tara
Prasad Tewari were also charge sheeted under Section 409
| PC. The case was conmmitted to the Court of Sessions Judge
by the Chief Judicial Magistrate, Varanasi and ultimtely
the accused persons were tried by the Vth Additional and
Di strict Judge, Varanasi.

The prosecution case in nutshell is that the nenbers of
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the Armed Constabulary fornmed an Association which was not
recogni sed by the State of U P. The forces belonging to the
Armed Constabulary who had been posted in the Lucknow
Uni versity Campus becane indisciplined and sone untoward
i nci dents happened there which conpel | ed t he State
CGovernment to take a decision to disarm the Arned
Const abul ary and give charge of the arnoury and nmgzines
hitherto under the charge of the Armed Constabulary to the
Army in the entire State. Wien this decision was
conmuni cated by the I.G of Police to the D Gof Police
Varanasi range the said DI G had a telephonic talk with the
Conmi ssioner Shri A K Mistaf as the situation was goi ng out
of control and in accordance with the decision taken by the
State CGovernment to hand over the arms and amunitions
belonging to the Arned Constabulary to Arny the Iloca

Admi ni stration at Varanasi requested the Arny Comandant
Lt. Col. S.K Verma to provide mlitary assistance to take
over the charge of the Armed Constabul ary Quarter Guard and
the Magzine at Rammagar. The Arnmy personnel discussed the
matter with~ the civillian authorities chal ked out a schene
of action _and finally a contingent of army was sent to the
Armed Constabul ary Headquarter at Rammagar under the
| eadership of Mjor C S. Chima accomnpani ed by a Magistrate
First Cass. They started the operation at 2.15 a.m on 22nd
May, 1973, and reached at the Try Junction of the road at
Ranbagh. The Magistrate then proceeded towards the Quarter
Guard Building acconpani ed by the Conpany Commanders of the
Armed Constabul ary ' leaving their vehicles away on the road
at a distance of 50 to 60 yards from Quarter Cuards on duty
there were 40 to 50 persons belonging to the Arned
Const abul ary and when the Commanders directed those people
to hand over charge of the arnoury to the Mlitary, the
Guards on duty as well as those who were present. there
became agitated and openly refused to hand over the charge
to the Mlitary. Those Guards also openly declared that if
anybody proceeds to take over the  charge of Quarter Guard
then they should be taught a | esson. The Magi strate present
there also tried to persuade the nenbers of the / Arned
Constabul ary not a resist Arny fromtaking over the charge
inasmuch as it was the decision of the State Governnent but
those persons did not pay any attention to the advise of the
Magi strate. These Armed Constabul ary personnel seeing that
Arnmy is marching towards the Quarter Guard sounded the bugle
and then breaking open the locks of the arnoury arned
thenselves to fight out. The Magistrate on duty declared the
Assenbly of the Arned Constabulary at the Quarter Cuard
Bui | di ng as unl awful and ordered their dispersal but instead
of dispersing fromthe place they opened fire from the
Quarter Guard Building towards the Mlitary force. The
officers of the Mlitary forces marching towards Quarter
Guard Buil ding t hereupon returned back and Maj or Cheenm, who
was the commandi ng of ficer of the Arnmy sought for perm ssion
of the Magistrate the Arnmy personnel took their position and
opened fire and a regular battle started between the
personnel of the Armed Constabulary and the Arny. The
Magi strate then had a telephonic discussion wth the
District Magi strate and sought for reinforcenent of the Arny
personnel. Lt. Col. S.K. Verna reached the place of incident
with the reinforcenent of Mlitary personnel acconpani ed by
Major NNN. Jolly. Under the orders of Col. Verma a group
lead by Major Jolly started approaching the Quarter Guard
Buil ding from one direction and another group |ead by Col.
Vernma proceeded from another direction. Both the groups
faced stiff resistance from the personnel belonging to the
Armed Constabul ary and ultimtely Ar med Const abul ary
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personnel surrendered and the Mlitary took over the charge
of the armoury in the Quarter Guard Building. As already
stated, on the basis of First Information Report |odged on
22.5.1973 at 7.30 p.m a Crinminal case was registered and
after necessary investigation charge sheet was fil ed agai nst
44 persons including the appellants in these two appeals.
The | earned Additional Sessions Judge Acquitted 9 accused
persons of all the <charges levelled against them and
convi cted accused Banwari Ram Ram Kirat Singh Yadav, Ganesh
Prasad, Sheo Bahadur Ram Hira Shankar Singh, Lok Nath
Si ngh, Rama Shanker Singh, Lal Babu Singh, Ram Nath Sharnma
I ndradeo Ram and Tara Prasad Tewari of the offence under
Sections 302/ 149, 127, 148,302/ 149. 427/149 |PC and Rul e 43(5)
of the Defence of India Rules as well as under Sections 6(b)
and 7(c) of the UP Pradeshik Armed Constabulary Act. They
were, however, acquitted of  the charges under Sections
324/ 149, 326/ 149, 325/ 149 and 120B I PC. One Chhabi nath Si ngh
was convicted only of the offence under Section 7(c) of the
UP Pradeshi k Arned Constabul ary Act and was acquitted of the
remai ni ng._charges. Accused Bansh Narain Singh, Ghulam
Sarvar, Purshottam Singh, Virendra ~Singh Bhadauria, |ndra
Ssi ngh Rai and Kesh Nat h Singh were acquitted of the charges
under Sections 302/ 149, 307/ 149, 324/ 149, 326/ 149, 395/397 |PC
and 120B |1PC but were convicted for the offence under
Sections 147, 148, 427/149 |PC and 43(5) of the Defence of
India Rules and Sections 6(b) and 7(c) of the UP Provincia
Armed Constabul ary, Act. Accused Shanbhu Si ngh, Jagdi sh Rai
Hra Lal Tripathi, Nand Kunmar Yadav, Banshi.dhar Tri pathi,
Sham m Ahmad, Markandey Singh, ~Mushtag Ahmad, Ram Kewa
Singh, Satya Narain Prasad Singh, Anil Kunmar Dass, Jagdi sh
Singh Prasad M shra — were convi cted under Secti ons
147,427/ 149 | PC 43(5) of the Defence of 1ndia Rules and 7(c)
of the UP Provincial Arned Constabulary Act. They were,
however , acquitted of t he char ges under Secti ons
148. 302/ 149. 307/ 149. 324/ 149, 326/ 149, 395/ 397 and 120B | PC and
Section 6(b) of the UP Provincial Arned Constabul ary Act.

19 of the convicted accused persons filed a /Crinmnal
Appeal No. 2478 of 1976. Accused Banwari Ram and 11 others
filed a Criminal Appeal No. 2587 of 1976 challenging their
conviction and sentence passed agai nst them  Accused
Chhabi nath filed a Crimnal Appeal No. 2823 of 1976
assailing his convi ction under Section 7(c) of ~the
Provincial Arned Constabulary Act. Three of the _accused
persons Mushtag Ahmad, Anil Kumar and Jagdi sh Prasad M shra
did not prefer any appeal and suffered the sentences awarded
against them The State also filed an appeal against tota
acquittal of the 11 accused persons as al ready indicated as
wel |l as against the acquittal of other persons of different
charges. Al these appeals were disposed of by a -comon
j udgrment dated 26th of Septenber, 1979 by the Division Bench
of the Allahabad H gh Court out of which the present two
appeal s have been preferred.

In Crimnal Appeal No. 579 of 1980 there are 5
appel lants and in Crimnal appeal No. 8 of 1980 there were 6
appel | ant out of whom appellant Banwari Ram and Ganesh
Prasad have died during the pendency of the appeal. Thus in
all 9 appellants are now before the Court in these two
appeal s, they being Bans Narain Singh, Shanbhu Singh, Satya
Narai n Prasad, Ramayan Singh, Tara Prasad Tewari, Ram Kirath
Si ngh, Ram Shanker Singh, Lok Nath Singh and Rammat h Sharma
These appel | ant have assail ed their conviction under
Sections 303/149. 148, 307/ 24 and Section 7(c) of t he
Provincial Arned Constabulary Act. It may be stated that
appel | ants Bans Narain Singh, Shanbhu Singh and Satya Narain
Si ngh thought were acquitted by the Learned Session Judge of
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the charge wunder Sections 303/249,307/149 and 148 |PC but
the CGovernment Appeal against their acquittal having been
allowed by the High Court of the charges under Sections
302/ 149,307/ 149 and 148 IPC. Before this Court two sets of
argunents had been advanced by the |earned counsel for the
appellants in the two appeals. So far as the order of
acquittal passed by the Sessions Judge havi ng been set aside
and 3 of the appellants, as already stated, having been
convicted, it was urged that the Hgh Court comitted
serious error in not adverting to the reasons advanced by
the Sessions Judge in passing an order of acquittal and no
reasons having been indicated for setting aside the order or
acquittal the inpugned order of conviction, so far as those
appel l ants are concerned, is on the face of it erroneous and
cannot be sustained. The argunents so far as the appellants
whose conviction and sentence has been passed by the | earned
Sessions Judge and affirned by the H gh Court is that the
prosecution case nust be held not to be proved beyond
reasonabl e doubt, _inasmuch as in respect of the 12 Arny
personnel' found -dead neither there has been any inquest nor
there has been any postnortemreport and consequently the
fact that honi ci dal death occurred has not been
establ i shed. Further ~argument advanced was that even if it
is held that the prosecution has been able to establish the
12 persons belonging to the Arny forces died but there is no
evidence to indicate that their death occurred on account of
the shooting from the appellants’ and, -therefore, the
conviction of the appellants of the  charge under Section
302/ 149 cannot be sustained. It was also contended that so
far as appellant Shanmbhu Singh'is concerned, on the admtted
prosecution case that he was not there at the Quarter Guard
when the firing started and cane at a later stage he cannot
be held to be a nmenber of the unlawful assembly nor he can
be held to be shared a commobn object particularly when the
prosecution evidence is totally silent with regard to the
overt Act by the said Shanbhu Singh

So far as the contention that order of acquittal passed
by the Sessions Judge has been reversed by the H gh Court
wi t hout considering the reasons advanced by the learned
Sessions Judge in support of the order of acquittal, we do
not ind any force with the same. It is nowtoo well settled
that under the Crimnal Procedure Code there is no
difference so far as the power of the Appellate Court is
concerned to deal with an appeal froma conviction and that
froman appeal against an order of acquittal excepting that
an appeal against a convictionis as of right and lies to
Courts of different jurisdictions depending on the nature of
sentence and kind of trial and the Court in which the tria
was held, whereas an appeal against an order of acquitta
can be nmde only to the Hi gh Court wth the |eave of the
Court. The procedure for dealing with two kinds of appeal s
is identical and the powers of the Appellate Court in
di sposing of the appeals are in essence the sane. The Hi gh
Court, therefore, has full powers while hearing an appeal
agai nst an order of acquittal, to re-appreciate the evidence
and to conme to a conclusion whether the order of acquitta
passed by the Sessions Judge was per se bad or not. If,
however, on the evidence two views are reasonably possible,
one supporting acquittal and the other indicating conviction
then the High Court would not be justified in interfering
with an order of acquittal merely because it takes the view
that it would have taken the other viewsitting as a Tria
Court. It would, therefore, be correct to state that the
Hi gh Court while reversing an order of acquittal must apply
its mnd to the reasons given by the Trial Court and find
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out whether such reasons are at all sustainable or not. But
on exam ning the reasons advanced by the Trial Court as well
as on re-appreciating the evidence on record if the Hi gh
Court is satisfied that the Appreciation of evidence made by
the Trial Court is per se bad then there would be no
[imtation on the power of the High Court to set aside an
order of acquittal. If the inpugned judgnent of the Hi gh
Court setting aside the acquittal of sonme of the accused
persons by the | earned Sessions Judge and convicting them
under Section 302/149 IPC is exanined fromthe aforesaid
stand point we really do not find any infirmty with the
same. The Hi gh Court has indicated the fallacy of the
reasoni ngs advanced by  the learned Sessions Judge in
acquitting some of the accused persons by holding that "the
Trial Court having held those accused persons were nenbers
of an unlawful assenbly, they could not be exonerated under
Section 302/149 and 307/149." -~ On analysis of the evidence
the H gh Court has cone to the conclusion that those accused
persons became the nenbers of an unlawful assenbly and had
seen sonme of the nenbers of that assenbly had equipped
thensel ves with rifles and have been indiscrininately using
them agai nst the Arny Jawans. Sone of the accused persons in
fact were injured which establishes the fact of their being
present at the place of occurrence and their presence is
al so otherwi se established through the oral testinony of
nore than two prosecution witnesses. Once it is held that
they were also nenmbers of unlawful ~assenmbly they will be
liable for the unlawful activities of the nmenbers of the
sai d assenbly, even if they m ght not have actually fired
the guns. On the materials on record the H gh Court has cone
to the conclusion that —not only the persons concerned were
nmenbers of unlawful assenbly but also their presence at the
spot constituted sufficient encouragenent for other nenbers
of the said assenbly who indiscrimnately started firing at

the Arny jawans. It is well settled that if offence is
commtted by some nenbers of an unlawful assenbly then the
ot her menbers of the assenbly are also liable /for the

of fence under Section 149 of the Indian Penal Code. W have
al so carefully scrutinised the judgnent of the learned
Sessions Judge as well as that of the Hi gh Court and we are
of the considered opinion that the H gh Court was wholly
justified in reversing an order of acquittal passed by the
| earned Sessions Judge and we do not find any error-of |aw
t her ei n.

Conming now to the argunents advanced on behal f of those
accused persons whose conviction and sentence passed by the
| earned Sessions Judge have been upheld in an —appeal, it
appears to wus that the H gh Court while hearing an appea
agai nst the judgnent of the | earned Sessions Judge has fully
re-appreciated the evidence and has affirmed the concl usion
arrived at by the |earned Sessions Judge by applying the
test of identification by two or nore of the prosecution
wi tnesses and also by examning the duty chart of the
accused persons which indicates persons who were present at
the relevant point of tine at the Quarter Guard duty. The
argunents of the | earned counsel appearing on behal f of the
appel l ants that in the absence of any inquest or post nortem
in respect of the deceased Arny personnel it has to be held
that the prosecution case has not been proved beyond
reasonabl e doubt is an argument which is nerely to be
nmentioned for being rejected. The prosecution evidence
unequi vocal |y establishes the fact that the accused persons
belonging to t he Pr ovi nci al Const abul ary started
indiscrimnately firing at the Arny jawans who had been
called upon to take <charge of the armoury. On account of
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such indiscrimnate firing by the nenbers of the Provincia

Constabul ary 12 persons belonging to the Arny died whose
dead bodies were recovered fromthe spot itself and the
necessary death certificates had been issued by the Medica

authority. In such an event non hol ding of any post nortem
examnation is immaterial and the contention of the |earned
counsel appearing for the appellants that the prosecution
failed on that score is wholly unsustainable in |aw and we
have, therefore, no hesitation to reject the sane. The
further argunent that +the prosecution evidence is not
categorical to the face that the death of the Arny jawans
occurred on account of firing by the appellants is equally
unsustainable in view of « the charge under Section 302 read
with 149 [PC and in view of the findings that the accused
appel l ants together w.th several others belonging to the
Provincial Armed Constabulary formed an unlawful assenbly
and in resisting the Arny jawans fromtaking charge of the
Armoury and the Quarter Quard ‘indiscrimnately fired at
them We have al so~ exam ned the evidence on record and the
conclusion is irresistible that the prosecution case that
accused appellants being nmenbers of an unlawful assenbly
indiscrimnately started firing at the Arnmy jawans which
resulted in the death oaf 12 Army personnel has been proved
beyond reasonabl e doubt, and as such, the Hgh Curt has
rightly convicted /'themunder Section 302/149 IPC. W have
al so consi dered the argunment specifically advanced on behal f
of the appellant Shanbhu Singh to the effect that Shambhu
Singh was not there at the Quarter CGuard when the firing
started and he cane ‘at a later stage and as  such cannot
beheld to be a menber of an unlawful assenbly but we do not
find any substance in the sane.

PW3 Vishwa Nath Pandey was the senior nost Conpany
Conmanders in respect of 9 conpanies constituting the 5th
Batallion. He had gone to the place of occurrence severa
times both in the beginning of the incident as well as after
the arrival of the Armed forces and marched wth them
towards the Quarter Guard. According to himhe could see and
recogni se from anongst the Provincial Constabularies who
becane unl awful and started firing at Arned jawans, 12
persons including head constable Shanmbhu Singh. He further
i ndicated that he had seen all of themat the Quarter Guard
and 10 of them were firing. In view of the aforesaid
positive evidence of PWB the senior nost Conpany Commander
whi ch has been accepted by the two Courts below it is
difficult for wus to sustain the argunent-advanced by the
| earned counsel for the appellant Shambhu Singh that he was
not a menber of the unlawful assenbly fromthe begi nning and
even at later point of time he has not done anything so as
to convict himby taking recourse to Section 149 |PC. We,
therefore, reject the said submssion advanced by the
| earned counsel for Shanbhu Singh. Though normally this
Court does not re-appreciated and held the evidence
reliable, but in view of the fact that |arge nunber of
appel l ants were involved and incident itself occurred in a
very peculiar situation we have al so ourselves scrutinised
the evidence and we find the evidence to be reliable and
trustworthy and the |earned Sessions Judge as well as the
High Court rightly relied upon the said testinony in basing
convi ction against the accused appellants. W do not find
any legal infirmty with the conviction and sentence passed
by the H gh Court against the appellants and in our
consi dered opinion prosecution has proved the charges
agai nst the accused persons beyond reasonabl e doubt. In the
prem ses aforesaid both the Crininal appeals are disnissed.

Those accused persons who are on bail their bail bonds
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stand cancel | ed
t he sent ences.

and they are directed to surrender to serve




