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PETI TI ONER
STATE OF M P.

Vs.

RESPONDENT:
J.S. BANSAL & ANR

DATE OF JUDGVENT: 09/ 02/ 1998

BENCH
S. SAGH R AHVAD, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
THE 9TH DAY OF FEBRUARY, 1998
Present:
Hon’ blle M. Justice S.~ Saghir Ahnad
Hon’ bl e M. Justice GB. Pattanaik
Dr. A°M Singhvi, Sr. adv., Ms. Madhur Dadl ani
Satish K. Agnihotri, Advs. with himfor the appellant
G L. Sanghi, Sr. Adv., S. K Gnbhir, Vivek Ganbhir, Advs.
with himfor the Respondent
Sakesh Kumar, K L.Hathi, Advs. for Ms. Hathi & Co., Advs.
for the Respondent No.2
JUDGMENT

The foll owi ng Judgnent of the Court was delivered:
S. SAGH R AHMAD, J.

Respondent No.1 while working as superi ntendi ng
Engi neer (E&V) in the public Heal th Engi neering Departnent
was i ssued a charge-sheet on 16.11.94 which was chal |l enged
by himin O A No. 1219/94 in the Gnalior Bench of the Madhya
Pradesh Adm nistrative Tribunal (for short, ‘the Tribunal’)
on the ground that besides containing stale charges it was
issued with the nmale fide intention to forestall the
consi deration of his name for inclusion in the panel of
candi dates for pronmotion to the post of «chief Engineer
(E&M). The claimpetition was all owed by the Tribunal by its
order dated 17.5.95 and the S.L.P. filed by the state of
Madhya Pradesh, in this Court, was dismssed on 16,10.95
with the follow ng order: -

"Del ay condoned.

VWiile we agree that sone of the

observations made by the Tribuna

are sweeping and not entirely

correct in law, we are satisfied

that the conclusion arrived at by

the Tribunal is correct. W are not

inclined to interfere in t he

matter, particularly in view of the

fact that though the Lokayukta

report was received in 1986, the

charges were served only in 1994,

i.e. after about eight vyears. |In

the meantinme, the respondent had
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al so been prompted in 1987. It is

in view of these facts and

ci rcunst ances that we are not

i nclined to interfere in the

matter. The special Leave Petition

is dismssed."
2. Respondent  No. 1, thereafter, filed another case
(O A No. 876/95) before the Tribunal for the relief that the
State CGovernment nmay be directed to convene the neeting of
the Departmental Pronotion Committee for considering his
nane for pronotion to the post of Chief Engi neer and that
the State Government may be restrained fromstarting any
fresh departnental proceeding. This O A was disposed of
finally by the Tribunal by its order dated 8.12.95 and the
direction was issued tothe appellant to hold the neeting of
the Departrmental Pronotion Committee within six weeks. The
further relief that no fresh departnental proceedings be
initiated against himwas refused by the Tribunal. On 31st
of January, 1996 state Government filed an application
before the ~Tribunal for extension of tinme for convening the
neeting of Departnmental Pronotion Comrittee but the Tribuna
i nstead of granting extension, directed, by its order dated
2.2.96, to produce the original records before it so that it
may be found out as to why the convening of the Departnenta
Pronoti on committee was being del ayed. Wiile the matter was
pendi ng before the Tribunal, a fresh charge-sheet was issued
to respondent No. 1 and 2 others were kept in the "Seal ed
Cover". This Procedure was adopted by the  Departnental
Promotion Conmittee because of the pendency of the
departnmental proceedings against Respondentt No.1l on the
basi s of the charge-sheet issued to himon 5.2.96.
3. The Tri bunal whi ch al ready had before it t he
application of the State GCovernnent for -extension of the
time (MA 32/96), for convening the neeting of the
Departnental Pronotion Committee, passed an order on 14.2.96
restraining the State Government from pronoting any person
junior to respondent No.1 to the post of chief Engineer. A
further order for status quo was passed by the Tribunal on
27.2.96
4. Respondent No.1 in the neantinme, filed anther O A No.
237/ 96 before the Tribunal on 11.3.96 with the prayer that
the State Government may be directed to open the "Seal ed
Cover" containing the recomendations of the Departnental
Promotion conmttee. This O A was clubbed with MA 32/96
The orders of the Tribunal, passed on 14.2.96 and 27.2.96
were challenged by the State Governnent in a Wit Petition
No. 1420 of 1996 before the Hi gh Court of Mdhya Pradesh
which by its order dated 15.4.96 stayed the operation of the
af oresaid order as also further proceedings in MA 32/96.
5. O A No. 237/96 was taken up by the Tribunal and it
di sposed of the application of Respondent No.1 for interim
relief by its order dater 21/4/96 and directed the State
CGovernment to open the "Sealed Cover" and to inplenent the
recommendat i ons cont ai ned t herein.
6. In the neantinme, contenpt proceedings were drawn . up
against the officers of the State Governnent for the
i mpl ementing the order of the Tribunal that the "Sealed
Cover" be opened and the reconmendati ons of the Department al
Promotion Committee, held on 12.2.96, may be inplenmented.
Consequently, the "Sealed Cover" was opened whi ch contai ned
the recomendation of departnental Pronotion Commttee as
under: -

"Conmittee has found Shri J.S

Bansal , superi nt endi ng Engi neer

(E&M fit for pronotion to the post
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of  Chief Engi neer (E&M) as he

fulfills the prescribed criterion

Promotion to be done only on being

exoner at ed from Depart ment al

Enqui ry/ Di sci plinary Proceedings."
7. Before us, it is the Tribunal’s order, dated 21.4.96
which is under challenge. As pointed out earlier, the
Tribunal, by its order, had directed that the "Seal ed Cover"
be opened and the case of the respondent No. 1 for pronotion
to the post of Chief Engineer may be further processed.
8. In passing this order, the Tribunal has relied upon the
decision of this Court in B.C. Chaturvedi Vs. Union of
India, AIR 1996 SC 484 = (1995) 6 SCC 749, in which it has
been, inter alia, observed as nunber:

"8. It is true  that pendi ng

di sciplinary pr oceeding, t he

appel | ant was pronoted as Assi st ant

Conmi ssi oner of ~ Incone Tax. Two

courses in thi's behalf are open to

t he ' _conpet ent aut hority, vi z.,
sealed cover procedure which  is
usual ly foll owed, or ~pronotion,

subject to the result- of pending
di sciplinary action.” Coviously, the
appropriate authority adopted the
|atter course and gave the benefit
of pronmotion to the appellant. Such
an action would not stand as an

i mpedi ment to t ake pendi ng
disciplinary action to itslogica
concl usi on. The advant age of

pronoti on gai ned by the delinquent
of ficer would be no inpedinentto
take appropriate decision and to
pass an order consistent mﬁth the
finding of proved m sconduct.

9. It may be p0|nted out at the outset that the Tribuna
was not justified in placing reliance upon this decision for
passing the i mpugned order of interim relief as the

del i nquent officer (B.C Chaturvedi), agai nst-whoma C B.I.
enquiry was held on the allegation that he was in-possession
of assets disproportionate to his known —income, was  not
prosecut ed under Prevention of Corruption Act as the C. B. .
was of the opinion that if was not in possession of strong
proof which would ultinmately result in his conviction and,
therefore, recormended that M. B.C  Chaturvedi ~ may be
departmental ly tried. A charge-sheet was, thereafter, issued
to M. B.C Chaturvedi and regul ar departnental enquiry was
hel d in which m sconduct on his part was found proved and he

was dismissed fromservice. The Tribunal, before whomthe
order of di smissal was chal | enged, reappreciated the
evi dence and upheld the findings recor ded in  the

departmental proceedi ngs but converted the order of
di smssal into one of compulsory retirement. During the
pendency of the departnental proceedings, M. Chaturvedi was
pronoted as Assistant Commissioner of |ncone Tax. Thus, in

that case, it was not the nmere question of granting interim
relief of "promotion subject to the result of the
departmental proceedi ngs" but the order of dismissal and its
subsequent conversi on into the or der of conpul sory

retirement which was under the consideration of the Court.
The grant of interim relief, during the pendency of the
departrental enquiry, was not directly in issue in that case
and the observations were in the nature of nmere obiter
di ct a.
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10. The guesti on whether recourse to "Sealed Cover"
procedure can be adopted in a case where departnenta
proceedi ngs are pending on the date on which the delinquent
officer is considered for pronotion and whether the The
Tribunal could pass an interimorder that the enpl oyee may
be considered and pronoted to the next higher post
irrespective of the departnental proceedings, contenpl ated
or pending, was considered by this court in Union of India
Vs. Tejinder Singh, (1991) 4 SCC 129, in which it was
observed as under: -

"4. The appeal is accordi ngly

al l owed and the _inpugned order

passed by the central Admi nistrtive

Tribunal directing the Union of

India, Mnistry of Fi nance of

consi der t he r espondent for
pronoti on to the post of
comm ssioner of Inconme tax, |eve

I, i's set aside, Wile setting

aside the inpugned order of  the

Tri bunal we would like to record

t hat t he Tri bunal had no

jurisdiction whatever while dealing

with a petition to guash the

contenpl ated /departnental enquiry

agai nst the respondent, to nake an

interimorder of this nature. W

are also not satisfied as to the

correctness of - the view expressed

by the Tribunal that a contenpl ated

departnental inquiry or pendency of

a departnental proceedi ng cannot be

a gr ound for wi t hhol di ng

consi deration for pronotion or the

promotion itself. W are not aware

of any rule or principle to warrant

such a view. As at present advised,

we do not subscribe to the view

expressed by the Tribunal."
11. After this deci si on, t he office Menor andum
No. 22011/1/79 Estt. (A) dated January 30, 1982 issued by the
Government of India (Departnent of Personnel and Traini ng)
was reconsidered and in its place office Menorandum
No. 22011/ 2/ 86 Estt.(A) dated January 12, 1988 was issued.
12. Both these nenoranda were considered by this Court in
Union of India & Os. Vs. K V. Jankiraman & Ors. (1991) 4
SCC 109 in which it was |aid down that consideration of and
enpl oyee for promotion, selection grade, - crossing of
efficiency bar or higher scale of pay cannot be wthheld
nerely on the ground of pendency of any prelimnary enquiry
on the ground of pendency of any prelinmnary enquiry of
crimnal investigation but the "Seal ed Cover Procedure" can
be resorted to if a charge-sheet has been issued or the
departnmental proceedings are pending or the enployee has
been placed under suspension. It was also laid down that if
on a consideration of the nane of the delinquent enpl oyee,
the recomendations of the Departnental Pronotion Conmittee
were kept in a "Sealed Cover" on account of the pendency of
departmental proceedings, the "Seal ed Cover" coul d be opened
only in the case of conplete exoneration of the enployee
fromall charges and notional pronotion could be given to
himfromthe date on which his juniors were pronoted. But if
any penalty is inposed on the enployee in disciplinary
proceedi ngs, the "Sealed Cover" is not required to be acted
upon and his case for pronotion is to be considered in the
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usual manner by the next Departnental Pronption Comittee.

13. Undoubtedly, an enpl oyee has a right of being
consi dered for pronotion but he cannot claimpronotion as of
right. Right to be considered for pronotion is obviously
different and distinct from right of pronotion. Even if
di sciplinary proceedings are initiated against an enpl oyee
and those proceedi ngs are pending on the date on which names
of other enployees are considered for pronotion to the next
hi gher post along with other enployees. H s nane cannot be
onmitted fromconsideration nerely because of the pendency of
the departmental proceedi ngs. An enpl oyee cannot be denied
this right at the interlocutory stage of the departmenta

proceedings as he is still to be found guilty on the basis
of the evidence which might be produced agai nst himduring
those proceedings. Till the charges are established, his

right to be considered cannot be defeated as he is not under
the cloud of having been found guilty but is only suspected
to be guilty. Mere suspicion is not a substitute for proof.
Consi derati on for pronmotion ~along with other eligible
candidates is done so as to give effect to the Fundanenta
Ri ght available even to a delinquent enpl oyee under Article
14 and 16 of the constitution. Once the nane is considered
for pronotion, the recomendations of the Departmenta
Promotion Committee are required to be  kept in a "Sealed
Cover" obviously for the reason that if the enployee is
ultimately found to be not guilty and the charges set out

against him are found as "not established', he nmay be
pronoted i nmedi ately to the next higher post.
14. In view of the law laid down by this Court in Tejinder

Singh’s case and Jankiraman's case (supra) and.in view of
the service Rule/Executive instruction relating to "Sealed
Cover Procedure", Departnental Pronotion Committee, in such
a situation, would be well within its right to place its
reconmmendations in the "Sealed Cover" so that the "Seal ed
Cover" may be opened on the conclusion of the Departnenta

proceedi ngs and recommendati ons contained therein may be
given effect to without delay. An interimorder, therefore,
that the "Seal ed Cover" be opened and the recommendati ons of
the Departmental Pronotion Comrittee for the pronotion of
the delinquent officer nmay be given effect to even during
the pendency of the departnmental proceedings,. -subject to
its final result, is not usually or always or as a matter of
course, granted. This rule can be departed from only in
exceptional cases depending upon the circunmstances of a
particular case having regard to the fact that integrity,
honesty and sincerity are the hall-mark of public services
under the Union of the State and that efficiency of
adm ni stration depend upon the effort nmade by persons
hol ding public offices to serve the country and the Nation
with devotion and an attitude of sacrifice without any iota
i nkling of "self service"

15. Learned counsel for the respondent has contended that
when the charge-sheet was first issued to the respondent, it
was quashed by the Tribunal on the ground of delay in
initiating the departnental proceedi ngs for charges which
were very old and stale. The decision of the Tribunal was
uphel d by this Court as the S.L.P filed by the State of
Madhya Pradesh was di smissed. The second charge-sheet on the
basis of which the present departnmental proceedi ngs have
been initiated also contains stale charges and, therefore,
the said charge-sheet would also be ultimtely quashed by
the Tribunal particularly when the departnental proceedings
have been initiated with the mala fide intention of
forestalling the pronotion of the respondent to the post of
Chief Engineer. It is contended that the charge-sheet was




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

i ssued just one day before the neeting of the Departnenta
Prompotion Conmittee which makes it obvious that it was
deliberately issued so that at the time of the consideration
of respondent’s name for pronotion, the recomendati ons may
be placed in the "Sealed Cover" and his juniors may be
pr onot ed.

16. It is true that the charge-sheet was issued on 5.2.96,
i.e., a day before the Departnmental Pronotion Commttee was
to neet. The Departnental Pronption comrittee net on 6.2.96
but actually considered the name of the respondent inits
nmeeti ng held on 12.2.96. Wether the charge-sheet was
deliberately issued to pronpt the Departnental Pronotion
Committee to take recourse to the "Sealed Cover Procedure"
is a question of fact which has yet to be decided by the
Tribunal on nmerits on the basis of the evidence which m ght
be led by the parties. That being so. it can hardly be nade
a basis for interimrelief.

17. As'to the contention of the |I|earned counsel for the
respondent that the charges in the present charge-sheet are

al so stal'e ~and this charge-sheet is also likely to be
ul ti mately quashed by the  Tribunal, it would suffice to
point out that the Tribunal itself has, in its order

indicated that out of 10 charges, the first 8 charges,
relate to the period 1979 to 1987 but charges No. 10 and 11
relate to 1991 and 1992. These charges, nanely, charge No.
10 and 11 which relate to the year 1991 and 1992 cannot be
said to be stale.
18. Learned counsel, then, pl aced reliance upon the
decision of this Court in State of Punjab & Os. Vs.
Chamanl al Goyal, (1995) 2 SCC 570, and contended that in
view of the fact that the "Sealed Cover" has already been
opened and it has been found that the respondent has been
recormended to be pronoted to the post of Chief Enhgi neer
and interim order can be legitinmately passed that he shal
be promoted to the post of Chief Engineer, an interim order
can be legitimately passed that he-shall be pronoted to the
post of Chief Engineer subject to the result of enquiry
proceedi ngs pending against him This decision ‘does not
notice the Three judge decision in Jankiraman' s case.
Moreover, it was held that the order of the Hi gh Court by
whi ch the charge-sheet as also the order appointing an
Enquiry Oficer were quashed, was not warranted by the
circunstances of the case and that it was in the interest of
justice as also in the interest of adninistration that the
departrental enquiry, which had al ready proceeded to a 'l arge
extent, be allowed to be conpleted. This court al so directed
that the delinquent enpl oyee nay be considered forthwith for
promotion without reference to and wthout taking into
consideration the charges or the pendency of the 'said
enquiry and if he was found fit for pronotion, he should be
pronmot ed i mredi ately. The Court hastened to add: -

"This direction is nmade in the

particul ar facts and circunstances

of the case though we are aware

t hat the rul es and practice

normal ly followed in such cases may

be different."
19. This order was passed on the conscious consideration of
the fact that the charge-sheet and departnental proceedings
had been quashed by the Hi gh Court and, therefore, the Court
nerely bal anced the equities by directing that the
petitioner, in that case, nay be considered and pronoted, if
found fit.
20. It was further observed that the pronotion so made
during the pendency of the enquiry shall be, subject to
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review after the conclusion of the enquiry in the | arge of
the findings recorded in the departnental proceedings. This
deci sion, therefore, cannot be pressed in aid in this case.
21. Dr. A°M Singhvi, learned Senior Counsel appearing on
behal f of the State of Madhya Pradesh has contended that in
view of the law laid domm by this Court in Jankiraman’s
case, the judgnent passed by Tribunal cannot be sustained
particularly as the charges against the respondent relate to
financial irregularities, two of which are recent in time
and cannot be said to be stale. It is also contended that
the allegation of malice nade against the State Gover nnment
is still at the initial stage of nere assertion which is
unsubstantiated and cannot be treated even as |aying down a
foundation for any interim relief. Dr. Singhvi also
contended that part of ~ the evidence on behalf of the State
has al ready been recorded by the enquiry officer and the
enqui ry proceedi ngs would be conpleted within the tine frame
fixed by this Court -provided the respondent cooperates in
t hose proceedings.

22. Having regard to the facts and circunstances of the
instant case, ~we are firmy of the view that the Tribuna
was not justified in passing the inpugned order that the
"Seal ed Cover" be opened and the recomendations of the
Departmental Promption conmittee be given effect to. The
"Seal ed Cover Procedure" was rightly . adopted by the
Departnmental Pronmption Conmittee and there was no reason to
interfere with that procedure.

23. It is pointed out that the post of Chief Engineer (E&V
has already been filled up and respondent No. 2 has already
been pronot ed. It s, however, stated on behalf of
respondent No. 1 that —a post  of chief Engineer(E&M, on
which nr. K K Mrab was pronoted, has fallen vacant as M.
Mirab has retired from service on attaining the age of
superannuation in Novenmber, 1997 -and this post is  stil
lying vacant. it is contended that on this vacant post,
respondent No.1 can be pronoted subject to the result of the
departnental enquiry.

24. Having given our anxi ous consi deration to the
respective contentions, we think that the interest of
justice would be best served by directing that if the post
of Chief Engineer (E&M, held by M. K K Mirab- has since
fallen vacant, as pointed out by the counsel for the
respondent, and if the said post is still lying vacant, and
no pronotion has so far been nmade on that post, it shall not
be filled up by the State Government and- shall be  kept
vacant so that if and when respondent No.1 is ultimtely
found to be not gquilty in departnental proceedings, he my
be pronmoted on that post without delay particularly as he
has al ready been found by the Departnental. Pronotion
Conmittee to be fit for pronotion. We also direct that the
departmental proceedi ngs, pending against respondent No 1,
shall be conpleted, provided respondent No, 1 cooperates.
within a period of four nonths. the post of chief Engineer
referred to above which has fallen vacant on the retirenent
of mr. K K Miurab, shall not be filled up for four nmonths, if
the sane has not already been filled up in the neantine.

25. The appeal is disposed of in the nanner indicated above
wi t hout any order as to costs.




