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The Judgrment of the Court was delivered by
BHAN J. Leave granted in the special |eave petitions.

Rice mllers and conm ssion agents in the State of Karnataka having

i cences under the provisions of the Rice MIling Industries (Regulation)
Act, 1958 filed wit petitions challenging the validity of |evy of narket
fee on rice by the Marketing Comittees constituted under the provisions of
the Karnataka Agricultural Produce Marketing (Regul ation) Act, 1966 (for
short 'the Marketing Act’).

Wit petitions were filed, interalia, on the grounds as to whether the sale
of rice by the rice nillers to the State Governnent or its agents by virtue
of the Karnataka Rice Procurenent (Levy) Order, 1984 (for short 'the
Control Oder’) is a sale for the purpose of Section 65 of the Marketing
Act; when once paddy is subjected to levy of narket fee, whether on sale of
rice, market fee could be levied; whether the rice which is a processing
commodity froma paddy coul d be subjected to narket fee; and as to whet her
the provisions of the Marketing Act were repugnant ‘to the Control O der
franmed under the Essential Conmmpbdities Act. The single Judge allowed the
wit petition, aggrieved against which the State of Karnataka filed wit
appeals. Few wit petitions which were filed after the adnmission of the
wit appeals were ordered to be clubbed with the wit appeals. The wit
appeals and the wit petitions were thereafter taken up together and

di sposed of by passing a commopn order. Before the Division Bench counse

for the parties addressed argunments on the foll owi ng points:

(1) Whether sale of rice by the Rice Mllers to the State Governnent or its
agent by virtue of procurement order is a sale for the purpose of Section
65(2) of the Marketing Act.

(2) Wen once paddy is subjected to |l evy of market fee, whether on sale of
rice, market fee can be levied or no.

(3) Whether the rice which is a processing cormodity froma paddy will be
subj ected to market fee or not.

(4) Whether the provisions of the Marketing Act are repugnant to the
control order and if so what is its effect.

The Division Bench accepted the appeals and di smssed the wit petitions.
AU the points raised in the appeals were decided against the rice nmllers
and the conmmi ssion agents. The first point wad deci ded agai nst the deal ers
relying upon the decision of this Court in Food Corporation of India v.
State of Kerala, [1997] 3 SCC 410 wherein it has been held that sale of
rice by the rice mllers to the State Governnent or its agents by virtue of
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procurenent order is a sale. On the second point it was held that paddy and
rice being two different conmodities the market fee could be |evied on
paddy as well as rice. On the simlar grounds question nunber 3 was deci ded
agai nst the dealers. On question nunber 4 the H gh Court opined that the
provi sions of the Marketing Act were not repugnant to the control order

For this reliance was placed on certain decisions of the sane H gh Court.

Aggri eved by the judgnent of the Division Bench the present appeal s have
been filed. Wit Petitions (Cvil) Nos. 196, 194 and 437 of 1999, which
were filed in this Court, were ordered to be listed with these appeals. The
poi nt being the sane, these wit petitions are taken up and di sposed of
with the appeals. The facts are being referred fromthe appeals.

Counsel for the appellants addressed argunents on questi on nurmber 4 only.
The other points were given up and no argunents were addressed.

Rel yi ng upon the decision of this Court in Belsund Sugar Co. Ltd. v. State
of Bihar and Ors:, [1999] 9 SCC 620, it was contended on behal f of the
appel l ants that since under the Control Order the entire field of marketing
of rice was covered, therefore, the Marketing Act could not be made
applicable to the sale of rice. A parallel was sought to be raised with the
transacti ons concerning to sugarcane, sugar and nol asses in Bel sund Sugar
Co. Ltd. (supra) to contend that the Marketing Act was not applicable in
regul ati ng the sal e ‘and purchase of transactions concerning rice in view of
the Control Order. To fortify the subm ssion reliance was placed on Section
6 of the Essential Commodities Act which provides that any order nade under
Section 3 of the Essential Commpdities Act, 1955 woul d have effect

not wi t hst andi ng anyt hi ng i nconsi st ent contai ned in any other enactnent. The
same reads as:

"6. Effect of orders inconsistent with other enactnents:-Any Order nade
under Section 3 shall have effect notw thstandi ng anything inconsistent
therewith contained in any enactnment other than this Act or any instrument
havi ng effect by virtue of any enactnent other than this Act."

As against this the counsel for the respondents contended that no paralle
could be drawn on the facts of thi's case with the sale and purchase of
transacti ons concerni ng sugarcane, sugar and nol asses in Belsund Sugar Co.
Ltd. case (supra). That in the said case the Constitution Bench was dealing
with the legality of levy of narket fee under the provisions of the Bihar
Agricul tural Produce Markets Act, 1960 pertaining to different Commpdities,
i.e., Sugarcane, sugar, and nol asses; wheat products-atta, maida, suji,
bran etc. vegetable oil; rice-mlling; mlk and m |k products; and tea. The
Bench dealt with each of these Comuodities separately. Only in the case of
purchase of Sugarcane, and sal e of sugar and nol asses by the sugar
factories, it was held that since the Bi har Sugarcane (Regul ati'on of Supply
and Purchase) Act, 1981 passed by the Bi har Legi slature under Entry 33 of
the Concurrent List covered the entire field on the marketing of supply and
purchase of Sugarcane as well as the manufactured itens therefromthe Bi har
Agricul tural Produce Act, 1960 enacted under Entries 26, 27 of the State
List read with Entry 28 therein would not be applicable. By referring to
the different paragraphs of this judgnent it was contended that the

provi sions of the Bi har Sugarcane (Regul ati on of Supply and Purchase) Act,
1981 covered the entire field on the marketi ng of Sugarcane as well as the
manuf actured itens whereas in the present case the Control Order did not
cover the entire field of the marketing of the rice. That the Marketing Act
was not repughant to the Control Order. That the Control Order did not
cover the field which was sought to be covered by the Marketing Act. It
dealt with separate and distinct nmatters which were not covered under the
Control Order and therefore the question of its being repugnant or

i nconsistent with the Control Order thereby nmaking it ineffectual in terms
of Section 6 of the Essential Commodities Act, 1955 did not arise. That the
Bench had passed the order regardi ng Sugarcane or manufactured itens
therefrom on the peculiar provisions of the two Acts involved in the said
case whereas regarding all other products i.e., wheat products-atta, naida,
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suji, bran etc. vegetable oil; rice-mlling, mlk and m!|k products; and
tea the |l evy of narket fee was upheld. We find considerable force in the
submi ssi ons nmade by the counsel for the respondents.

This Court while dealing with the sugar nmatters considered the
applicability of the Bihar Agricultural Produce Markets Act, 1960 to the
transactions of purchase of sugarcane and sal e of sugar and nol asses by the
sugar mlls keeping in viewthe fact that regul ati on of these transactions
was al ready affected by the Bi har Sugarcane (Regul ation of Supply and
Purchase) Act, 1981 as well as by the Sugarcane (Control) Oder, 1966 both
i ssued under Section 3 of the Essential Commodities Act, 1955. It was held
that the Bi har Agricultural Produce Markets Act, 1960 had been enacted by
the Bihar Legislature as per the |legislative powers vested in it by Entries
26, 27 and 28 of List Il of the Seventh Schedul e of the Constitution, which
read as under:

"26. Trade and commerce within the State subject to the provisions of Entry
33 of List III.

27. Production, supply and distribution of goods subject to the provisions
of Entry 33 of List III.

28. Markets and fairs."

That if location of markets and fairs sinpliciter and the managenent and
mai nt enance only were contenpl ated by the Bihar Agricultural Produce
Markets Act, 1960 then they would fall” within the topic of |egislative
power envi saged by Entry 28 of List II. But since the Bihar Agricultura
Produce Markets Act, 1960 dealt with supply and distribution of goods as
wel | as trade and commerce therein to regul ate the sal e and purchase of
agricultural produce to be carried on in the specified markets under the
Act; to that extent the provisions of Entry 33 of List Il would override
the legislative powers of the State Legislature in connection with

| egi sl ations dealing with trade and conmerce in, and the production, supply
and distribution of goods. Under Entry 33 of the Concurrent List, the topic
of trade and comrerce in and the production, supply and distribution of
goods enunerated therein at sub-clause (b), were listed as itens of
foodstuffs, including edible oilseeds and oils. It was concluded that to
the extent the Bihar Agricultural Produce Markets Act, 1960 sought to

regul ate the transactions of sale and purchase of sugarcane and sugar which
were foodstuffs and trade and conmerce therein, it had to be held that the
Bi har Agricultural Produce Markets Act, 1960 being enacted under the topics
of legislative powers under Entries 26, 27 and 28 of List |1 would be

subj ect to any other legislation under Entry 33 of the Concurrent List.

Si nce the Bi har Suagarcane (Regul ation of Supply and Purchase) Act, 1981
had been enacted in exercise of its |egislative powers under Entry 33 of
the Concurrent List therefore the field covered by the Bi har Suagrcane
(Regul ation of Supply and Purchase) Act, 1981 woul d obvi ously renain
excl usi vely governed by the Bi har Sugarcane (Regul ati on’ of Supply and
Purchase) Act, 1981 and to the extent the latter Act carves out an

i ndependent field for its operation, the sweep of the general field covered
by the Bi har Agricultural Produce Markets Act, 1960 which covered all types
of agricultural produce, would pro tanto get excluded qgua sugarcane and
the products prepared out of it.

After considering the provisions of the Bi har Sugarcane (Regul ati on of
Supply and Purchase) Act, 1981 in extenso from paragraphs 18 to 45 it was
concl uded:

"The aforesaid provisions of the Sugarcane Act | eave no room for doubt that
the Bihar Legislature in its wi sdomhas enacted a special machinery for
regul ating the purchase and sal e of sugarcane to be supplied to sugar
factories for manufacturing sugar out of the sugarcane produced for themin
the reserved area. The relevant provisions of the Act project as well-knit
and exhaustive machinery for regul ating the production, purchase and sale
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of sugarcane for being supplied as appropriate raw material to the
factories manufacturing sugar and nol asses out of them"

After considering the Rules framed under the Bi har Sugarcane (Regul ation of
Supply and Purchase) Act, 1981 in paras 46 and 47 it was agai n concl uded as
under :

"The aforesaid provisions, therefore, clearly indicate that the need for
regul ating the purchase, sale, storage and processing of sugarcane, being
an "agricultural produce", is conmpletely net by the conprehensive machi nery
provi ded by the Sugarcane Act enacted by the very sane |egislature which
enacted the general Act being the Market Act."”

After reaching this conclusion on the provisions of the Bi har Sugarcane
(Regul ation of Supply and Purchase) Act, 1981 it was observed in para 48,
as under:

"Once that conclusionis reached, it becones obvious that the Market Act
which is an enabling Act enpowering the State authorities to extend the
regul atory net of the said Act to notified agricultural produce as per
Section 3(1) will get its general sweep curtailed to the extent the specia
Act being the Sugarcane Act enacted by the very sane |egislature carves out
a special field and provides special machinery for regulating the purchase
and sale of the specified "agricultural produce," nanely sugarcane."

By a notification issued under Section 42 of ‘the Bihar Agricultural Produce
Markets Act, 1960 the State of Bihar exenpted all sugar mlls fromthe
provi sions of the Bithar Agricul tural Produce Markets Act, 1960 with regard
to their sale and purchase of agricultural produce notified under sub-
section (1) of Section 4 of the said Act.

The said Notification read as under

"S. 0O 550 dated 22-3-1976 Published in Bi har Gazette (Extra-Odinary) dated
23-3-1976. In exercise of the powers conferred under Section 42 of the

Bi har Agricultural Produce Markets Act, 1960, the Governor of Bihar is

pl eased to exenpt all sugar mlls fromthe provisions of Section 15 of the
Bi har Agricultural Produce Markets Act, 1960 with regard to their sale and
purchase of agricultural produce notified under sub-section (1) of Section
4 of the said Act ."

Section 15 was described to be the heart of the Bi har “Agricul tural Produce
Mar kets Act, 1960 and since the sugarcane mlls were exenpted from
applicability of the provisions of Section 15 it was hel d:

....... that the State Governnent had given up its erstwhile intention

of regulating the sale and purchase of sugarcane as per Section 3(1) of the
Mar ket Act which could not survive any further after the issuance of the
af oresaid exenption notification......

Thereafter, the Bench considered the effect of Sugarcane Order, 1966 issued
by the Central Government under Section 3 of the Essential Commpdities Act.
After referring to the provisions of the Control Order in extenso from
paras 50 to 60 it was concluded in para 64: ....... "the facts of the
present case project even a stronger situation, so

far as the appellants are concerned. \Watever shortfall is found in the
Sugar (Control) Order has been suppl enmented by the Sugarcane Act by the
Bi har legislation itself. The reasoni ng which appeal ed to the Karnataka
Hi gh Court in the above judgnent rendered in the absence of a separate
conpl ementary | egislation by the Karnataka Legislature gets further
strengthened in the Iight of the Sugarcane Act in the present case.
Consequently on a conjoint reading of the Sugarcane Order as well as the
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Sugar cane Act, an inevitable conclusion has to be reached that the
regul ati on of sale and purchase of sugarcane in the entire market area for
whi ch the general Act, nanely, the Market Act is enacted, is fully governed
and hi ghlighted by these two special provisions harnoniously operating in
the very sane field. Therefore, nere would remain no occasion for the State
authorities to rationalise and reasonably visualise any need for regul ating
the purchase, sale as well storage of sugarcane in the nmarket area
concerned. The wi de sweep of the general notification of Section 3 of the
Mar ket Act, therefore, will have to be read down by excluding fromits
general sweep sugarcane and its products as the definition of "agricultura
produce” as noted earlier would otherw se include not only the primary
produce of agriculture but also any other comodity processed or
manuf act ured out of such primary agricultural produce. That is precisely
the reason why the State of Bihar having realised the futility of the need
about controlling and regul ating the sale and purchase of sugarcane in the
mar ket area by the sugar factories excluded the operation of Section 15 of
the Act, which noted earlier is the soul of the Act. It is easy to

vi sual i se that if transactions concerning an "agricultural produce" are
excluded fromthe operation of Section 15 of the Act, the entire nmachinery
avai |l abl e to the Market Conmittee to regulate such transactions woul d get
out of the picture and there would be no roomfor the Market Conmittee to
supply and infrastructural facility or other benefits to the seller of such
agricultural produce on the one hand and the purchaser thereof on the

ot her."

It woul d be seen fromthe above discussion that the Bench cane to

concl usion that the Bi har Legi sl ature had by enacting the Bi har Sugarcane
(Regul ation of Supply and Purchase) Act, 1981 created a special nachinery
for regulating the purchase and sale of sugarcane to be supplied to sugar
factories for manufacturing sugar out of the sugarcane produced for themin
the reserved area and coupled with the fact that the sugar mlls were
exenpted fromthe applicability of Section 15 of the Bihar Agricultura
Produce Markets Act, 1960 the entire field was covered under the Bihar
Sugar cane (Regul ati on of Supply and Purchase) Act, 1981, the Bihar

Agricul tural Produce Markets Act, 1960 woul d have no applicability.

Simlarly, for sale of sugar it was held that in view of the Sugarcane
(Control) Oder, 1966; Sugar (Packing and Marking) Order, 1970; Sugar
(Restriction on Movenent) Order, 1970 and Levy Sugar Supply (Control)
Order, 1979 the market fee could not be |evied under the Bihar Agricultura
Produce Markets Act, 1960 as this field was covered under the four orders
framed under Section 3 of the Essential Conmobdities Act pertaining to
sugar.

Thereafter, the Bench considered the | evy of narket fee on Vegetable Qs
fromparas 122 to 124; Rice-MIling Industries fromparas 125 to 134; Ml k
and M|k Products fromparas 135 to 140 and Tea matters from paras 141
onwards and held that the market fee could be levied under the Bihar
Agricultural Produce Markets Act, 1960 because the Control orders issued
under the Essential Commopdities Act did not cover the entire field.

Adverting to the facts of the present case we find that the Karnataka Rice
Procurenent (Levy) Order, 1984 has been issued with the object of
procurement of rice is to see that rice is made available for public
distribution and no artificial scarcity is created and the people do not
suf fer because of hoardi ng by certain unreasonable el enents. It provides
that every niller would sell everyday beginning with the date of
conmencenent of the Order to the State Government or the purchase agent at
the purchase price specified in Schedule |, 33-1/3% of the total quantity
of rice conformng to specifications obtained by mlling paddy owned by it
inits rice mll everyday. The rice required to be sold to the State
CGovernment or the purchase agent was required to be delivered by the mller
to purchase agent or to such other persons as nmay be authorised by the
State CGovernnent or the purchase agent to take such delivery. No stock of
rice is to be removed fromthe mll prenises without delivery of the rice
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to the State Governnent or its agents to the extent of 33-1/3%of the tota
producti on and obtaining a rel ease certificate. C ause 7 provides that
delivery of rice is to be nade by the nmiller to the State Government or the
purchase agent as the case may be in such lots, in such manner, at such

pl ace and at such tinme as per the directions of the State Government or the
purchase agent. This Order does not enact a special nmachinery covering the
entire field regulating the marketing, sale and purchase of rice as was
done in the case of sugarcane by the Bi har Sugarcane (Regul ation of Supply
and Purchase) Act, 1981 or the four orders franed under Section 3 of the
Essential Commpdities Act pertaining to sugar. A notification simlar to
the one issued by the State of Bihar exenpting the mllers fromthe
provisions simlar to the provisions of Section 15 of the Bi har

Agricultural Produce Markets Act, 1960 has not been issued in the present
case.

We have no hesitation in concluding that the entire field of regulating the
purchase and sal e of paddy or the rice produced out of the paddy is not
covered under the Control Order. The provisions of the Marketing Act do not
trench upon the field covered by the Control Order. There is no

i nconsi stency between the Control Order and the Marketing Act. They do not
cover the sane field and therefore the question of any inconsistency,
repugnancy or the Marketing Act being ineffectual in ternms of Section 6 of
the Essential Conmodities Act in view of the Control Order issued under
Section 3 of the Essential Commopdities Act would not arise. The Contro
Order deals with the conmpul sory acquisition of 1/3 of rice of each variety
produced by a miller at a purchase price fixed by the Governnent. It
requires the niller to supply to the Government or its purchase agent and
deliver the procured rice at a notified place. U does not deal with the
sal e and purchase of the remaining 2/3rd rice except that the mll is not
permtted to renove the stock of rice fromthe mll prem ses w thout
delivery of rice to the Governnent or its purchase agent and without
obtaining a release certificate required to be taken under C ause 8 of the
said order. It does not deal with the marketing or the facilities to be
provided to the growner, seller and purchaser of paddy in the market area
or to the seller or purchaser of the rice. The Control Oder is thus
[imted in operation. The Marketing Act provides for the regul ation of

mar keti ng of agricultural produce (which the rice is) and the establishnment
and administration of markets for agricultural produce and natters
connected therewith in the State of Karnataka. The Marketing Act deals with
the entire ganmut of marketing of agricultural produce starting fromthe
establ i shnment of the market committees, markets, declaration of market

area, market yard, nmarket sub yard, regulation of nmarketing of specified
agricultural produce therein and for obtaining a |icence under the Act. The
process of appointnent/ electing the market committees, the powers and
duties of the market committee (Section 63(1)), the facilities to be

provi ded by the market comittee (Section 63(2)) and the |evy of narket fee
(Section 65). The Marketing Act does not deal w th any of the provisions
made in the Control Order. The Control Order and the Marketing Act do dea
with the sane subject but do not cover the same field.” There i's no conflict
bet ween them They do not occupy the sane field. The Marketing Act deals
with a cognate matter on the sane subject but not the field which s

al ready occupi ed by the Control Order. Under the circunstances the reliance
pl aced by the counsel for the appellants on Bel sund Sugar Co. Ltd. (supra)
is totally msplaced, on the contrary on the facts of the present case, the
sai d judgnent supports the case of the respondents.

For the reasons stated above, we do not find any nmerit in these appeals and
wit petitions consequently the sane are dism ssed with no orders as to
costs.




