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ACT:

Jai pur Laws Act, 1923, s. 3(b)--Jaipur  Opium Act,
1923--Law passed by Council of Mwnisters not promul gated or
published in Gazette--Validity of |aw -Necessity of promul-
gation of laws-Natural justice.

HEADNOTE:

Natural justice requires that before a law can becone
operative it must be pronul gated or published. It nust be
broadcast in sone recogni sable way so that all nen may know
what it is; or at least there nust be sonme special rule or
regulation or customary channel by or through which such
know edge can be acquired with the exercise of due  and
reasonabl e diligence.

The Council of Mnisters appointed by the Crown Repre-
sentative for the governnent and adnministration of the
Jai pur State passed a Resolution in 1923 purporting to enact
a law called the Jai pur Opium Act, but this [aw was neither
promul gated or published in the Gazette nor made known to
the public. The Jai pur Laws Act, 1923, which was  also
passed by the Council and which cane into force on the 1st
Noverber, 1924, provided by s. 3 (b) that the law to be
adnmi ni stered by the court of the Jaipur State shall | be..."
(b) all the regulations nowin force within the said terri-
tories and the enactnments and regul ati ons that may hereafter
be passed fromtine to. tine by the State and published in
the Oficial Gazette." In 1938 the Jaipur Opium Act was
amended by adding a clause to the effect that "it shall cone
into force fromthe 1st of Septenber, 1924."

Held, that the mere passing of the Resolution of the
Council without further publication or promulgation of the
law was not sufficient to nake the | aw operative and the
Jai pur Opium Act was not therefore a valid law. Held fur-
ther, that the said Act was not saved by s. 3 (b) of the
Jai pur Laws Act, 1923, as it was not a valid law in force on
the 1st November, 1924, and the nere addition of a clause in
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1938 that it shall conme into force in 1924 was of no use
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1951. Septenber 24.  The Judgnent of the Court was
del i vered by

Bose J.--The appel |l ant -was convicted under section 7 of
the Jaipur Opium Act and fined Rs. 50. The case as such is
trivial~ but the H gh Court of Rajasthan in Jaipur granted

special l'eave to appeal as an inportant point touching the
vires of the Act arises. W wll state the facts chronol og-
ically.

It is conceded that the Rulers of Jaipur had full powers
of governnent including those of legislation. On the 7th of
Septenmber, 1922, the | ate Maharaja died and at the tinme of
his death his successor, the present Maharaja, was a m nor
Accordingly,-the Crown Representative appointed a Council of
M nisters to | ook after the governnent and admi nistration of
the State during the Maharaja’'s minority-

On the 11th of Decemnber, 1923, this Council passed a
Resol ution which purported to enact the Jaipur Opium Act,
and the only questionis whether the nmere passing of the
Resol ution without pronulgation or publication in the Ga-
zette, or other neans to nmake the Act known to the' public,
was sufficient to make it law. W are of opinion that it was
not. But before giving our reasons for so holding, we wll
refer to some further facts.

About the sane tinme (that is(to say, in the year 1923
we have not been given the exact date) the sanme Counci
enacted the Jai pur Laws Act, 1923. Section 3(b) of this Act
provided as follows :--

"3. Subject to the prerogative of the Ruler the law to
be administered by the Court of Jaipur State shall be as
fol |l ows:

(b) Al the regulations nowin force within the said
territories, and the enactnents and regulations that may
hereafter be passed fromtime to time by the State and
published in the Oficial Gazette."

This law came into force on the 1st of Novenber, 1924.

It is admitted that the Jaipur Opium Act  was  never
published in the Gazette either before or after the 1st of
Novenber, 1924. But it is contended that was
112
not necessary because it was a "regul ation" already in force
on that date.

The only other fact of consequence is that on the 19th
of May, 1938, section 1 of the Jai pur Opium Act was anended
by the addition of sub-section (c) which ran as follows:

"(c) It shall cone into force fromthe 1st of Septenber,
1924."

The offence for which the appellant was convicted took
pl ace on the 8th of COctober, 1948.

Dealing first with the |ast of these Acts, nanely the
one of the 19th of My, 1938, we can put that on one side at
once because, unless the Opium Act was valid when nmade, the
nmere addition of a clause fourteen years later stating that
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it shall cone into force at a date fourteen vyears earlier
woul d be useless. |In the year 1938 there was a |aw which

required all enactnents after the 1st of Novenber, 1924, to
be published in the Gazette. Therefore, if the Opium Act
was not a valid Act at that date, it could not be validated
by the publication of only one section of it in the GGazette
fourteen years later. The Jaipur Laws Act of 1923 required
the whol e of the enactnment to be published; therefore publi-
cation of only one section would not validate it if it was
not already valid. We need not consider whether a law could
be made retroactive so as to take effect from 1924 by publi -
cation in 1938, though that point was argued. That throws us
back to the position in 1923 and rai ses the question whet her
a law could be brought into operation by a nmere resolution
of the Jai pur Counci l

We do not know what | aws were operative in Jaipur re-
garding the cominginto force of an enactnent in that State.
We were not shown any, nor was our attention drawn to any

custom which could be said to govern the nmatter. |In the
absence of any special |aw or custom we are of opinion that
it would be against the principles of natural justice to

permit the subjects of a State to be punished or penalised
by laws of which they had no know edge and of which they
could not even with the exercise of reasonable diligence
have acquired any knowledge. Natural justice requires that
113

before a | aw can becone operative it must be promul gated or
published. It nust be broadcast in some recogni sable way so
that all nen may know what it is; or, at the wvery |east,
there nust be some special ruleor regulation or . customary
channel by or through which such know edge can be  acquired
with the exercise of due and reasonable diligence. The
thought that a decision reached in the secret recesses of a
chanmber to which the public have no access and to which even
their accredited representatives have no access and of which
they can normally know nothing, can nevertheless affect

their lives, liberty and property by the nere passing of a
Resol ution without anything nore is abhorrent to civilised
man. |t shocks his conscience. In the absence therefore of

any law, rule, regulation or custom we hold that” a |aw
cannot cone into being in this way. Pronul gation or publica-
tion of some reasonable sort is essential

In England the rule is that Acts of Parliament ~becone
law fromthe first nonment of the day on which they receive
the Royal assent, but Royal Proclamations only when actually
published in the official Gazette. See footnote (a) to
paragraph 776. page 601, of Halsbury’'s Laws of England
(Hai |l sham edition), Volume VI and 32 Halsbury’'s Laws of
Engl and (Hailsham edition), page 150 note (r).. But /even
there it was necessary to enact a special Act of Parlianment
to enabl e such proclamations to become |aw by publication in
the Gazette though a Royal Proclamation is the highest kind
of law, other than an Act of Parlianent, known to the 'Brit-
ish Constitution; and even the publication in the London

Gazette will not nake the proclamation valid in Scotland nor
will publication in the Edinburgh Gazette nake it valid for
England. It is clear therefore that the mere enacting or

signing of a Royal Proclamation is not enough. There nust
be publication before it can becone |aw, and in England the
nature of the publication has to be prescribed by an Act of
Parliament .

The Act of Parlianent regulating this nmatter is the
Crown O fice Act of 1877 (40 and 41 Victoria Ch. 41). That
Act, in addition to making provision for publication in
certain official Gazettes, also provides for the
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maki ng of rules by Order in Council for the best nmeans of
maki ng Procl amati ons known to the public. The British Par-
liament has therefore insisted in the Crowmn O fice Act that
not only nmust there be publication in the Gazette but in
addition there nust be other nmodes of publication,if an
Order in Council so directs, so that the people at |arge may
know what these special laws are. The Crown Ofice Act
directs H's Majesty in Council carefully to consider the
best node of nwaking these |aws known to the public and
enpowers that body to draw up rules for the sane and enbody
themin an Order in Council. W take it that if these Proc-
| amati ons are not published strictly in accordance with the
rules so drawn up, they will not be valid | aw.

The principle underlying this question has been judi-
cially considered in England.. For exanple, on a sonewhat
lower plane, it was held in Johnson v. Sargant (1) that an
Order of the Food Controller under the Beans, Peas and Pul se
(Requi sition) Order, 1917 does not becone operative until it
is made known to the public, and the difference between an
O der of that kind and an"Act of the British Parliament is
Stressed. The difference is obvious. Acts of the British
Parliament are publicly enacted. The debates are open to the
public and the Acts are passed by the accredited representa-
tives of the people who in theory can be trusted to see that
their constituents know what has been done. They also re-
ceive wide publicity in papers and, now, over the wireless.
Not so Royal Proclamations and Orders of a Food Controller
and so forth. There nmust therefore be pronulgation and
publication in their cases. The node of publication can
vary; what is a good nmethod in one country may - not neces-
sarily be the best in another. But reasonable publication
of some sort there nust be.

Nor is the principle peculiar to England. It was ap-
plied to France by the Code Napol eon, the first Article of
which states that the |laws are executory "by virtue of the
promul gation thereof" and that they shall conme into effect
"fromthe noment at which their
(1) [1918] 1 K. B. 10l; 67 L.J.K B. 122.
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promul gati on can have been known." So also it has been
applied in India in, for instance, matters —arising under
Rule 119 of the Defence of India Rules. See, for exanple,
Crown v. Manghunmal Tekum (1), Shakoor v. King Enperor (2)
and Babulal v. King Enperor (3). It is true none of these
cases is analogous to the one before us but they are only
particul ar applications of a deeper rule which is rounded on
natural justice.

The Council of Mnisters which passed the Jai pur = Opi um
Act was not a sovereign body nor did it function of its own
right. It was brought into being by the Crown Representa-
tive, and the Jaipur Gazette Notification dated the 11th
August, 1923, defined and Iimted its powers. W are ‘enti-
tled therefore to inport into this matter consideration  of
the principles and notions of natural justice which underlie
the British Constitution, for it is inconceivable that a
representative of H's Britannic Majesty could have contem
plated the creation of a body which could wield powers so
abhorrent to the fundanental principles of natural justice
which all freedomloving peoples share. W hold that, in
the absence of sone specific |aw or customto the contrary,
a nere resolution of a Council of Mnisters in the Jaipur
State without further publication or promulgation would not
be sufficient to make a | aw operati ve.

It is necessary to consider another point. It was urged
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that section 3(b) of the Jaipur Laws Act of 1923 saved al
regul ations then in force fromthe necessity of publication
in the Gazette. That nmay be so, but the Act only saved |aws
which were valid at the tinme and not resolutions which had
never acquired the force of |aw.
The appeal succeeds. The conviction and sentence are
set aside. The fine, if paid, will be refunded.
Appeal al | owed.

Agent for the appellant: R A CGovind. Agent for the re-
spondent: P.A Mehta.

(1) I.L.R 1944 Karachi 107. (3) I.L.R 1945
Nag. 762

(2) I.L.R 1944 Nag. 150.
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