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The appel |l ants are the enpl oyees. The first respondent is the enpl oyer.
The term nation of services of the appellants was held to be illegal and the first
respondent was directed to reinstate themin service with all consequential reliefs
in terns of the order nmade by the prescribed authority constituted under the
Raj ast han Shops and Commerci al Establishnments Act, 1958 (Act No.31 of 1958)
(for short, ' the Act’).
Wit petitions filed by the first respondent were dism ssed by a | earned
Si ngl e Judge of the High Court, inter alia, holding that the prescribed authority
after el aborate consideration-of evidence has rightly cone to the concl usion that
the enpl oyees had been working continuously for six nonths.
The Division Bench of the Hi gh Court by the inpugned judgnment has
al l owed the appeal s and set aside the judgment of the Single Judge as also the
order made by the prescribed authority on the ground that pre-condition for
i nvoki ng Section 28-A of the Act has not been established and, therefore,
appel l ants coul d not nake a conpl aint before the prescribed authority chall enging
the termination of their services. The enployees are in appeal on grant of |eave.
The only point for consideration is whether the appellants were in
conti nuous enpl oynent for a period of not |ess than six nonths before term nation
of their services.
Section 28-A of the Act, inter alia, provides that no enpl oyer shall dismss
or discharge fromhis enpl oynent any enpl oyee who has been in such
enpl oyment continuously for a period of not |ess than six nmonths except for a
reasonabl e cause and after giving such enployee at |east one nonth's prior notice
or on paying himone nonth’s wages in |lieu of such notice. The case of the
enpl oyer/first respondent before the prescribed authority was that the enpl oyees
had not been in enploynment for a continuous period of six months as there was a
break of about two nonths in their service, their services having been termnated
on 20th August, 1992 and they were again re-enployed in Cctober, 1992. 'This
case set up by the first respondent has not been accepted even by the Division
Bench while coming to the conclusion that the enpl oyees have not been in
conti nuous enpl oynent for a period of not |ess than six nmonths. The Division
Bench has reached the said conclusion by holding that there was a break of service
for four days, nanely from 16th July, 1992 to 19th July, 1992. ~The Division Bench
held that their was hiatus of four days between enpl oynent under letter dated 16th
June, 1992 and new appoi ntnment by letter dated 19th July, 1992. The i npugned
j udgrment concl udes t hat
"I'n the absence of any material and objection to term
of enpl oynent dated 16.6.1992 and to the automatic
end of service stipulated under the letter of
appoi nt nent dated 16.6.1992 on 15.7.1992, and fresh
enpl oyment, which only continued upto the all eged
date of termination cane, into effect only on
20.7.1992, there was no continuity of service between
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15.7.1992 to 20.7.1992 or to wit the applicants were
not in the enploynment of society on any view of the
matter on 16.7.92, 17.7.92, 18.7.92 and 19.7.92. Thus,
the order of the Authority under the Act suffered from
an error of law as well as of fact on the question of
"conti nuous enpl oynent for not |ess than six nonths’
which is apparent fromrecord."

The case of the appellants before the prescribed authority was that they had
been getting regular salary fromJune 1992 and worked conti nuously upto 31st
Decenber, 1992 on the post of Peon in the office of the first respondent; they
marked their attendance upto 7th Decenber, 1992 but thereafter though they
wor ked upto 31st Decenber but were not allowed to mark the attendance and on 1st
January, 1993, the enployer refused to take themon duty and termi nated their
services by an oral order w thout giving one nonth’s notice and conpensation for
retrenchnment and that they worked for a period of nmore than six nmonths fromthe
date of their appointnment. It is not in dispute that the appellant Daul at Singh was
appoi nted ‘as a casual l|abour in ternms of appointment dated 16th June, 1992. It was
a tenporary appointment for specific period of one nonth from 16th June, 1992 to
15th July, 1992. The Division Bench has noticed that the actual date of
conmencenent of enpl oynent has not been disputed by the enpl oyer but the
enpl oyer has all eged that the services cane to an end on 20t h August, 1992 and no
attendance was marked after the said date. An appointnent letter dated 19th July,
1992 in the case of appellant Daul at Singh has been reproduced in the inpugned
judgrment. Adnmittedly, the case of other two appellants is simlar. The
appoi ntnent letter dated 19th July reads as under
"RAI LWAY EMPLOYEES CO- OPERATI VE BANK
SCClI ETY LTD., JODHPUR
S.No. R E. C.B. S/Esstt./ DS/ P/6 Dated 19.7.92
Shri Daul at Si ngh Sankhal a,

S/o Shri Durga Singh Ji Sankhl a,
Qut si de Chandpol e Gate,

Near Vi dhyashal a School

JODHPUR

Sub : Appointnment as a Peon in thi's Society.

As a result of selection held in the office of the
soci ety today, you have been found to have passed the
sel ection for the post of Peon in the grade 750-940
wi th usual allowances as adm ssible to other staff of
the society fromtinme to time w.e.f. 20.7.92.

You will be deemed to have been confirnmed in
the grade on conpl etion of your 50 days service from
the initial date of your joining as casual labour inthe
of fice of the society, provided there is no conplaint
and/ or adverse report against you during this period of
50 days.

Sd/
HONORARY SECRETARY

Copy Recei ved

Sd/
( DAULAT SI NGH SANKHLA )
Dated : 19.7.92"

On the basis of the aforesaid letter, the Division Bench has held that the
new appoi ntment was offered w.e.f. 20th July, 1992., and the earlier appointnent
under appointnent letter dated 16th June, 1992 cane to an end on 15th July, 1992
and, thus, there was a break of four days from 16th July to 19th July and, therefore,
there is apparent error in the judgment of |earned Single Judge and in the order of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 4

the prescribed authority in comng to the conclusion that the enpl oyees were in
conti nuous enploynent for a period of not |ess than six nonths. The Division

Bench, it is evident, |ost sight of the second paragraph of the aforesaid letter
whi ch stipulates the confirmati on of the services of the enployees fromthe initia
date of joining as casual |abour provided there is no conplaint and/or adverse
report against the enployee during the period of 50 days. It is not in dispute that
the initial date of joining as casual |abour was 16th June, 1992. It has al so been
established that on conpletion of satisfactory work for 50 days, confirnmation
orders were issued. One such order dated 5th August, 1992 has been placed on
record. The issue of the said letter is also not in dispute.

The prescribed authority, on detailed exam nation of evidence, oral as also
docunentary including the appointnent letters, the attendance register, paynent of
salary etc., cane to the conclusion that the enployer had failed to prove that the
services of the enpl oyees have been term nated on 20th August, 1992 and that
enpl oyees had proved that they continued in service upto Decenber, 1992 and
had conpl eted services with the first respondent for a period of not |ess than six
nmont hs. The issue "’ whether applicant did not conplete six nonths’ service
continuously in non-applicant society , therefore, suit is not maintainable was
answered by the prescribed authority in favour of the enpl oyees. The plea of the
first respondent that the enpl oyees were reappointed in Qctober, 1992 was not
accepted by the prescribed authority. The conplaint under Section 28-A was hel d
to be maintai nable and as earlier noticed, the wit petition of enployer was
di smi ssed.

At no stage, the first respondent took the plea that there was break of
service of the appellants in July 1992. The only basis on which the order of the
prescribed authority and the judgment of the Single Judge were reversed by the
i mpugned judgnent was break in service for four days in July, 1992. Apart from
the fact that the plea that the enployees being not in continuous service for six
nont hs was not based on break of ‘their service for these four days, even otherw se
the concl usion of the Division Bench was contrary to the terns of the letter of
initial appointnent, letter of appointnment after selection and the letter of
confirmati on of service. According to the appointnent |letter dated 19th July, 1992,
the enpl oyees were deenmed to be in service fromthe date of their initia
appoi ntnent as a casual |abour, i.e. since 16th June, 1992.

Learned counsel for the respondent contends that in the conplaint as also in
evi dence, the enpl oyees thensel ves stated that the first appoi nt ment was nmade on
19th July, 1992 and, therefore, it is evident that the enpl oyees had not conpleted
si x nonths’ continuous service. That is not the ground on which the Division
Bench has reversed the judgnent of I|earned Single Judge. Moreover, the
pl eadi ngs and the evidence cannot be construed in a hyper technical nanner as
sought to be contended by | earned counsel for the enployees. True, the
enpl oyees stated about their first appointment on 19th July, 1992 but a perusal of
the appointnent letter clearly shows that the reference by the enpl oyees to the
appoi ntnent on 19th July is to their regular appoi ntnment after due selection. The
stand of the parties was clear before the prescribed authority, the |earned Single
Judge as al so the Division Bench. The stand of the enployees i'n substance was
that they were in continuous enploynment since 16th June, 1992 till Decenber
1992. The stand of the enployer was that there was a break for a period of two
nonths from 20th August to Cctober, 1992. On consi deration of evidence the stand
of enpl oyees was accepted and that of enployer rejected. Under these
circunstances, we are unable to sustain the conclusion of the Division/Bench that
there was break of service of four days and on that ground the conplaint under
Section 28-A of the Act was not maintainable since the said provision requires a
conti nuous enpl oynent for six months and the continuity would be broken as a
result of hiatus of four days.

Rel i ance has been placed by M. Jain, |earned counsel of the enployer on a
decision of this Court in Sur Enanel and Stamping Wrks (P) Ltd. v. Their
Workmen [ (1964) 3 SCR 616] for the proposition that the service for the period
prior to issue of appointment letter dated 19th July, 1992, could not be taken into
consideration. In the cited decision, it was not disputed that the period of the
fornmer enploynent under the conpany could not be taken into consideration in
conputing the period because it was common ground that the reappoi ntnment of the
enpl oyees was a fresh enploynent. The present case is just reverse. The
appointnent in ternms of the letter of appointnment dated 19th July, 1992 itself
postul ates continuity from 16th June, 1992. It was never the case of the enployer
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that for conputing six nonths’ service, the starting point of service was 20th July,
1992 and not 16th June, 1992. W cannot pernmt the enployer to set up a new case
at this stage. The cited decision has no applicability to the case in hand.

Thus, the learned Division Bench committed serious illegality in reversing
the finding of fact recorded by the prescribed authority affirmed by the | earned
Si ngl e Judge on a point that was not pleaded by the enpl oyer at any stage and was
even ot herwi se untenabl e.

For the aforesaid reasons, we set aside the inpugned judgnent and restore
the judgnent of the learned Single Judge confirm ng the orders of the prescribed
authority. The appeals are, thus, allowed with costs.




