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ACT:

Raj ast han Sales Tax Act, 1954--Section 2(0)--Definition
of sale--Sale of Goods Act, s. /64(a)--Distinction between
contract of sale and work contract-Manufacturing and suppl y-
i ng wagons to Rail ways--Wether sale or work contract-Tests
to be applied--Interpretation of contract--Wen externa
ai d perm ssible.

HEADNOTE

The appel | ant and respondent No. 1- conpany entered into
a contract for the nmanufacture and supply of @ wagons. By
the correspondence exchanged, the number of wagons to be
supplied and the price of 'wagon of each type was ,indicated.
It was provided that the contract would be governed by
the Standard Conditions in so far as they are not inconsist-
ent with the' correspondence exchanged between the parties.
Under the Standard conditions; 90 per cent of the paynent
had to be nmade agai nst the Conpany submitting the bill to
the purchaser together with the conpletion certificate and
on paynment of such 90 per cent price the vehicle in question
woul d becone the property of the purchaser. The bal ance  of
10 per cent was to be treated as security for the due ful-
filment of the contract. The bal ance was to be received /on
the receipt of certificate fromthe purchaser to the |effect
that the actual delivery of the vehicle was taken and that
the delivery was nmde in due tine. One of the clauses
provided that where any raw materials for the execution of
the contract are procured with the assistance of the appel -
ant the conpany would hold the said materials as trustee
for Government and use such materials economcally and
solely for the purpose .of the contract agai nst which they
are issued and not dispose themof wi thout the permssion
of the Government and return, if required by the purchas-
er. all surplus or unserviceable materials that night be
left after the conpletion of the contract or its term nation
for any reason whatsoever on his being paid such price as
Government mght fix wth due regard to the condition of
the material. Cause 10 further provided that if and when
the State and inter-State Sales Tax on the stock on order
becomes payabl e under |aw such paynents woul d be reinbursed
by the Railway Board. The Railway Board, however, is not to
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be made. liable for the paynment of Sates Tax paid under
m sapprehension of law. No sales tax on materials including
steel and conponents would be reinbursed by the Railway
Board. That the stores and articles shall be such as arc
required for the execution of the contract and the advance
made by the Railways is wthout prejudice to, the provisions
of the contract and is subject to inspection and rejection
of the stores. That the said articles and materials shal
at all tines be open to inspection of any officer authorised
by the Railways. There are 3 categories of mat eri al s,
t he first category admittedly was the property of the
Rai | ways; the second category is the material procured by
the Conpany against 90 per cent advance; and the third
category was at all tines material of the Conpany. Par a-
graph 3 of theletter exchanged between the parties fixed
t he period of delivery. Pars 4 provided for doing the
packi ng of axl e boxes by the Railway for which no packing
charges ~were to be recovered from the Conpany. Secti on
2(0) of the Rajasthan Sales Tax Act, 1954 defines sale as
any transfer of property in goods for cash or for deferred
paynent or for any ot her valuabl e consideration.
The appellant relied on the follow ng circunstances:

Under the Special Conditions read with the indemity bond
the property inthe raw materials purchased by the Conpany
for the construction of the

438
wagons passed to the Railway Board-as soon as the latter
advanced 90 per cent of the value of such material; which

thereafter is held by the Conmpany nerely as an agent or
trustee for the Board. ~Condition No. 5 obligates the con-
tractor to hold "as trustee for Governnment™ and raw nateri -
als for the execution of the contract procured with the
assi stance of CGovernnent and further requires the contractor
to wuse such materials economcally and solely for the pur-
pose of the contract agai nst which they are issued and not
to di spose them of w thout the perm ssion of the Governnent.
The Railway wagon at the tinme of its delivery had no indi-
vi dual existence as the sole property of the Conpany.

The respondents contended that there was nothing in the
Special Conditions which mlitates or is inconsistent wth
the Standard Condition No. 15.

The Special Conditions, read as a whole show that the
raw naterials purchased by the Conpany agai nst 90 per cent
of advance paynent do not becone the property of the Railway
Board or the Union of |India because under the express terns
of the contract such advance paynment is made towards the
contract price of the wagons’ and not towards price of the
mat eri al s.

Di sm ssing the appeal
HELD: (1) Transfer of property in goods for a price |is

the linch-pin of the definition of "sale' . -The difficulties
in di sti ngui shing between the contract of sale and work
contract is an age-old one. It was nuch debated even by the

Roman Jurists. According to Pollock & Miulla, the test would
be whether the thing to be delivered has any individua
exi stence before delivery as the sole property of the party
who is to deliver it. |If the answer is in the affirmative
it is sale of the thing otherwise not. Another rule is that
if the main object of the contract is the transfer fromA to
B for a price of the property in a thing in which B had no
previous property then the contract is a contract of sale.
According to Lord Hal sbury, the distinctionis often a fine
one. A contract of sale is a contract whose main object is
the transfer of the property in and the delivery of the
possession of a chattel as a chattel to the buyer. VWher e
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the nmmi n object of work undertaken by the payee of the price
is not the transfer of a chattel qua chattel the contract
is one for work and labour. The test is whether or not the
work and | abour bestowed and in anything that can properly
becorme the work and | abour bestowed and in anything that can
properly becone the subject of sale, neither the ownership
of materials nor the value of the skill and | abour as com
pared with the value of the materials is conclusive, al-
though such matters nmay be taken into consideration in
determning in the circunmstances of a particular case wheth-
er the contract is in substance one for work and | abour or
one for the sale of a chattel. [446 F-H, 447 A-D

(2) The question, whether a contract is one for sale of
goods or for executing work or rendering services is largely
one of fact dependi ng upon the terns of the contract includ-
ing the nature of the obligations to be discharged thereun-
der and the surrounding circunstances. In the pr esent
case the contract is expressly one for the manufacture and
supply of wagons for a price. Price has been fixed taking
the wagon as a unit. Paynment of the price is nmde for
each vehicle on its conpletion and delivery by the contrac-
tor to the purchaser who is described as the Union of India
acting through the Railway Board. The paynent is made in
two instal ments; 90 per. cent of the value of the vehicle on
conpl etion/ against an On Account Bill together wth the
conpletion certificate and 10 per cent after delivery.

The real intention of the contracting parties is pri-
marily to. be sought withinthe four-corners of the docu-
ments containing Standard and Special Condition of the
contract. If ~such intention is deafly discernible from
these docunents it would not be proper to seek external aid
fromthe stereo-typed i ndemity bond.~ The terns and condi -
tions of the contract read as a whol e undoubtedly lead to
the conclusion that the property in the material procured or
purchased by the Conpany against the 90 per cent value of
whi ch
439
advance is taken fromthe Railways, does not /' before their
use in the construction of the wagons, pass to the Railways,
for the follow ng reasons:

(a) On account paynment upto 90 per cent  is
a part of the full contract price for each
conpl et ed wagon;

(b) Condition No. 5 while inmposing restric-
tion as to the use and di sposal~ of materia
agai nst whi ch advance is taken further gives a
pre-emptive right to the Governnent to pur-
chase all surplus or unserviceable materials
from the conpany on its.  "being paid such
price as Governnent may fix with due regard
to the condition of material™. If the materi-
al belonged to the Government or the Rai | -
ways, no question of purchasing the sane from
the Conpany coul d arise. No  one can  be
seller and purchaser of the sanme property at
the same tinme.

(c) Condition No. 10 which provides that no
sales tax on materials including steel and
conponents will be reinbursed by the Rai | way
Board clearly postulates that the Conpany
becomres the owner of the materials by pur-
chase and, therefore, becones liable to pay
the sales tax. There is no condition or term
in the contract that the material purchased
by the Conpany after draw ng on Account pay-
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nmnent to the extent of 90 per cent of the
val ue of the material becane the property
of the Railways. The conditions enbodied in
the contract read as a whole clearly show that
the property in the material purchased by the
conpany with the assistance of the Railway,
does not pass to the Railway. Thus, nobst of
the raw materials required for the construc-
tion of the wagons belong to the Conmpany and
not to the Railway Board. Wth the exception
of arelatively small proportion of the comnpo-
nents, the entire wagon including the materi-
al, at the time of its conpletion for deliv-
ery, is the property of the Conpany.

Clause 15 stipulates in unm stakable terms that as soon

as a vehicle has been conpleted the Company will get it
examined by the Inspecting officer and submt to .the
purchaser an On Account Bill for 90 per cent of the val ue of

the vehicle. This clearly shows that the contract was in
substance” one for the sal e of manufactured wagons by t he
Conpany for the ~stipulated prices. [441 G 447 E-F, 451
B-H & 455 B- (]

M's. Hi ndustan Aeronautics Ltd. Bangalore Division v.
The Conmi ssi oner of Commerci al  Taxes, Mysore [1972] 2 SCR
927 and State of Gujarat (Conm ssioner of Sal es Tax, Ahneda-
bad) v. Ms. Variety Body Builders AIR 1976 SC 2108, distin-
gui shed.
Pat nai k & Conpany v. State of Orissa [19651 16 STC 369 (SC
fol | oned.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTlI ON: Appeal No. 1812 of 1969.
(From the Judgnent and Order dated 31-1-1969 of the
Raj asthan Hi gh Court in Cvil Msc. Wit No. 733 of 1968).
S.K. Mehta and Grish Chandra, for the appellant.
S.T. Desai, G A Shah and S. K. Dhol akia, for respond-

ent No. 1.
L.M Singhvi, S .M Jain and |Indra Mapwana, for respond-
ents 2--3

Leila Seth and G S. Chatterjee for the Intervener.
The Judgrment of the Court was delivered by:

SARKARI A, J.--Wether on the facts of this  case, the
contract dated 15-6-1968 between the Union of India and the
Central India
440
Machi nery Manufacturing Conmpany Ltd. (Wagon & Structura
Di vision) Bharatpur (hereinatter called tile  Conpany) for
tile manufacture and supply of wagonS, was a  contract | of
sale or work contract, is the principal question mat falls
to be deternmined in this appeal by certificate, field by the
Uni on of India against a judgnment dated January 31, 1969 of
the H gh Court of Rajasthan. It arises out of these facts:

The Conpany, Respondent No. 1 herein entered into a
Contract (No. 67/ Rs(1)/954/15/396, dated 15-6-1968 with the
Uni on of India through the Railway Board for the manufacture
and Supply of 258 BG Bogi e covered BCX type wagons and 812
M5 covered wagons of MBC type to the Railways. The sales-
tax authorities of the State (Respondent 3 herein) under the
Raj astan Sales Tax Act, levied the sales tax treating the
contract as one of sale and delivery of wagons. Under a
simlar past contract, the appellant reinbursed the Conpany
the anmpbunt of sales-tax for the wagons supplied by it to the
appel l ant in the nonths of March and April, 1967. In March
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1967, the Hi gh Court of Mysore in the case of Hindustan
Aeronautics Ltd., Bangalore Division v. The Conm ssi oner of
conmer ci al Taxes, Mysore, C) held that the contract for the
supply of wagons to the Railway Board by HAL was in the
nature of works contract and therefore sales-tax was not
payable on such supplies. 1In viewof this decision, the
Rai lway Board by its letter dated June 7, 1968 inforned the
Conpany that the noney paid by it to the Conpany which was
not deposited with the Sal es-tax Departnent should be re-
funded because the real nature of the transaction was that
of a works contract and not a sale or purchase and therefore
the Railway Board was not l|liable-to reinburse the Conpany
for the amobunt of sales-tax if any, paid by the Conpany to
the State of Rajasthan. Wile in reply to the Railway Board
at Company contended that the contract was for sale of
wagons and not a-contract for works, it took a contrary
position in its representation to the Conmm ssioner of
Sal es-tax, Raj asthan. Instead of giving any relief, the
Sal es-tax Departnent _informed the Conpany that it should
stop purchasing naterial on the strength of Form’'C under
the Central Sal es-tax Act. Such stoppage woul d have saddl ed
the Conmpany wth a further liability to pay tax at the
enhanced rate on the purchase of material wused for the
manuf act ur e ‘of wagons.

The Commercial Tax O ficer provisionally assessed the
Conpany under’ s. 7(D) of the Rajasthan Sal es-tax Act on the
Sale of wagons to the Railway Board for the nonth of My
1968, and served a demand  notice for paynment of Rs.
1,91,827/79p.  including Rs. 1,899.29p/ as penalty. Si nce
the Conpany was registered as a dealer under the Sales-tax

Act, it had to bear, in the first instance, the charge of
the tax although its incidence normally passes on to the
purchaser, in the absence of a contract to the contrary

under the provisions of s. 64(a) of Sales of Goods Act.

By its letter of August 14, 1968, the Railway Board
finally informed the Conpany that, in future it would not
rei mburse the Conmpany’ for the sales-tax if paid by it in
connection with the supply of wagons
(1) [1972] 2 S.C R 927.

441

The Company thereupon invoked the wit jurisdiction of ‘the
Hi gh Court by a petition under Article 226 of the Constitu-
tion. In the wit petition, the Cormmercial Taxes Oficer
Special Circle Jaipur, the Union of India through the Rail-
way Board and the State of Rajasthan were inpleaded as
Respondent s.

The relief prayed in the petition was:

"(1) That an appropriate Order be nmde
determ ning whether the contract/ in question
is in the nature of a contract for sale of
goods, or works contract.

(2) That in the event of a finding that
the contract is in reality a contract for sale
the respondent Union of India be  prohibited
from claimng refund fromthe petitioner of
the sumof Rs. 1,56,703.20 lying in its hands
for paynment of Sal es Tax.

(4) That an appropriate wit, D rective or
order be made directing the respondent Union
of India through the Railway Board to reim
burse the Petitioners in respect of Sales Tax
for the purchases from My 1968 onwards from
nmonth to nmonth."

The wit petition was contested by the Union of India,
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inter alia, on the ground that the contract in question was
contract for works and not a contract of sale. The State of
Raj asthan and the Commercial Taxes Oficer in their joint
reply contended that the contract was one for sale of wag-
ons.

At the final hearing before the High Court all the
parties requested the Court to resolve the dispute in the
exercise of its extraordinary jurisdiction under Article 226
of the Constitution, notwithstanding the availability of an
alternative remedy. The Court, in consequence, proceeded to
decide the dispute on nmerits. After examining in detail the
terns and conditions of the contract as disclosed by the
rel evant docunents on the record, the Hi gh Court took the
view that the contract in question was a contract for the
manuf act ure and- Sal e of wagons to the Union of India by the
Conpany and as such sal es-tax was payabl e on these transac-
tions. It thus decided the main issue against the Union of
I'ndia and all owed the wiit petition
Hence this appeal by the Union of India.

The question, whether a contract is one for sale of

goods —or for executing works or rendering services, is
largely one of fact, depending upon the terns of the Con-
tract, including the nature of the obligations to be dis-

charged thereunder and the surrounding circunstances. It is
therefore, 'necessary to exam ne the terns and conditions of
contract in question.

There is no consolidated contract deed formally executed
by the parties, on record. There ‘are however, severa
docunent s, including
442
the correspondence between the parties, which enbody the
terms and conditions of the contract.

By its letters No. 67/ RS(1)/954/15 dated Decenber 23,
1967, and letter dated June 15, 1968, the 'Railway Board
conmuni cated to the Conpany, the forner’s acceptance of the
of fer made by the Conpany in its earlier letters, including
the letter, dated 12-12-1967, to manufacture and supply,
B.G Bogie covered wagons BCX Type and MG  Covered wagon
MBC Type. The nunbers of the wagons to be supplied and the
price per wagon of each type were indicated in these let-
ters. Paragraph 2 of the letter, dated December 23, 1967,
st at ed:

"2. Terns and Conditions: The ~contract
shal | be governed by the General Conditions of
Contract A5-51 (Revised) in so far as these
are not inconsistent with the Special Condi-
tions of contract attached as per Annexure '"A
and these given in Paras 3 and 7 bel ow. "

Paragraphs 3 to 6 of the letter provide
as under:

"3. Delivery: The delivery of the | stock
F.O R vyour works siding is required to be
conpl eted by 30-6-69.

"4. Packing 01 axle boxes:  Packing of

axl e boxes (Wherever necessary) wll~ be
done by Western Railway. No packi ng charges on
account of the same will be received from
you. "

"5. Inspecting Authority: Joint Direc-
tor (R1.), RD.S. D, Calcutta or his repre-
sentative shall constitute the | nspecting
Authority for the inspection of stock built by
you agai nst this order.

6. Accounting and payments: F.A &
C.A O, Northern Railway, New Delhi wil |
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maintain accounts and arrange all paynents."

Para 7 dealt with "Material Escalations", while in para
8 it was expressed that the order was being issued in the
nanme of the President of India. .

Now the salient Standard Conditions referred to in
paragraph 2 of this letter may be seen, Conditions 1 and 2
are as follows:

"1. The "Purchaser" means the President
of India in the case of carriage underfranes
and goods wagons (hereinafter called vehicles)
ordered for Indian Railways."

2. "The work" includes materials of every
kind" ....

Standard Condition 15 is crucial and may be
extracted in full

" SYSTEM OF PAYMENT
15. Payments for conpleted vehi cl es

delivered by the Contractor shall be made in
two instalments, viz. 90 per

443

cent-on conpl etion and 10 per cent as provided
i n~ paragraph (2) of this clause. The proce-
dure for such paynent will be as foll ows:

(1) The Contractor on receipt of a Certifi-
cate signed by the lnspecting Oficer (whose
decision shall be final) to the effect that
one or nore vehicles have been conpleted will
submit to the Purchaser on account bill for 90
per cent of the value of vehicles in question,
together with the conpletion certificate, the

Purchaser w Il pay the 90 per cent bill, and
on paynment of this bill the vehicles in ques-
tion will beconme the property of the Purchas-
er.

(underlining ours)

(2) The _balance of 10 percent-shall be
treated as security for the due fulfilnment of
the contract and the Contractor .shall be
entitled to receive paynent of the bal ance of
10 per cent on vehicles as conpleted ‘on. his
receiving a certificate fromthe Purchaser to
the effect that the —actual delivery of the
vehicles in question has been taken, that the
delivery was made in the duetinme, and that
the Contract has been duly fulfilled in every
respect in so far as it relates to the com
pl et ed vehicl es.

Condition 16 lays down that if the "defect arises from
inferiority of material or workmanship, or from inperfect
protection or other default on the Contractor’s part, the
Rai |l way shall be at liberty to ask the Contractor to renedy
the defect and deduct from any noney due to the Contractor.

The Special Conditions of Contract contains in Annexure
"A to the letter dated 23-12-1967, are as under

SPECI AL CONDI TI ONS

1.3 Material Escalations: Adjustnents
due to variations in the cost of material wll
be confined to the variations in the prices of
steel at Col. 1 rate through CGover nrent a
action for controlled categories and those
fixed by J.P.C. for de-controlled categories
of steel. The escalation would be allowed in
respect of such of the quantities of the
materi al which were purchased and paid for the
manuf acture of wagons on order after the
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Speci al

variation in price over the base date and
subject to examination of the actual anobunts
paid for the supply of such tonnage of stee
which is considered reasonable for the nanu-
facture of the wagons on order and for which
prices have varied over the base date whether
supplied to the Contract or or sub-
contractor

4. Specifications and Draw ngs:

The stock shall be built conforming to
specifications and drawings indicated in the
order whi ch axe obtai nable on
444
paynment fromthe Research Design and Standards
Organi sation, Lucknow, with such nodifications
as may be required or approved by the Railway
Board, fromtinme to tinme during the execution
of this contract.

The basic price shall have reference to
the specification shown in the order. Any
nodi fication to specification or design shal
be subject to price adjustnent over and above
the basic price ............ .

Condition 4 is inportant. A good dea

of .argunent was made as to whether 90% advance nade under
this Condition should be taken as paynent towards the price
of the material or towards the price of the wagons. Thi s
condi tion reads:

"4-. Terms of Paynents:

(a) " On Account’ payment upto 90% of the
value of steel and other raw materials pro-
cured by the firmfor this —order wll be
,made agai nst such nmaterials, onits receipt
in the firms” works, on production of a cer-
tificate to that effect from the concerned
of ficer of the Inspection and Liaison O gani-
sation andon the firm furnishing necessary
i ndermity bond to the paying Authority.

Note: ' On. Account’ paynent will be per-
nm ssi bl e on steel procured according to Joint
Director (lron & Steel), Calcutta s~ planning
after taking into consideration any  stee
offers from the floating stock held by the

Rai | ways. If such offers are refused and
steel of simlar quality is —obtained from
ot her sources such quantities will be excluded
from 'On Account’ payment. The claimfor ''On
Account’ paynent w |l be acconpanied by a

further certificate that simlar steel has not
been offered fromthe floating stock held by
the Railways and refused by the Wagon Buil d-
ers.

(b) Payment of 90% of the ' full contract
price less 'On Account’ paynent already .mnade
vide (a) above will be nmade on production of
i nspection certificate for each conpl et ed
wagon.

(c) Payment of the balance 10% of the
contract price will be nade on the certifica-
tion by the consignee Railways that wagons
have been received in conplete condition and
in good working order, provided that the
paynment so nade shall be provisional and
subject to adjustnent and finalisation by
deduction of rebate in acordance with provi-
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sion of clause 1.4"

(underlining ours)
445
The other material Special Conditions are:

"5. USE OF RAW MATERI ALS SECURED W TH
THE GOVERNVMENT ASSI STANCE

Where any raw materials for the execu-
tion of the contract are procured wth the
assi stance of Covernment either by issue from
CGovernment stock or purchase under arrange-
ments made or permt(s) or licence(s) issued
by CGovernnent, the Contractor shall hold the
said materials as trustee for Governnent and
use such materials economcally and solely for
the purpose of the contract against whi ch
they —are issued and not dispose of them
wi-t hout the perm ssion of the Governnent and
return, 1If required by the purchaser, al
surplus or unserviceable materials that may be
left with after’ the conpletion of the con-
tract or ~at its termination for any reason
what soever, on his being paid such price as
CGovernment may fix with due regard to the
condi tion of the mterial. The freight
charges for the return of the materials
according to the directions of the purchaser
shah be borne by the Contractor, in the event
of the contract being cancelled for any de-
fault on hi's part. The decision of Governnent
shal | be final and concl usive.

(under i ni ng ours)

"10. Sales Tax: |f and .when State and
Inter-State Sales Tax on the stock on order
becones payabl e under Law such paynments wl|
be rei mbursed by the Railway Board. The Rail -
way Board w1, not, however, be responsible
for the paynents of sales tax paid under ms-
apprehension . of Law. No sales tax on ~materi -
als including steel or conponents will be
rei mbursed by the Railway Board.

(under lLini ng ours)

The material part of the Indemity Bond whi ch was subse-
quently executed by the Conpany in connection wth the
Contract, provide:

"Whereas under-Railway Board's order
No. 67/ RS(1)/954/15 dated 23-12-1967, the
said Contractor has been given the contract
for mnufacture of 258 Nos. B.G covered
wagons BCX type with Transition type Centre
Buf fer couplers at both ends and 812 nunbers
M5 covered wagons MBC type (1968-69 R S.P.) at
Bhar at pur. And whereas advance paynent are to
be made by the Railways to the Contractor
agai nst Railway Board s said order ....

That the Contractor shall hold at- his
wor ks at Bharatput and/or at the works of his
sub-contractors the Stores and articles of the
Rai | ways in respect of which advance nmay be
made to hi m agai nst the said order

2--502sCl /77
446

That the said Stores and articles shal
be such as are required for the execution of
t he above contract and the advance made to him
by the Railways is without prejudice to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of 17

provision of the contract and is subject to
i nspection and rejection of the Stores and any
advance .nmmde against stores and articles
rejected or found unsatisfactory on inspection
shal | be refunded imrediately to the Rail ways.

That the Contractor shah be sol ely
responsi ble for the safe custody and protec-
tion of the said stores and articles against
all risks till they are duly delivered to the
Rai l ways or as they may direct. The said
articles and materials shall at all tinmes be
open to inspection of any officer authorised
by the Rail ways.

(underlining ours)

Now these presents witnesseth that the
Contractor .... hereby undertakes to i ndemi -
fy the Railways, should any |oss or damage or
deterioration occur in respect of the said
stores and articles while in his possession or
in the possession of his sub-contractors or if
any refund becones due to the Railways w thout
prej udice to any other remedies available, the
Rai | ways may al so deduct such anpbunt from any
suns due, or any sumwhich at any time herein-

after nay becone due to the
Contractor .......... "
Clause (0) of S. 2 of the Rajasthan Sales Tax Act, 1954,
defines "sale". It says:
"*Sale’with all its grammatical varia-

tions and- cognate explanations, means any
transfer of property in goods for cash or for
deferred paynment -~ or for any  other valuable
consi deration, ~and -includes a transfer of
goods on the hirepurchase or other system of
payment by instal ments .... "
Thus, transfer of property in goods for a price is the
linchpin of the definition. Under Section 4 the Sale of
Goods Act, 1930, also, in the definition of the term "sale"
stress is laid on the el ement of transfer of property in the
goodS. According to the Roman-jurists, also, the purport of
a contract of sale is that the seller divests hinself of al
proprietory right in the thing soldin favour of the ~buyer.
It is this requisite which often distinguishes a contract of
sale of goods froma contract for work and services. Even
so, the difficulty of distinguishing between these two
types of contracts is an age-old one. It was nuch debated
even by the Roman jurists (see Inst. IIl, 24,4, and /'De
Zul uete, The Roman, Law of Sale, pp. 15, 16). Difficulty has
al so been felt in England and other Common |aw jurisdictions
to the effect of a contract to make a chattel and deliver it
when nmade. Cenerally, such a contract is-one of sale of
Chattel, but not always. Jurists have differed nuch and
striven nuch about the test for distinguishing between these
two types of contracts. Since each contract presents Jits
own features, and inmponderables it has not been possible to
devise an infallible test of universal application. Accord-
ing to Pollock & Mulla, "the test would seemto be whether

the thing
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to be delivered has any individual existence before delivery
as the sole property of the party who is to deliver it". H

the answer is in the affirmative, it is a ’'sale’ of the
thing, otherwise not. Another |earned author enunciates
that "the general rule deducible fromthe cases seens to be
that if the main object of the contract is the transfer from




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of 17

A to B, for a price, of the property in athing in which B
had no previous property, then the contract is a contract of
sale," (See Chalners Sale of Goods, 16th Edn, page 52).
The broad criteria for distinguishing between these two
types of contracts have been neatly sumred up in Hal sbury’s
Laws of England, (3rd Edn., Vol. 34, page 6) thus:
"A contract of sale of goods nust be
di stinguished from a contract for work and
[ abour. The distinction is often a fine one.
A contract of sale is a contract whose main
object is the transfer of the property in and
the delivery of the possession of, a chatte
as a chattel to the buyer. Were the nmain
obj ect of work undertaken by the payee of the
price is not the transfer of a chattel qua
chattel, the contract is one. for work and
| abour . The test is whether or not the work
and | abour bestowed end in anything that can
properly ~becone the subject of sale; neither
the ownership materials, nor the value of the
skil.lI" and 1'abour as conpared with the val ue of
the nmaterials is conclusive, although such
matters may be taken into consideration in
determ ning in the circunmstances of a particu-
I'ar case, whether the contract is in substance
one for work and l'abour or one for the sale of
a chattel."
Let wus now apply the above criteriato the contract in
guestion. The contract is expressly one for the nanufacture
and supply of wagons for a price. Price has been fixed
taki ng the wagon as a unit. Paynent of the price is made for
each vehicle on its conpletion and delivery by the contrac-
tor to the Purchaser, who is described as the Union of India
acting through the Railway  Board. Such payrment is made in
two instalnents, viz.,~ 90 per cent of the value of the
vehicl e on conpl etion against an > On account’ bill, together
with the Conpletion Certificate fromthe Inspecting Oficer
appoi nted by the Railway Board, and the bal ance of ~10 per
cent after delivery. |If clause (1) of the Standard  Condi -
tion 15 is not inconsistent with anything in the ~Specia
Conditions, and as we shall presently notice it is not
so--it clinches the issue in as mich as it ~declares in
unequi vocal terns the invention of the contracting parties

that on. paynment of the 90 per cent of the value, ’'the
vehicles in question will becone the property of the pur-
chaser." Prima facie, the contract in question has all the
essential attributes of' a contract of sale of noveable.
That is to say, hare is an agreenent (to sell finished

goods manufactured by the Sellers (Conpany) for a price, the
property in the goods passing to the Purchaser, on conple-
tion and delivery pursuant to the agreenent.

M. Mehta, |earned counsel for the appellant, contended
that what clause (1) of Standard Condition 15 appears 'to
convey about .
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the transfer of the property in the conpleted vehicle stands
inferentially negated and superseded by the terns of the
Special Conditions and the Indemmity Bond to which the
Standard Conditions, are subject. It is urged that wunder
Speci al Conditions read with the Indemity Bond the property
in the raw material purchased by the Conpany for the con-
struction of the wagons, passed to the Railway Board as
soon as the latter advance 90 per cent of the value of such
material, which thereafter is held by the Conpany nerely as
an agent or trustee for the Board. Qur attention has been
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invited to Special Condition 4 under which 'On Account’
paynment upto 90% of the value of 'steel and other material s"
procured by the Conpany for this Order" will be nade agai nst
such nmaterials, on production of a certificate from the
officer of the Inspection and Liaison Organisation and on
furni shing necessary indemity Bond to the Paying Authority.
W are also adverted to the Note under clause ('a) of that
Condition, according to which "On Account" paynent will not
be perm ssible against steel procured by the Conpany froma
source other than the floating stock held by the Railways,
except when an offer to procure it from that source is
refused. Counsel has also referred to Special Conditions 5
which obligates ‘the contractor to hold "as trustee for
CGovernment" any raw naterials for the execution of the
contract" procured with the assistance of CGovernment either
by i ssue from Governnent stock or purchase under arrangenent
made or permt(s) or licence(s) and to "use such materials
economcally -and solely for the purpose of the contract
agai nst which they are issued and’ not dispose of them
wi thout the perm ssion of the Governnent." M. Mhta fur-
ther —pointed out- that under Special Condition 6, other
essential components, viz., wheelsets for all the stock (and
roller bearing axle boxes and C.F. couplers Werever ap-
plicable) are supplied to the contractor free of cost F.O R
against a/ proper undertaking for their safe cust ody.
Counsel further took us through the contents of the | ndemi -
ty Bond and pl aced special enphasis on its clause:

"That the contractor shall hold at his
wor ks at Bharat pur and/or at the works of his
Sub-contractors the Stores and articles of the
Rai | ways i n respect of which advance may, be
nmade to hi m agai nst the said order."

From a conjoint reading of the Special Conditions 4, 5,
7 and the Indemity Bond it is sought to be spelt out that
all the raw material s and conponents used in the nmanufacture
of the wagons, belonged to the Railway Board; such materials
were either procured under Special Condition 4 against 90%
"On  Account’ paynent which should be taken as a - paynent
towards the price of the material purchased and held by the
Conpany on behalf of the Railway Board, or ~ procured wunder
Special Condition 6 free of cost. It is maintained that
since purchases of raw material against 90% 'On Account’
payment were nade by the Conpany on behalf of and/or the
Rai lway Board, that was why in the Indemity  Bond, the
"stores and articles" in respect of which the advance has
been made by the Railway Board, are described as 'of the
Rai | ways" . It is further submitted that in view of the
facility available to the contractor,  there was little or
no possibility of any materials other than those procured
agai nst 90%
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"on account’ paynent, or supplied free of cost by the Rail-
way under Special Condition 6, being used in the nmanufacture
of the wagons by the Conpany. In sum the proposition
propounded is that since the raw nmaterials and conponents
used in the nanufacture of a wagon under the terns of the
contract belonged to the Railway Board, the wagon produced
had, at the tinme of its conpletion and delivery, no individ-
ual existence as the sole property of the Conpany.

Al t hough counsel has not specifically cited from Poll ock
and Mulla s commentary on the Sal e of Goods Act, the test
sought to be invoked is the sane which has been suggested by
the learned authors. Judged by this test, proceeds the
argunent, the contract in question is not a contract of sale
of wagons, but one for work and | abour.
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In support of his contentions, M. Mhta relies on three
deci sions of this Court:

M's. Hi ndustan Aeronautics Ltd., Bangal ore Division v.
The Commi ssioner of Conmmercial Taxes, Mysore(l) State of
CGujarat v. Kailash Engineering Co.(2) and the other in State
of Cujarat (Comm ssioner of Sales Tax, Ahnedabad), v. Ms.
Variety Body Builders(3). According to counsel, the terns
and conditions of the contract which cane up for considera-
tion in Ms. H ndustan Aeronautics were substantially the
sane, and there it was held that the contract was one for
work and not of sale of vehicles. On the other hand, Dr.
L.M Singhvi, Learned Advocate-Ceneral appearing for the
State of Rajasthan, and Shri S. T. Desai, |earned counse
appearing for the Conpany have pointed out that there is
nothing in the Special Conditions which nilitates against or
is inconsistent wth the Standard Condition 15; that the
Special Conditions, read as a whole, show beyond all doubt
that the raw materials  purchased by the Conmpany agai nst
90% advance paynent _do not becone the property of the.
Railway Board or the Union of India, because under the
express ternms of the contract, such advance paynent is made
towards the "contract price" of the wagons and not towards
the price of the materials purchased by the Conpany, al-
though to safeguard the interests of the Railway Board sone
restrictions have been placed with regard to the use and
di sposal of those materials onthe Conpany who had becone
awar e thereof by purchase for-aprice. |In refutation of the
stand taken by the appellant, it is asserted that under the
terns and conditions of the contract, it is not obligatory
for the Conpany to purchase all the materials required for
the construction of the wagons, fromthe Governnent Stores
or with the assistance of the Governnent agai nst 90% advance
paynent . It is submitted that inaccord with the terns of
the contract, lot of raw material against which no such
advance was taken, was purchased by the Conpany and used in
the construction of the wagon. Wth our  perm ssion, an
affidavit has been filed before us on behalf of’ the Conpany
to support this assertion of fact.

(1) [1972] 2 S.C R 927.
(2) [1967] 195 S. T. (1360).
(3) AI.R 1976 S.C. 2108.
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Dr. Singhvi has further submtted that the terms of the
contract in question are materially different from those
which were in question in Hi ndustan Aeronautics case and in
Ms. Variety Body Builders (supra) and consequently /those
deci si ons cannot govern the instant case.  According to the
Counsel, the instant case is nore in line with the decisions
of this Court in Patnaik and Conpany v. State of Oissa(l)
and T.V. Sundram |yengar & Sons v. State of Madras. (2)

The first question for consideration is: whether all the
raw nmaterials wused in the construction of the wagons are
those agai nst the 90% val ue of which advance is drawn by the
Conpany fromthe Railway under Special Condition 4 ?

In this connection, it may be noted that there is noth-
ing in the terns and conditions of the contract which ex-
pressly or by necessary inplication binds the Conpany to
procure and use only this raw material for which advance has
been drawn by it fromthe Railway. There is positive evi-
dence (i.e. unrebutted affidavit of Shri C P. Gupta, Senior
Accounts and Finance Oficer of the Conpany) that m execu-
tion of the contract in question, the Conpany has used such
raw naterial al so against which no advance was drawn from
the Rail way.

The raw material used in the manufacture of the wagons
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may be split up into three categories:

1. \Wheelsets, axle boxes supplied by the
Rai lway free of cost (vide Special Condition
6) .

2. Raw materials such as steel against
whi ch advance was dr awn.

3. Raw materials against which no such
advance wag drawn.

The first category was admittedly the property of the
Rai | way There can be no dispute that the third category was,
at all tinmes material, the property of the Conpany. Contro-
versy converges on category (2). Does such material procured
by the Conpany, agai nst 90% advance, becone the property of
the Railway before its use in the manufacture of the wagons
? Should the "on account" paynent received fromthe Railway
by the Company under Special Condition 4, on 90% of the
value of the materials, be taken as paynent towards the
price of the materials ? O, should it be taken as paynent
towards the price of the wagons ?

Answers to these questions turn on a construction of the
ternms —and conditions of the contract. A correct construc-
tion, in turn, depends on a reading of the Standard and
Special conditions as a whole.. It would not be proper to
cull out a sentence here or a sub-clause there and read the
sanme in isolation. Again what is required is not a

(1) [1965] 16, S.T.C. 369 (S.C).

(2) [1975] 35, S. T.C. 24 (S/C)).
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fragmentary  exam nation in parts but an overall view and
under standi ng. of the whole. Again, it is the substance of
the docunents constituting the contract, and not nmerely the
Form whi ch has to be | ooked into.

The real intention of the contracting parties is
primarily to be sought within the four corners of the
docunent s cont ai ni ng Standard and Speci al Conditions of the
ContraCt. If such intention is clearly discernible from
these docunents, it will not be proper to seek external aid
from the stereotyped Indemity Bond which 'is not only
collateral but also posterior in point of time to the con-
tract. It will bear repetition that there is no conflict or
i nconsi stency between Standard Condition 15 and the Specia
Conditions. The terns and conditions of the contract, read
as a whole, indubitably lead to the conclusion that the
property in the nmmterials procured or purchased by the
Conpany, against the 90% val ue of-which advance is taken
from the Railway, does not before their use. in the con-
struction of the wagons, pass to the Railway. Reasons for
arriving at this conclusion are as under

(i) Cause (a) of Special Condition 4 which pro-
vides for "On Account" paynent upto, 90% of the' value | of
steel and other raw materials procured by the firm (Conpa-
ny) is to be read with C ause (b) which nakes it clear that
such "On Account’ payment is a part of the "full contract
price" "for each conpl eted wagon".

(ii) Condition 5 while inposing restrictions as
to. the use and disposal of naterials against which advance
is taken, further gives a pre-enptive right to the Govern-
ment to purchase all surplus or unserviceable materials from
the Conpany on its "being paid such price as Government rmay
fix with due regard to the condition of 'the material". | f
the materials belonged to the Government or the Railway, no
guestion of purchasing the same from the Conpany could
arise. No one can be a seller and purchaser of the sane
property at the sane tine.

(iii) Special Condition to provides in unequivo-
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cal terns that no Sales Tax on materials including steel or
conponent s wil | be rei nbursed by the Railway. Board"
This condition postulates two things: First, that the
Conpany becomes the owner of the materials by purchase and
therefore, in that capacity becones liable to the charge of
Sal es Tax which it cannot, because of this covenant to the
contrary, pass on to the President/Railway Board. Second,
such steel and conponents are not the property of the Rail-
way. They were not supplied by the President/Railway free
of charge under Special Condition 6.

(iv) There is no condition or termin the contract
that the material purchased, by the Conpany after draw ng
on account’ paynent to the extent of 90% of the value of
the material shall becone the property of the Railway.
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(v) Standard Condition 16 provides that if within twelve
nonths after delivery, any "defect arises from inferiority
of. material or workmanshi p* the Conpany shall be liable to
remedy the deffect, and to deduction of noney due to it.
This Condition al so presupposes that the inferior materia
used was not the property of ‘the Railway but of the Conpany.

(vi) The stipulation in the Indemity Bond making the
Conpany responsible for safe custody and protection of the

"Stores and articles" against all risks till they are duly
delivered to the Railway, or as they may direct, nor the use
of the words "of the Railway", therein, in our opinion, in

the face of clear Conditions of the contract, is a ground to
hold that the materials purchased by ‘the Conmpany construc-
tion of the wagons woul d-becone the property of the Railway
i medi ately on advance of an anount equal to 90% of their
val ue under Special Condition 4.

As rightly pointed out by the Hi.gh Court the word 'of’
in the expression "Of the Railway" used in the Indemity
Bond in the context of "stores and articles" appears to have
been |oosely wused. Mreover these "stores and articles”
m ght include the wheel sets and articles supplied by the
Rai lway free of charge fromits stores under Special Condi-

tion 6. The expression O the Railways’' m ght have been
possi bly used in the context of such conponents bel onging to
the Railway. Furthernore, under Condition 5, in ‘respect
of all surplus material, the Railway had been given a

right of preenption. Even so nuch capital cannot be made
out of the use of this |oose expression in the Indemity
Bond, when the Conditions enbodied in the contract docu-
ments read as a whole, clearly showthat the property in-the
materials purchased by the Conmpany with the assistance of
the’ Railway/ Gover nnent does not pass to the Railway.

The upshot of the above discussion is that wth the
exception of wheelsets (with axle boxes and coupl eS), sub-
stantially all the raw materials required for the construc-
tion of the wagons before their use belong to the Conpany
and not to the President/Railway Board. 1In other words with
the exception of a relatively small proportion of the conpo-
nents supplied under Special Condition 6, the entire  wagons
including the material at the time of its conmpletion for
delivery 1is the property of the Conpany. This neans that
the general test suggested by Pollock and Chal ners has been
substantially albeit not absolutely satisfied so as to
indicate that the contract in question was one for the sale
of wagons for a price, the Company being the seller and the
President/Railway Board being the buyer. It is true that
technically the entire wagon including all the material and
conponents used in its construction cannot be said to be the
sole property of the Conpany before its delivery to the
Purchaser. But as pointed out by Lord Hal sbury in the above
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guot ed passage fromhis renowned work neither the ownership
of the materials nor the value of the skill and |abour as
conpared with the value of the materials used in the nmanu-
facture is conclusive. Nevertheless, if the bulk of the
material used in the construction belongs to the nanufactur-
er
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who sells the end product for a price that will be a strong
pointer to the conclusion that the contract is in substance
one for the sale of goods and not one for work and | abour

Be that as it may O ause (1) of Standard Condition 15
di spels all doubt with regard to the nature of the contract.
This clause stipulates in unn stakable terns that as soon as

a vehicle has been conmpleted, the Conpany wll get it
examned by the Inspecting Officer and subnmit to the Pur-
chaser an 'On Account’ Bill for 90% of the value of the

vehicle and wthin 14 days of the receipt of such bil
together with a certificate of the Inspecting Oficer, the
Purchaser wi'll pay 90%hbill and on such paynment, the vehicle
i'n question wll become the property of the Purchaser
There coul d be no cl earer expression of the intention of the
contracting parties than this clause that the contract was,
i n substance, one for the sale of manufactured wagons by the
Conpany for a stipul ated price

We woul'd therefore affirmthe finding of the H gh Court
on this point.

The ratio of H ndustan Aeronautics (supra) is not ap-
plicable. 'The present case has sone special features which
did not figure in H ndustan Aeronautics.. In that case from
the ternms and conditions the contract then under considera-
tion and the report of the Commercial Tax Oficer, these
facts appeared to be well established:

(i) the material used in the construction
of coaches before its use was the property of
the Railway.

(ii) There was no possibility of any other
mat eri al being used excepting which bel onged
to the President/Railway before its use in the
construction of -coaches-purch. 'This fact was
borne out fromthe report of "the Comercia
Tax O ficer.

(iii) Further in the contract in question
in that case, there was no term correspondi ng
to Cause (1) of Standard Condition 15. Thi s
Court therefore found that the difference
between the price of a coach and the cost of
material could only be the cost of services
rendered by the assessee. Such is not the
case here. The bulk of the material used in
the construction of the wagons, as already
di scussed above, in the instant case belongs
to the Company before its use.

State of Cujarat (Conm ssioner of Sales,  Tax, Ahmeda-
bad) v. Ms. Variety Body Builders (supra) cited by Shr
Mehta, also is clearly distinguishable fromthe facts of the
instant case. There the bulk of the materials used in the

construction of coaches was supplied by the Railway. Even
| abour was supplied by the Railway. The contractor mainly
contributed his |abour and skill to manufacture the end
product, being the Railway Coaches, under the constant
supervision and control of the Railway. Fromthe totality
of the material terns and conditions in the agreenent, in
that case, it was
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not possible to hold that the parties intended that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 17 of 17

Contractor transferred the property in the coach to the
Rai lway after its conpletion. Reality of the transaction as
a whole indicated that the contract was one for work and
| abour while in the instant case the converse is true.

The case before us is nore in line with the decision of
this Court in Patnaik and Conpany v. state of Oissa
(supra). The appellants therein had entered into an agree-
ment with the State of Orissa for the construction of
bus-bodies on the chassis supplied by the CGovernor. The
agreement provided inter alia that the appellants were
responsible for the safe custody of the chassis from the
date of their receipt fromthe Governor till their delivery
and they had to insure their prem ses against fire, theft
etc. at their own cost. The appellants had to construct the
bus-bodi es in the npst substantial and workmanlike manner
both as regards naterials and otherwi se in every respect in

strict accordance w th the specifications. They had to
guarantee the durability of the body for two years from the
date of delivery. It was also provided that all works

under the contract should be open to inspection by the
Controller or Oficers authorised by himand such officers
had the right to stop-any work whi ch had been executed badly
or with materials of inferior quality and on receipt of a
witten order the appellants had to dismantle or replace
such defective work or material at their own cost. The
Buil ders were entitled to 50% of the cost of the body-build-
ing at the time of delivery and the rest one nmonth thereaf-
ter. The ' question before the Constitution Bench of this
Court was whether on these facts, the contract was one for
work or a contract for sale of goods. This Court held (by
majority) that the contract as a whol e was a contract for

sal e of goods and therefore the appel l ants were
liable to sales-tax on the amounts received fromthe State
of Orissa for the construction of the bus bodies. |In reach-

ing at this conclusion the Court paid due regard to the fact
that wunder that contract the property in the bus-body did

not pass to the Governnent till the chassis with the bus-
body was delivered at the destination to'be named ~by the
Controller.. Till the delivery was nmade the busbody re-

mai ned the property of the builder. This clinching ‘circum
stance also promnently figures in Standard Condition 15 in
the instant case, also.

For the foregoing reasons, the appeal fails and is
di sm ssed with costs.
P. H P. Appeal di sm ssed.
455




