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ACT:
Arbitration Award, Registration of--power of court to extend
time for filing--The Arbitration Act, 1940 (X of 1940), s.
14(2)--Indian' Registration Act, (XVI of 1908), ss. 17,
49--Indian Limtation Act, (IX of 1908), Art. 178-1ndian
Succession Act; 1925 (XXXI'X of 1925), S. 192.
HEADNOTE
By neans of a will the respondents husband autliorised her

to adopt the appellant, and the will was duly registered
after the death of the testator. | The relevant portion of
the will ran thus:-

"Under this wll, | am authorising the said Chanpala
| shwardas to execute the sane. | have appointed him the
executor of this wll. Under the said wll “the said

Chanpal al al one shall be the full owner of my entire novable
and i nmovabl e property and the executor of the will after ny
811

death if |I adopt himduring ny lifetine or-evenif my wfe
adopts him (after ny death)."

The appellant applied for appointnent of a curator under
S. 192 of the Succession Act but subsequently the parties
entered into an agreement for arbitration in the nmatter.
Three arbitrators were appointed and the tine for making the
award was extended by the Court on their application. The
arbitration agreenment stated that the arbitrators ‘had to
deci de what should be the respective rights of the parties
in the estate in case the respondent adopted the appellant.
An award was made and filed in Court by the arbitrators to
the effect that the respondent should adopt the appellant
according to Hi ndu Law wi thin four nonths failing which the
appel  ant woul d be their and executor of the entire property
of the deceased and the respondent would be entitled to a
mai nt enance of Ks. 200 per nensem But it in spite of the
respondent’s readi ness to adopt, the appellant refused to be
adopted within four nonths, he would not have any right in
the property nor would he be the executor. The award was at
first unregistered and on being returned it was subsequently
regi stered and refiled in Court. The attorney of two of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

arbitrators furnished to the Sub-Registrar alist of the
property covered by the award. The proceedi ngs under the
Succession Act and the Arbitration Act were then separated.
The respondent nade an application under s. 14(2) O the
Arbitration Act, and the appellant applied for setting aside
the award. The Court passed a decree in ternms of the award.
The Hi gh Court on appeal by the appellant upheld the award.
On appeal by a certificate of the High Court the appellant
contended that being an executor lie could not refer the
matter to arbitration, that the award was not filed wthin
the time prescribed by the Limtation Act, that it was not
regi stered according to law, that the First Additional judge
had no jurisdiction to extend tinme for naking the award,
that the arbitrators were guilty of m sconduct and the award
was in excess of the power given to themand that even if
the award was proper and | egal the respondent having refused
to adopt the appellant the decree should have been as
provided by the award on the happening of the contingency
and the Court passing the decree had no jurisdiction to take
subsequent events into consideration

Held, that the filing of the award by the arbitrators after
notice to the parties was not barred by limtation as Art.
178 of the Limtation Act applied to applications nade by
the parties and not to the filing of "the award by the
arbitrators
The award required registration but the filing of an un-
regi stered award under S. 49 of the Registrati on Act was not
prohi bited; what 'was prohibited wasthat it could not be
taken into cvideince so as to affect inmovable property
falling under
S. 17 O the Act.

812
The Court had jurisdiction to entertain the application for
filing the award and to extend tine for filing it.

By the will the appellant could not get the property of the
Bai testator nor was he constituted an executor except in
the event of his being adopted and therefore he could enter
into the arbitration agreenent.
The agreenment for arbitration having specifically /stated
that the consequences of adoption or non-adoption were to be
decided by the arbitrators, they rightly laid down what was
to happen if the adoption did not take place owing to  the
default of either party, inposing atine [imt Was inplicit
in the ternms of the agreenent and their award was not ~in
excess of the power given to them by ~the ~arbitration

agreenent .

The award could not be treated as having perverted the |ine
of succession by nerely stating that if the adoption did not
take place the respondent would receive | share of the

testator’s property and it would form her stridhan

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 34 of 1956.

Appeal fromthe judgnent and order dated February 19,
of the former Nagpur Hi gh Court, in Msc. Appeal No.

1949, arising out of the judgment and decree dated Novemnber
22, 1949, of the First Additional District Judge, Akol a,

Civil Suit No. 12-A of 1948.
C. B. Agarwal a and Ganpat Rai, for the appellant.

S. K. Kapur and B. P. Maheshwari, for the respondent.
1960. January, 21. The Judgment of the Court was delivered

by

KAPUR J. KAPUR J.-This is an appeal against the judgnent and
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order of the Nagpur Hi gh Court and arises out of proceedings
under the Indian Arbitration Act.

The appellant in this case is Chanpal al and the respondent
is Samarath Bai, the wi dow of Lal Chand. The parties who
are Jains belong to Balapur in the district of Akola in the
previous State of Madhya Pradesh. The relationship of the
parties is shown by the foll ow ng pedigree table:

813
Phool Chand
I A j
Nanak Chand Khushal Chand Sundar | a
| | |
Bul akhi das= Lal chand= Deol a
j i vanbai Samar at hbai
|- |--em e | |
|~ | |
Babi bai = Rat anbai =
Rasi kIl al Vijay Kunar
|
EEREEEEEPEEEE [ |
| | _ |
| shwar das Bagl al Di gamber Das
| |
Chanpal al |
|
EEEREEETEE |- |
| | |
Sakar chand Vi-naychand Vi mal chand

On  Septenber 14, 1944, Lal Chand made a will by which he
aut horized his wife Samarath Bai to adopt Chanpal al and nade
certain disposition of his property.~ Lal  Chand died on
Sept enber 26, 1944. On Cctober 20, 1944, the appell ant made
an application wunder s. 192 of the Succession Act to the
First Additional District-Judge of Akola for the appointnent
of a Curator. This ~was Msc. Judl. No. 3 of 1944,
Notices were issued to the respondent, Samarath Bai and her
daughters, The will was registered on Decenber 29, 1944. On
January 10, 1945, an arbitration agreenent was entered into
bet ween t he appell ant and the respondent and on January " 16,
1945, both parties applied for stay of proceedings in the
case (M sc. Judl . No. 3 of 1944) and the case was
adjourned to March 28, 1945, and then was adjourned to June
18, 1945. On that date the arbitrators nade an application
to the First Additional District Judge for extension of tine
for four months for making the award. . This application was
opposed by the appellant but the court gave three nonths’
time on July 26, 1946. The award was made on COctober 18,
1946. On Cctober 21, it was filed by the arbitrators in the
court of the First Additional District Judge who on Cctober

30, gave to the parties ten days’ tine for objections. On
November 15,
814

1946, the appellant filed objections to the award and on
January 31, 1947, the respondent applied for a judgnent - in
terms of the award and for a decree. The award was
unregi stered and therefore at the request of the respondent
it was handed over for getting it registered to Mthulal who
was an attorney of two of the arbitrators Mgandas and
Sakar chand. On February 7, 1947, he presented it for
registration to the Sub-Registrar but the Sub-Registrar
returned it as it was not acconpanied by a list and
particulars of the property covered by the award. On
February 15, 1947, +the list and particulars signed by
Mthulal were supplied and the award was represented for
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registration by Mthulal. As he was an attorney of only two
of the three arbitrators the Sub-Registrar registered the
docunent on March 26, 1947, in regard to said arbitrators
and refused it qua the third arbitrator, Bhogilal. But
under the orders of the Registrar the docunent was
registered in regard to Bhogilal also and it was refiled on
July 21, 1948, in the Court of the First Additional District
Judge. He ordered the two proceedi ngs one under s. 192 of
the Succession Act and the other under the Arbitration Act
to be separated and the proceedings under the Arbitration
Act were ordered to be registered as a suit on August 14,
1948, and on August 30, the court ordered a pr oper
application as required under the H gh Court Rules to be
filed. On Septenber 15, 1948, an application under s. 14(2)
of the Arbitration Act was filed. On Cctober 14,1948, the
appel lant filed an-application for setting aside the award
and therein raised various objections which were rejected
and on Novenmber 22, 1949, a judgnent was passed in
accordance with the terns of the award followed by a decree.
Against this order the appellant took an appeal to the High
Court —which was dism ssed on February 19, 1954, The High
Court held that the application filed. by the respondent
dat ed Septenber 15, 1948, under s. 14(2) of the Arbitration
Act was not within time but the original application filed
by the arbitrators on Cctober 21., 1946, was wthin tineg;
that no objection could be takento the award on the ground
t hat
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there were two awards one by the arbitrators and the other
by Mthulal who had added to the award by giving the Iist
and particulars; that the First Additional = District Judge
was authorised to extend tine for making an award an the
application of the arbitrators and he was properly seized of
the case; that no mi sconduct had been proved and that no
illegality had been established and that the appellant did
not get anything under the will except on adoption nor was

he wuntil then constituted an executor. Agai nst this
judgrment this appeal has been filed on a certificate by the
H gh Court.

In appeal before us counsel for the appellant raised six
points: (1) the filing of the award was not withintime -as
no application was made under s. 14 within the time allowed
by the Limtation Act; (2) that the award required
registration and was not registered in accordance with |aw
and the nmere fact that it was registered does not clothe it
with legality ; (3) the First Additional District. Judge
had no jurisdiction to grant three nonths’ ‘extension of time
to the arbitrators for making the award whi ch was granted on
July 26, 1946 ; (4) that the arbitrators were guilty of ms-
conduct; (5) that the award is in excess of the power given
to the arbitrators under the agreenment of “arbitration and
(6) even if the award was proper and |egal the respondent
had refused to adopt the appelant and therefore the decree
shoul d have been as provided by the award on the happening
of that contingency and in the alternative the First Addi-
tional District Judge who passed the decree had no
jurisdiction to take subsequent events into consideration

In our opinion points nos. 1, 2 and 3 are wholly without
substance. The award was made on Cctober 18, 1946, and the
arbitrators filed it in the court of the First Additiona

District Judge and they also gave notice to the parties by
regi stered post informng themof the naking of the award.
It has not been shown as to how the filing of the award is
barred by limtation. Article 178 of the Linitation Act
whi ch was
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relied upon by the appellant applies to application, nade by
the parties and not to the filing of the award by the
arbitrators

The second question that the award required registration and
could not be filed by the arbitrators before it was
registered is equally wthout substance.The filing of an
unregi stered award under s. 49 of the Registration Act is
not prohibited; what is prohibited is that it cannot be
taken into evidence so as to affect imoveable property
falling wunder s. 17 of that Act. That the award required
registration was rightly admtted by both parties. It was
contended by counsel for the appellant that under s. 21 of
the Registration Act and the rules nmade tinder s. 22 a
description of the property was necessary and as that was
supplied through Mthul al who, according to counsel, did not
have the necessary authority to do so, the award nust be
taken to be an inconplete docunent which could not be
registered. The High Court has found that in t he
circunstances of this case l'ists were not necessary and
therefore anything done by Mthulal whether authorised or
not wll not affect'the legality of the registration. The
third point that the First Additional District Judge before
whom the application was nmade for extending the time for
nmaki ng t he award had no jurisdiction is al so not
sust ai nabl e, It so happened that the court which had
jurisdiction 'to entertain applications for the filing of
awards was the sanme before whomthe application under s. 192
of the Succession Act had been filed.  If that court was the
proper court in which such applications were to be made then
no defect can be found in the application being nade to that
court or that court giving such extension

The ground on which the charge of msconduct of the
arbitrators was founded was that the arbitrators had before
hearing the parties decided anpbngst thenselves that they
would give a particular award. The H gh Court has found
that this charge has not been proved. It was based on a
statement of the appellant that one of the arbitrators,
Magandas, had suggested to himthat —he, the appellant,
shoul d agree to give to
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the respondent an absolute estate in a portion of the
property and if that was done the dispute would be settled,
but he was agreeable only to giving a life estate and the
arbitrators then told himthat in that case they would give
an absolute estate to the respondent. " As the Hi gh Court has
pointed out this fact was not pleaded in the first
application of objections filed by the appellant and it was
in its opinion an after-thought. Reliance was also placed
on the follow ng statenent of Magandas in cross-examn nation
as P.W 3:

" W had decided as to how the award was to be made by us,
but as these two persons did not come we made t he
application to the Court for extension of tinme "

But the explanation of the other arbitrators was that they
wanted to bring about an am cable settlenent and had gone to
Bal apur and then to Akola. The appellant and his brother
had pronmised to followthemthere but as they did not turn
up an application was made for extension of time. There is
nothing wong in what the arbitrators did and it cannot be
said that, any inference of nmisconduct can be drawn from
thi s evidence.

It was then subnmitted that the award was in excess of the
powers given to the arbitrators and was therefore invalid.
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This point was divided into three points: (i) that the
reference itself was invalid and therefore the award was a
nullity; (ii) that the award was in excess of the powers
given to the arbitrators and (iii) the award was contrary to
law on the face of it. In support of point No. (1) it was
submitted that the appellant having accepted the office of
an executor could not enter into an arbitration concerning
the execution, authority to adopt or the property covered by

the will. It is unnecessary to decide the vitality of this
poi nt because according to the true construction of the wll
the appellant was not to become the executor till he had

been adopted. Paragraph 10 of the will was as foll ows:
" | have this day, nade as above the wilt of ny estate.

Under this will, | am authorising the said

818

Chanpal al |shwardas to execute the sane. | have appointed
him the executor of this will. Under the said wll, the

said Chanpal al” al one shall be the full owner of ny entire
novabl e and .inmoveabl e property and the executor of the wll
after nmy death if | adopt himduring ny lifetinme or even if
ny-w fe adopts him (after ny death).

" The words " under the said will the said Chanpal al shal
be the executor of the will after nmy death if | adopt him
during my lifetine or even if my wife adopts him after ny
death " show that the appellant was to becone executor after
his adoption and as he was not ‘adopted he cannot be the
executor and therefore the argunent that an executor cannot
enter into arbitration does not arise and we do not think it
necessary to ‘decide this matter beyond saying that the
appel l ant was not constituted an executor eo nomniniee but
was to be an executor if he was -adopted. Simlarly the
guesti on whet her the appellant after accepting the office of
an executor had renounced it or a discharge was necessary
under s. 301 of the Succession Act does not arise.

Points (ii) and (iii) my be taken up together. It was
argued that the award is in excess of the power given to the
arbitrators because it (determined the rights of the
appel l ant as an executor and because it was in excess of
par a. No. 1 of the arbitration agreenent which provided
that the arbitrators should maintain the gifts to charities
and the gift in favour of the testator’s daughters and
others. It is difficult to see how the award has 1ost sight
of this paragraph. As a matter of fact the arbitrators have
mai ntained the gifts to charities and other gifts nade by
the testator in the will and they have clearly stated that
the person becom ng the owner of the deceased’'s property,
will have to provide for the maintenance of the persons
named in the will and pay the charities therein enurerated.
Anot her objection raised was that according to the
arbitration agreenment the arbitrators had to 'enforce the

will and, not to act outside it and also ‘they could not
inmpose a limt of tine for adoption. How they
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have acted dehors the wll has not been shown: The

contention raised was that according to the arbitration
agreenent the arbitrators had to decide in what proportion
the parties to the dispute were to " enjoy " the estate of
the testator and not that one of themwll get nothing at
all. As we read paragraph 10 of the will, and the High
Court also so construed it, the appellant could get the
property of the testator only if he was adopted by the
testator or his wi dow, the respondent. It is not correct,
therefore, to read the termof the arbitration agreenment as
nmeani ng that the appellant was to get at |east sone portion
of the property irrespective of his being adopted.
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Paragraph 2 of the arbitrati on agreenent shows that they had
also to decide that in case the respondent adopted the
appel l ant what should be the respective rights of the
parties in the estate. The arbitrators decided that the
respondent shoul d adopt the appellant according to H ndu Law
within four nmonths before February, 1947, and if the
respondent failed so to do within the tine above specified
the appellant would be the heir and executor of the
deceased’'s entire property and the respondent would he
entitled to Rs. 200 per nensem as nmaintenance. But if in
spite of the respondent’s readi ness to adopt the appell ant
refused to be adopted within four nonths, he would not get
any rights in the property of the deceased nor would he be
the executor. As it was specifically stated in t he
arbitration agreenent that the consequences of the adoption
or non-adoption were to be decided by the arbitrators, they
rightly laid down what was to happen if the adoption did not
take place and also provided that if it was due(,, to the
def'aul t~ of the appell ant” one consequence will follow and if
it _was the default of the respondent another consequence
would follow. The words of the agreement "In the sane way
the arbitrators may al'so decide that in case it is decided
that the party No. 2 should adopt the party No. 1 and if
that thing i's accepted by the party No. 1 and in case the
adoption takes place, what shall be the rights of both the
parties and - how they wll stand in respect of t he
property ............ ..
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nmean that the power to limt the tine was inplicit because
the happening of these events could not  be left for a
limtless period.

The courts bel ow have found-on the evidence that the
appel l ant was not prepared to be adopted. W have been
taken through the evidence and we find no reason to differ
from the opinion of the H gh Court that the appellant was
not prepared to be adopted. His attitude in regard to that
matter is clear fromground No. 37 of the G ounds of Appea
taken by himin the H gh Court which was: -

" The lower Court erred in holding that Chanmpalal was not
within his rights in consenting to get adopted by M.
Samarathbai within the tine fixed by the arbitrators without
prejudice to his objections against the award "

and the courts have rightly conme to that conclusion. In
this view of the matter the alternative argunent of taking
subsequent events into consideration does not arise.

It was al so argued that by nmaking the award the arbitrators
had perverted the line of succession. . Al that the award
has stated is that in case the adoption takes place the
respondent would receive | share of the property of the
testator and it would form her stridhana. How that has
perverted the line of succession is difficult to understand.
There is no force in this appeal and it nust there. fore be
di smssed with costs.

Appeal dism ssed.
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