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HEADNOTE
The John MIlls comprising of three textile mlls and one
flour mll were jointly owed by several persons. The

financier of the MIIls filed a suit for recovery of the
amount due to him During the pendency of the suit a
recei ver was appointed to take possession of the flour nills
but he was not empowered to run the mlls directly w thout
further directions of the court. A prelimnary decree  was
passed in the suit directing anong other things that the
receiver was to continue until discharged. Thereafter, ~an
arrangenent was made for running the mlls and the court
directed that the appellant, who was one of the co-owners of

the mlls, be given a |lease of the flour mll ~for three
years by the receiver. |In the |lease deed the appellant
undertook to deliver back possession to the receiver /upon
the expiry
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of the three years. Shortly thereafter, a final decree was
passed in the suit but it was silent in regard to the
recei ver appointed earlier. On the expiry of the three year
term of the lease the court directed the receiver to take
back possession of the flour mll fromthe appellant. The
appel l ant contended (i) that after, the passing of the fina
decree the receiver ceased to 'be a receiver in respect of
the rights of the co-owners and could not dispossess the
appellant, and (ii) that the appellant could only be
di spossessed by a suit filed by the receiver and not by a
sumrary procedure.

Hel d, that the receiver continued by the prelimnary decree
was entitled to function till he was discharged. The |ega
position with regard to the continuance of receivers is
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that: (i) if a receiver is appointed in a suit unti
judgrment, the appointnent is brought to an end by the
judgrment in the suit; (ii) if a receiver is appointed in a
suit wthout his tenure being expressly defined, he wll
continue till he is discharged; (iii) even after the fina
di sposal of the suit, though as between the parties to the
suit his functions are usually term nated, the receiver con-
tinues to be answerable to the court till he is finally
di scharged, and (iv) the court has anple power to continue
the receiver even after the final decree if the exigencies
of the <case so require. The final decree in the present
case did not finally dispose of the suit and did not bring
the appoi ntnent of the receiver to an end.

Held, further that the court was entitled to direct the
appel l ant to give back possession of the flour mll to the
receiver. The court was nmerely making suitable arrangenent
f or the running of the mill in the course of its
adm ni stration of the estate through the receiver. The mll
had been |eased out to the appellant wth an express
condition that -he should redeliver the property to the
receiver —on the expiry of thelease and the court was
conpetent under 0. 40 r. 1(1)(d) Code of Civil Procedure to
confer a power on the receiver to recover the property from
the appellant. It was not necessary for the receiver to
file a suit for the recovery of the property.

JUDGVENT:

ClVIL APPELLATE, JURI SDICTION.~ Crvil Appeal No.110 of 1961
Appeal by special |eave fromthe judgnent and order dated
Cctober 14, 1960, of the Allahabad Hgh Court in First
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1961. April 11. The, Judgnent of the Court was delivered
by

SUBBA RAO, J.-This appeal by special leave is directed
agai nst the judgment dated COctober 14, 1960, of = the Hi gh
Court of Judicature at Allahabad confirm ng the order passed
by the Civil Judge, Agra, directing the Oficial Receiver to
take possession of the property of the appellant.

Thi s case illustrates how the enf or cenent of an
interlocutory order appointing a Receiver nmade in the
interest of all the parties concerned could be obstructed
and the object of the order itself be defeated by dilatory
tactics adopted by one party or other

At Agra, there were three spinning nills and one flour

mll, all of which together were described as the Johns
MIIls; and, originally, the John famly or their
predecessors were the owners of all these mlls. At the

time the present proceedings were initiated, other persons
had acquired interest therein. The follow ng persons were

the joint owners of the mlls: (1) Hiralal Patni, the
appellant, and Mnni Lal Mehrt... 19/40th share; (2)
Ganbhi rmal Pandiya Private Ltd.... 8/40th share; (3) Messrs.

John & Co .... 11/40th share; and (4) |I.E. John ... 2/40th
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share. Set h Loonkaran Sethiya, respondent No. 1, advanced
| arge anmobunts to Messrs. John & Co. on the security of its
busi ness assets and stocks. On April 18, 1949, the said
Sethiya filed 0. S. No. 76 of 1949 in the Court of the G vi

Judge, Agra, against John & Co. for the recovery of the
amount due to himby sale of the assets of the said conpany.
To that suit the partners of Messrs. John & Co., for

conveni ence described as "defendants 1st set", and the
partners of Messrs. Johns Jain & Co., who were for
conveni ence described as "defendants 2nd set", were nade
parties. Pending the suit, the said Sethiya filed an
application, under O XL, r. 1, Code of Givi

871

Procedure, for the appointnent of a Receiver. By an order
dated My 21, 1949, the learned Cvil Judge appointed two
joint Receivers and directed themto run the three spinning
mlls. Hiralal Patni filed an appeal against that order to
the H gh Court at All ahabad, and the said Court by its order
dat ed August 22, 1949, nodified the order of the Cvil Judge
confining the order of appointnent of Receivers only to the
share of  Messrs. John & Co. -in John Jain Mehre & Co.
Loonkaran Set hi ya nade anot her application in the Court, of
the Gvil Judge for the appointnent of a Receiver for the
property of Hiralal ‘Patni  and the |earned Cvil Judge by his
order dated Decenmber 1, 1951, directed the Receivens to take
possession of the ~appellant’s share in the mlls also
Agai nst this order an appeal was preferred to the H gh Court
and the operation of the said order was stayed pending the
di sposal of the- appeal. On April 5, 1954, the Cvil Judge
passed a prelimnary decree against the defendants therein
directing themto deposit the decree "anmpunt in-court within
the prescribed tinme, and in default the plaintiff was given
aright to apply for a final decree for sale of the business
assets of the defendants. The decree al'so gave a right to
apply for a personal decree in case the sale proceeds were
not sufficient to discharge the decree. The prelimnary
decree directed that the Receivers should continue/ on the
property until discharged. Hiralal Patni preferred'a appea
to the H gh Court against the said prelimnary -decree and
applied for interimstay of its operation. On August 23,
1955, the Hi gh Court discharged the Receiver,,; appointed by
the learned. Civil Judge, and appoi nted another Receiver in
their place. On March 25, 1955, the learned Civil - Judge
prepared a schenme for running the mlls, and the parties
preferred appeals against that scheme to the H gh Court.
The said appeals were conprom sed and under the term, of
the conpromi se the parties agreed to take different mlls on

| ease for a period of three years fromthe Receiver. On
January 14, 1956, the Receiver executed a |lease in respect
of the flour mlIl in favour of Hralal Patni for a
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period of three years. Under the |lease deed it was  agreed
that he should deliver the dem sed premi ses to the Receiver
upon the expiry of the term In due course, on March 14,
1956, a final decree was nmade in the suit for the sale  of
the properties, but the final decree was silent in regard to
the Receiver appointed earlier. On Septenber 29, 1958,
H ralal Patni applied to the H gh Court for extension of the
| ease by three years. On January 16, 1959, the Hi gh, Court
rejected the application on the ground that the |ease was
only a stopgap arrangenent and that it was for the Receiver
to make a fresh arrangenent for the future under the
supervision and directions of the Cvil Judge, Agra. On
January 17, 1959, the Receiver applied to the Cvil Judge
for instructions whether he should proceed at once to
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di spossess the appellant. On notice, Hralal Patni raised
various objections and clainmed that he was entitled to
remain in possession of the property as its owner. The
| earned Civil Judge disallowed his objections and held that
the Receiver derived his authority from the prelimnary
decree, and directed the Receiver to |lease out the said
flour mll by auction for a period of two years. Pur suant
to that order, an auction was held, and the appellant was
the highest bidder, and he paid the |ease ambunt and
executed a formal | ease deed. Not satisfied with the order
of the Civil Judge, Hralal Patni preferred an appeal to the
H gh Court. The Hi gh Court in an elaborate judgnent
consi dered the contentions raised on behalf of Hiralal Patni

and di snmissed the appeal. Hence the present appeal

Learned counsel for the appellant raised before us the
fol l owi ng three cont enti ons, whi ch t he appel | ant ,
unsuccessfully raised before the H gh Court as well as

before ~the G vil Judge. (1) On a true construction of the
rel evant orders the Receiver has no power to di spossess the
appel l ant'. _in such a way as to prevent himfromworking his
flour mill. (2) After the passing of the final decree,
though the Receiver nmay continue for the purpose of
accounting and discharge of debts, he cannot exercise any
powers in respect of the rights of the parties. And (3) in
any view, as the appel l'ant
873
acquired a right under a lease deed and continued in
possession after its expiry, he could be dispossessed only
by a suit and not by a summary procedure.
The first question turns upon the construction of the
rel evant orders. The - Cvil~ Judge appointed two joint
Receivers by an order dated May 21, ~ 1949. It it not
necessary to consider the said order as the final order that
governed the rights of the Receiver and the parties was that
made by the Hi gh Court on appeal on August 22, 1949. After
considering the contentions of the parties, the Hgh Court
cane to the conclusion that a Receiver should be appointed
to be in charge of the entire property, imoveabl e and nove.
able, of the defendants 1st set for its protection and
preservation. The order of the Hi gh Court described the
John fam |y as defendants 1st set to the suit, and defendant
5, Hralal Patni, defendant 6, Minnilal Mehra, and Messrs.
John Jain Mehra & Co. as defendants 2nd set. This order was
confined only to the properties of defendants 1st set. The
Hi gh Court further proceeded to state:
"In the finance agreenment in plaintiffs
favour, the plaintiff was not given-any right
to enter into possession on non-payment or to
run the mills...... There being no right given
to the plaintiff to enter into possession and
manage the nills or to have a receiver
appoi nted, a receiver can be appointed only
under Order 40, rule 1 of the Code of G vi
Procedure.”
Adverting to the contention raised by the defendants that a
Recei ver could not be appointed to run the mlls, the High
Court observed:
“I'n view of the order that we propose to pass
today we do not want to go into that question.
In case the mlls are not run under the order
of the Collector under the United Provinces
Industrial Disputes Act, or by the partners we
propose to give the parties pernission to nove
this court. 1In case we decide to appoint a
receiver to run the mlls we shall then
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consi der whether a receiver can or cannot be
appointed for the purpose of running the

mills."
Then the H gh Court stated:
110
874

"W have already set out the circunstances
which in our opinion nake it necessary that a
recei ver shoul d be appointed to take charge of
the property of defendants first set whether
under the finance agreenent of July 1948 there
was a charge created on the property, noveable
and i rmoveabl e, or not. The Receiver will not
interfere with the running of the mlls except
under express orders of the Court and to the
ext ent when it becomes necessary by reason of
the val ue of the security being jeopardi zed by
any action of the defendants."”
Then the H gh Court pointed out that the Collector had the
power under s. 3 of the Industrial D sputes Act to nmake
arrangenents for the running of the mlls. Finally the H gh
Court observed: |,
"It may be necessary fromtine to tine to give
directions to the receiver. The parties nmay
also/ want portions ’'of 'this order to be
clarifieed or other directions obtained. The
lower court nmay give such directions to the
receiiver or to the parties as it my consider
just ~and proper. -1n case further directions
are necessary or the receiver-or the parties
are not satisfied with the directions given
t hey nay nove this court for further

direction.”
Shortly stated, the H gh Court confirned the order ' of the
G vil Judge appointing the Receivers and directed them to
take charge of the properties of defendants 1st set. The

Hi gh Court expressly prohibited the Recei vers from
interfering with the running of the mlls except / under
express orders of the court, for at that time it did not
think it necessary to direct the Receivers to-do so.” It my
be recalled that the Receivers were not appointed for the
flour mll of the appellant, Hralal Patni, as he was one of
the defendants belonging to the 2nd set. Learned counse
for the appellant contends that this order did not put -the
mlls in the possession of the Receivers and that the
Receivers were given only a supervisory control over the
share of the defendants 1st set in the mnmlls. VWhat ever
term nol ogy nmay have been used, the fact remains that the
Receivers were put in charge of the entire property
875
of defendants 1st set, which includes their share- in the
mlls, though it was equally rmade clear that the Receivers
could not directly run the mlls without further directions
in that regard
The Civil Judge by his order dated Decenber 1, 1951
directed the Receivers to take possession of 'the share of
defendants 2nd set also. The operative portion of that
order reads:
"For all these reasons | have come to the
conclusion that it is just and convenient that
a receiver should be appointed over the share
of the defendant 11 set, and | order that the
present receivers who are in possession of the
def endant 1st set share should also be
appointed receivers over the share of the
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defendant 11 set. As for the prayer allow ng
the receivers to run the nmlls the question of
running of the mlls is already before the
Hi gh Court as is shown by the conprom se dated
8th Septenber 1950. It is not known what has
happened after this conprom se. The receivers
are directed to seek the direction of the
Hon’ble Hi gh Court on the question of the
running of the mlls so that there may be no
chance of conflicting of orders passed by this
court and the Hon ble High Court, on this
matter. The receivers will not
the running of the mlls except under express
orders of this court and to the extent when it
becomes necessary by reason of the value of
the security being jeopardized by any action
of the persons. running the MIIs. The
receivers are appointed over the share of the
defendants |1 set only, for the purpose of
preservation and protection and realization of
the rent."
This order runs on the sanelines indicated by the Hi gh
Court in its wearlier order in respect of the share of
def endants 1st set.  Wat is to be noted is that under this
order the Receivers were prohibited from running the mlls
except under the specific’ orders of the said court or of
the High Court. On April 5, 1954, a prelimnary decree was
made in the suit, and under that decree the defendants were
directed to deposit a sumof Rs. 18,00,152 in court wthin
the prescribed
876
date and in default the plaintiff was given  a right, to
apply for a final decree for the sale of the assets of the
spinning mills. There was a further direction that in case
the nett sale proceeds of the said property were found
insufficient to satisfy the plaintiffs claim the plaintiff
woul d get a personal decree agai nst defendants 1st 'set and
defendants 2nd set for the balance of his claim The
Receivers were directed to continue on the property unti
di schar ged. Under the prelimnary decree, the plaintiff
became entitled not only to the sale of the assets of the
spinning mlls but also to a personal decree against all the
defendants for recovering any bal ance that mght still be
due to himafter the sale of the said properties. ~Wat is
nore, the Receivers were expressly directed to continue til
they were discharged, and as the decree did not specify the
powers of the Receivers, it nust be held that they continued
to exercise such powers as they had under the previous,
orders of the courts dated August 22, 1949 and Decenber 1
1951.
On March 25, 1955, the learned Cvil Judge, Agra, prepared a
schenme for the running of the three spinning mlls, and the
parties preferred two appeals to the H gh Court against the
schene. On July 22, 1955, a conprom se was effected between
the parties in the aid tw appeals and the appeals were
di sposed of in terns of the conpronise by order of the High
Court dated August 23, 1955. As the ternms of this order are
rather inmportant in the context of the contentions raised
before us, we would read the rel evant portions hereof:
Clause 1. That the aforesaid parties have
wi t hout prej udi ce to their rights and
litigation between them have after deliberate
consideration and as a special effort to mnake
arrangenents for running the Johns MII have
decided that the three spinning MIlls and

interfere with
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Flour M1l situate in Agra should be run by
the parties in accordance with the terns and
condi tions set forth bel ow.

(vi) That the |ease shall be granted by the receiver on

terns and conditions approved by the Court.

877

(ix) If any |lessee shall fail to run the MII

after delivery of possession or pay the |ease
noney or fail to carry out the arrangenents
arrived at between the parties for a period of

t hree nont hs, the receiver shal | t ake
possession_ of the MIls and with the per-
m ssion of  the court shall |ease out that
particul ar mll to any of t he parties

excepting the party in default who may offer
the hi ghest bid in accordance with the orders
passed by the Civil Judge in this matter.
Crause, 4. .. . .
The _arrangenment enbodied in this document s
only for the purpose of working the mlls by
the petitioners. ~Nothing contained in this
document will affect the rights and obligation
of the parties which are or may be the subject
matter of ~suit No. 76 of 1949 or in any
[itigation bet ween t he parties and
not wi t hst andi ng anyt hi ng contai ned herein but
subject :however to the express provision in
the precedi ng paragraph of this clause it wll
be open to the petitioners to seek their
renedi es in any manner provided by |law, and
wi t hout prejudice to the rights of the parties
to obtain a stay order fromthe Hon"ble High
Court or any other Court."
What is the effect of this order?  Learned counsel for the
appel l ant contends that this order -enbodies an interna
arrangenent between the defendants for running the mlls and
that it does not in any way enlarge the scope of the orders
dat ed August 22, 1949, and Decenber 1, 1951, under which the
Recei vers were appointed. W do not think that the scope of
the orders is solimted. The conmbined effect of the said
earlier orders was that the Receivers should take possession
of the entire properties of the two sets of defendants. ~ But
the Receivers were not given the power to run the mlls
without specific directions to that effect by the court.
The Civil Judge by his order dated March 25, 1955, evolved a
scheme for running the mlls, and by that order he laid down
the conditions and directed the Receivers to  advertise
calling for applications from persons, including the Govern-

nment, who were willing to run the nmlls. This order
878
was only confined to the three spinning nills. The

conprom se order in the appeals covered also the flour mll.
Though different mlls were to be run by di f ferent
def endants by obtaining | ease deeds, that was only a node
evolved for running the mlls tinder the supervision of the
court. Under the conprom se, the | eases were to be executed

in favour of the Receiver. It also provided that in case
the Ilessees did not carry out the terms of the |ease, the
Recei ver shoul d take possession of the mlIl in respect of

whi ch default was commtted and, with the pernission of the
court, should lease out the mlIl to any of the defendants
other than the defaulting party. The clauses saving the
rights of the parties obviously refer to their rights which
were the subject-matter of the suit and they could not have
any reference to the terns agreed upon under the conprom se
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order. Under the conprom se order, the courts, though by
consent, gave directions for running the mlls which they
left out for future consideration in their earlier orders.
The result, was that under the earlier orders, all the
properties of the defendants were put in possession of the
Recei vers, and under the conprom se order, the Receiver was
directed to run the mlls under the agreed schene.

Pursuant to the terns of the conprom se order, on January
14, 1956, the Receiver executed a |ease in favour of the
appel l ant in respect of the flour mll for a period of three

years, and wunder that |ease deed the appellant got
possession fromthe Receiver and agreed "To yield up all the
dem sed prem ses with  all fixture, i mpr ovenent and

repl acenents thereto in good and tenantable repair and
condition in accordance with the |ease covenants in that
behal f herein contained upon the expiry of the term hereby
created or the sooner determmnation of these presents as
herein ~provided." Whatever anmbiguity there may have been
this |ease deed dispels it, for under the | ease deed the
appel | ant._ adm ts the | egal possessi on of the Receiver, takes
a | ease under him and agrees to put himback in possession
after the expiry of the |l ease. On Septenber 29, 1958, the
appel l ant again applied to the court for extension of the
| ease for three nore years, thereby
879
accepting his possession under the Receiver, though the
court on January 16, 1959, dismi ssed that application on the
ground that the lease was only a stopgap arrangenent and
that it was for the Receiver to make a fresh arrangenent for
the future under the supervision-and directions of the G vi
Judge under whose prelimnary decree he derived authority.
It is manifest fromthe aforesaid orders that the Receiver
was put in possession of the entire property of the ' defen-
dant s, that he was not enpowered to run the mills
personal ly, that by subsequent orders he was directed to
| ease out the mlls to the parties in the manner prescribed
and that wunder the final order he was to take over
possession and nmake other arrangenents for running the
mlls. 1In the premses, we find it very difficult to accept
the argument of |earned counsel that the Receiver was not
put in possession of the mlls, but the mlls continued to
be in the possession of tile defendants. W hold on a
construction of the relevant orders that the flour mll of
the appellant was also put in the possession of the Receiver
and that the appellant was running the said mill under the
conprom se formul a
The second contention of |earned counsel for the  appellant
is that the Receiver appointed in the suit ceased to be a
Recei ver qua the rights of the parties when the final decree
was made by the Court. This contention |leads us to the
consi deration of the question whether a Receiver “appointed
in a suit ceases to be such automatically on the ternination
of the suit. Neither s. 51(d) nor Oder XL of the Code of
Cvil Procedure prescribes for the term nation of the office
of receivership.. W nust, therefore, ook for the solution
el sewhere. Some of the authoritative text-books on
receivers may usefully be consulted in this connection
In Hal sbury’s Laws of England, 3rd edn., Vol. 32 (Lord
Si nonds) , at p. 386 wunder the heading "Duration of
appoi ntnent by court", the follow ng statenment occurs:
"When a receiver is appointed for a limted
time, as in the case of interim orders, his
office determines on the expiration of that
time without any
880
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further order of the court, and if t he
appointnent is until judgnent or further
order’ it is brought to an end by the judgnent
in the action. The judgment may provide for
the continuance of the receiver, but this is

regarded as a now appointnent. If a further
order of the court, though silent as to the
recei vership, is i nconsi st ent with a

continuance of the receiver, it may operate as
a di scharge

VWen a receiver has been appointed on an
interlocutory application without any limt of

time, it i's not necessary to provide for the
conti nuance of his appointnent in the fina
j udgrent . The silence of the judgnent does

not operate as a discharge of the receiver or
determ nation of- his powers. So, also the
appoi ntnent of a receiver generally by the
judgrment in an administration action need not
be conti nued by the order on further
consi deration."
In Kerr on Receivers, 12th edn., in chapter XII under the
heading "Discharge of a Receiver", the legal position is
expl ai ned thus:
"The appoi ntnent of a receiver nmade previously

to the judgnent in an action wll not be
superseded by it, wunless the receiver is
appoiinted only until ~judgnent . or further
order."

In H gh on the Law of Receivers, 4th edn.,  the follow ng

observati ons appear at p. 985: ,
"The functions of a receiver usually termnate

with the termnation of the litigation in
which he was appoi nted. ~And when the bil
upon whi ch the —appointnment was nmade is

afterwards di smssed upon denmurrer, the duties
of the receiver cease as between the parties

to the action........... And al t hough as
between the parties to the litigation his
functions have termi nat ed wi th the
deterni nation of the suit, he s stil
amenable to the court as its officer until~ he
has conplied with its directions

e
di sposal of the funds which he has received
during t he course of hi s
receivership.............. But . an- order of
di scharge does not necessarily follow, in all
cases, because of the determination of the
suit, and the court may, upon sufficient cause
shown,

881

either discharge or continue the receiver,
according to the exigencies of the case.™

The |earned author makes a further distinction at p. 986

bet ween the following two cl asses of cases:
"Since the final decree in the cause is
generally decisive of the subject-matter in
controversy, and determines the right to the
possessi on of the fund or property held by the
receiver, it is usually the case that such
decree supersedes the functions of t he
receiver, since there is then nothing further
for himto act upon, although it would seemto
be still necessary that a formal application

as

to

th
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be made for his discharge. But when the court
by its decree does not attenpt to decide the
main question in controversy, and | eaves the
receiver’'s possession undisturbed, it cannot
be held to have the effect of operating as a
di scharge, or of superseding his functions.”
Wodroffe in "The Lawrelating to Receivers in British
India", 4th edn., states at p. 22 thus:
O XL, r. 1(a) now expressly provides that a
receiver nmay be appoi nted whether before or
after decree. As long as the order appointing
a receiver remains unreversed, and as long as
the suit renains a |is pendens, the functions
of the receiver continue, until he is
di scharged by order of the Court."
The law nmay briefly be stated thus: (1) If a receiver is
appointed in a suit until judgnent, the appointment is
brought to an end by the judgnment in /the action. (2) If a
receiver i's appointed in a suit, with. out his tenure being
expressly defined, he will continue to be receiver till he
is discharged. (3) But, after the final disposal of the suit
as between the parties to the litigation, the receiver’s

functions are wusually termnated, he would still be
answerable to the court as its officer till he is finally
di scharged.. (4) The court has anple power to continue the

receiver even after the final decree if the exigencies of
the case so require.
Let us now apply the said principles to the facts of the
instant case. The order appointing the Receivers
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did not expressly state that the Receivers’ term would
expire on the termnation of the suit. Under t he

prelimnary decree the plaintiff becanmeentitled to  apply
for the passing of the final decree for the sale of the
property charged and also to get a personal decree ' agai nst
the defendants 1st set and 2nd set for the balance/ of his
claim remaining due after the sale The prelimnary decree
expressly directed the Receivers to continue unti
di schar ged. Pursuant to the prelimnary decree, ~a fina
decree for sale of the said properties was made,” but the
said decree did not in any way nodify the direction given in
the prelimnary decree in respect of the Receivers. The
conbi ned effect of the two decrees is that the final decree
did not terminate the suit, for the plaintiff would still be
entitled to get a personal decree in case the sale proceeds
were not sufficient to pay off his dues: I't cannot,
therefore, be said that the suit has be finally an disposed
of . That apart, the prelininary decree in express  terms
directed t he Receivers to continue till t hey wer e
di scharged. |In the circunstances, we are definitely of the
opinion that the Receivers continued by the prelimnnary
decree are entitled to function in that capacity till ' they
are di scharged.

The third contention of |earned counsel for the appellant
raises the question whether in the circunstances of this
case the Receiver could recover possession from the
appel l ant only by instituting a regular suit against himfor

evi ction. The facts germane to this contention may be
briefly recapitulated. On January 14, 1956, the appell ant
executed a | ease deed in respect of the flour mll in favour

of the Receiver and there was an express recital therein
that the | essee would deliver possession to the Receiver of
all the dem sed premises upon the expiry of the term of
| ease. The said |ease was executed as a part of a com
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prom se schenme for running the mlls. The termof the |ease
had expired. Thereafter the court directed the Receiver to
take possession of the property and auction the sane to the
hi ghest bi dder . The question is whether under t he
ci rcunmst ances a court can di spossess the appellant under, a
summary process or
883
whether it could only do so by directing the
Receiver to file a suit for eviction. The
mat eri al provisions of Order XL of the Code of
Cvil Procedure read:
Rule 1. (1) Were it appears to the Court to
be just and convenient, the Court nay by
or der -
(b) renove any person fromthe possession or
custody of the property;
(d) confer upon the receiver all such powers,
as to bringingand defending suits and for the
realization, managemnent , protection
preservation and i nprovenent of the property,
the collection of the rents and profits
t her eof
(2) /Nothing in this rule shall authorize the
Court to renmove fromthe possession or custody
of property any person whom any party to the
suit ‘has not a present right so to renove.
Under this Oder, areceiver is an officer  or represen-
tative of the court and he functions under its directions.
The court may, for the purpose of enabling the receiver to
take possession and adnminister the property, by order
renove any person fromthe possession or ~ custody of the
property. Sub-r. (2) of rule 1 of the Order Ilimts that
power in the case of a person who is not a party to the
suit, if the plaintiff has not a present right to renove
hi m But when a person is a party to the suit, the court
can direct the receiver to renove himfromthe possession of
the property even if the plaintiff has not a present right
to rempbve him In the present case, the appellant” was a
party to the suit and the court, through the Receiver took
possession of the mll and thereafter the Receiver, during
the course of the adm nistration of the property, under  a
conprom se arrangenent for running the mlls, |eaned out the
flour mll to the appellant with an express condition that
the appellant should redeliver the property to the -Receiver
on the expiry of the lease. Aanittedly the term of the,
| ease had expired, and the court directed the Receiver to
take possession of the mll. The court, in our view,
884
was legally conpetent to confer a power on the  Receiver
under Order XL, r. 1(1)(d), of the Code of Civil Procedure
to recover the property fromthe appellant.
The decisions cited at the Bar are not of much rel evance to
the present case. Krista Chandra Ghose v. Krista Sakha
Ghose (1) is a case where a | ease was granted by a Receiver
acting wunder an order of court and the possession of the
property had been given to the I|essee, and subsequently
certain parties applied to the court for a declaration that
the | ease was invalid on the ground that it was obtained by
collusion. There the court held that no summary order could
be passed to set aside the | ease and the proper renmedy woul d
be by a suit against the Receiver and also against the
| essee. In that case the | essee, though he was a party to
the suit, acquired a | easehold right under the |ease deed
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and third parties, who offered a higher rent, sought to
guestion the |ease on the ground of coll usion. Wbodr of f e,

J., held that the dispute could only be decided in a
properly instituted suit. The Rajasthan H gh Court in
Nanakchand v. Pannalal (2) held that a Receiver could not
recover the rent froma lessee in a summary order of the
court, but should file a suit just like any other [|andlord.
The Allahabad Hi gh Court in Loonkaran v. I. N John (3),
though it conceded that where a | ease had been executed by
the Receiver, the lessee may ordinarily be evicted from the
demi sed property only by a regular suit, held that where
after the expiry of the termof the lease granted by a
Recei ver, the sub. |essee in possession gave an undertaking
to the court that he would vacate the prenmises in favour of
the prospective |essee if no fresh | ease was granted in his
favour, the court has power to eject the sub-leessee in its
summary jurisdiction. The |earned Judge observed at p. 59
t hus:

"By giving an undertaking to the court that he

would vacate the MIIl in favour of t he
prospective lessee and by bidding in the
court-auction the appellant, in our Vview,

submtted hinmself to the
(1) (21908) I.L.R 36 Cal. 52. (2) A l.R 1951 Raj. 152.
(3) AI.R 1961 All'. 59.
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jurisdiction of the court. The appel | ant
could therefore be ejected by sumnmary process,
i nstead of by a suit."”
So too, the Hi gh Court of Travancore-Cochin in Sivarajan V.
Oficial Beceiver, Qulon District (1) held that where the
period of the |ease granted to the receiver had  already
expired and as per the express stipulation-in the | ease deed
the | essee was bound to surrender possession of the property
without raising any objectionat all, the Court ' could
summarily evict him The | earned Judge nmade the follow ng
observations at p. 39:
"Even though the lease deed stands in favour
of the receiver the express undertaking given
by the lessee for an unconditional surrender
of t he property is -in favour of the
court........ The sunmmary enforcenent of the
undert aki ng thus taken by the court is only a,
step towards the discharge of the duties  of
the court in the managenment of the estate and
it cannot be said that the court has lost its
jurisdiction in that direction nerely because
the property has been in the possession of a
| essee. "
Further citation would be redundant. These and such
decisions seemto hold that a court cannot evict “a |essee
from a receiver, whether he is a party to the suit or not,
in exercise of its sunmmary jurisdiction unless the '|ease
expressly conferred a right of re-entry under the | ease deed
on the receiver. It is not necessary to demarcate the
boundaries of the summary jurisdiction of a court in
managi ng an estate through a receiver, for in this case we
are clearly of the opinion that the appellant was in
possession of the m |l under an agreed and integrated scheme
for running the mlls by the different partners, though he
was put in possession under a docunent described as a |ease
deed. In effect the Receiver, during the course of the
managenent, entrusted each mll to one of the partners so
that the mlls mght be properly worked under experienced
hands. The appel | ant expressly agreed to put the Receiver
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in possession of the mll after the expiry of three years.
No question of
(1) 1.L.R 1953 T.C. 30.
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deciding the <conflicting claims of a lessee and a third
party arises in this case; nor is the court called upon to
pronounce on the vested rights of a lessee in conflict wth
those of the Receiver. But this is a sinple case of a court
in the course of its admnistration of the estate through
the agency of a receiver making a suitable provision for the
running of the mlls. As the agreed term had expired, the
court, in our view, could certainly direct the appellant to
put the mll in the possession of the Receiver.
Lastly it has been brought to our notice that an application
for the discharge of the Receiver is pending in the |ower
court. Any observations that we have made in this judgment
are not intended to affect the merits one way or other in
the di sposal of that application. That application will be
di sposed of in accordance wth |aw
In the result, the appeal fails and.is dismssed with costs.
Appeal dism ssed




