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ACT:

West  Bengal Prem-ses Tenancy Act, 1956-Scope of
Sections 17A and 39 read with s. 5 of the Limtation Act,
1963- Condonati on of /delay does not nean extension of the
period of limtation prescribed under the Act.

HEADNOTE:

In the eviction suit filed by the respondents agai nst
the appellant under the West Bengal Prenises Tenancy Act,
1956, on the ground that the appellant was in arrears of
rent, that he had sub-let the prenmises and that the
respondents required the prem ses for their personal use,
the appellant deposited the arrears of rent within 'a period
of 30 days i.e. wthinthe tim but did not deposit the
interest due on the arrears as required by s. 17(i) of the
Act. The respondents therefore, filed an application under
s. 17(3) of the Act to strike off the appellant’s defence
for failure to deposit the interest. The said application
was accepted by the Trial Court and, therefore, the
respondents filed a civil revision application in the
Cal cutta High Court against that order which was di sm ssed
on April 4, 1968.

During the pendency of the said revision application,
s. 17A was newy i ntroduced in the 1956 Act wth
retrospective from 26-8-1967. By that section tenants were
given the right, if the proceedings for eviction was not
di sposed of, to apply wthin 30 days of the said date for
setting aside the order for striking off the defence. In
view of the chall enge by way of revision application. in the
H gh Court against the order striking off his defence the
appellant did not take recourse to the provisions of the
newy introduced s. 17A of the West Bengal Prenises Tenancy
Act .

After the dismissal of the revision petition, the
appel lant filed an application under the news. 17A of the
Act praying that the order dated July 25, 1963 passed by the
Trial Court, striking off his defence be set aside. Al ong
with the said application, an application to condone the
del ay under section 5 of the Limtation Act was also filed.
The Trial Court dism ssed both the applications and the Hi gh
Court confirned that order in revision
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Al'l ow ng the appeal by special |eave, the Court

HELD: 1. The true neaning and effect of s. 39 is that
if any special period of limtation is prescribed by the
Act, that period will govern the proceeding under the Act in
preference to the period, if any, prescribed by the
Limtation Act. But apart from such an over-riding effect of
the period of limtation prescribed by the Act, not only
that the other provisions of the Linmtation Act do not stand
excl uded or super seded, but they are expressly made
applicable by s. 39 of the Act. [949 A-B]

2. Section 39 of the West Bengal Prem ses Tenancy Act,
1956, which is clear and specific, |eaves no doubt that the
provi sions of the Limtation Act
946
woul d apply to proceedings under the Wst Bengal Prem ses
Tenancy Act, subject to the condition that if thereis a
provisioniin the Wst Bengal Act relating to limtation
that provision would prevail —over the provisions of the
Indian Limtation Act relating to limtation. Since the West
Bengal Act prescribed a specific period of linmtation for
filing an application for setting aside an order striking
out the defence, nanely a period of 30 days commenci ng on
August 26. 1967 when the first Ordinance canme into force,
that period would undoubtedly apply to the nmaking of the
application under s. 17A of the Act. Since the appellant did
not file his application under s. 17A before the due date,
that is to say, before Septenber 25, 1967, the application
must be held to be barred by limtation. But, by reason of
s. 39 of the Act, all other provisions of the Limtation Act
woul d be attracted including s. 5 of the latter Act. [948 D
F]

In the instant case since the “appellant did not file
his application wunder s. 17A of the Act, before the due
date, that is to say, before Septenmber 25, 1967, the
application under s. 17Ais barred by limtations. However,
the application filed by himunder s. 5 of the Limtation
Act for condonation of delay is naintainable. [948 A-B, G

M s. Pakarmal Curudayal v. Sagarmal ~Bengani 76
C.WN. 486 approved.

3. Wien a Court condones the delay caused in filing a
proceeding, it does not extend the period of Ilimtation
prescribed by law for filing it. It treats the proceedi ng as
if it is filed withinlimtation, which it has the power to
do if sufficient cause is shown for ~not filing the
proceeding within the prescribed period. [949 B-(|

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1931 of
1969.

Appeal by Special Leave fromthe Judgnent and. Order
dated 3-6-1969 of the Calcutta High Court in Cvil Rule No.
2924/ 68.

Sukumar Ghosh for the Appellant.

The Judgnent of the Court was delivered by

CHANDRACHUD, C. J.-On Novenber 27, 1962 respondents
filed a suit for eviction against the appellant under the
West Bengal prem ses Tenancy Act, 1956 ("The Act") on the
ground that the appellant was in arrears of rent, that he
had sublet the prenmises and that the respondents required
the prenises for their personal use. The sumons of the suit
was served on the appellant on January 9, 1963 and he
deposited the arrears of rent within a period of thirty days
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thereafter i.e. on February 5, 1963. On July 10, respondents
filed an application under section 17(3) of the Act for
striking off the defence of the appellant on the ground that
though the appellant had deposited the arrears of rent, he
had not deposited the interest due on the arrears, as
required by section 17(1) of the Act. By an order dated July
25, 1963 the trial court accepted the respondents’
contention and struck off the appellant’s defence. On August
26, 1963 the

947

appel lant filed a civil revision application in the Calcutta
H gh Court against that order but it was dismssed by the
Hi gh Court on April 4, 1968.

Bet ween August 26, 1963 when the appellant filed the
revision application in the  H gh Court and April 4, 1968
when the revi si on - application was dism ssed, certain
i mportant events _happened. On - August 26, 1967 an Ordi nance
was passed by the West Bengal @ CGovernnent by which a new
section, nanely, Section 17B was introduced into the Act. By
that section, tenants were given the right, if the
proceedi ng for— eviction was not yet disposed of, to apply
within thirty days of the commencenment of the O dinance, for
setting aside the order striking off the defence. On the
expiry of that O'dinance, another Odinance containing
identical provisions was passed on January 8, 1968.This
Ordi nance was replaced on March 26, 1968 by President’s Act
4 of 1968. Section 17-B which was inserted in the Act by the
two Ordi nances was '‘nunbered as section 17-A under the
President’s Act, the provisions of the section remaining
unal tered. Section 1(2) of the President’s Act provided that
the said Act shall be deened to have conme into force on
August 26, 1967 which was the date on which the first
Ordi nance had come into force

After the dismissal of the revision application on
April 4, 1968,the appellant filed an application on May 3,
1968 in the Trial Court under section 17-A praying that the
order dated July 25, 1963 passed by it, striking off his
defence be set aside. It ought to be nentioned that though
the Trial Court had passed the order striking off the
appel l ant’ s defence as long back as in 1963, the eviction
suit filed by the respondents continued to remain on the
file because, on Septenber 16, 1963 the Hgh Court in the
revision application filed by the appellant had issued an
order staying all further proceedings in the suit. Along
with the application under section 17-A, the appellant filed
an application under section 5 of the Indian Linmtation Act,
1963 praying that the delay caused in filing the application
may for reasons stated therein be condoned. Both the
applications were dismssed by the Trial Court by an order
dat ed August 17, 1968 which was confirned by the Calcutta
High Court in revision on June 3, 1969. Being aggrieved by
the judgnent of the H gh Court in Cvil Rule No. 2924 of
1968, the tenant has preferred this appeal by special | eave
of this Court.

The High Court has dismssed the application filed by
the appellant under section 17-A of the Act on the ground
that it was not filed within 30 days of August 26, 1967 when
the first O dinance
948
canme into force and further on the ground that since Section
5 of the Limtation Act, 1963 had no application to the
proceedi ng, the Court had no power to condone the delay. It
is patent that the application under section 17-A was not
filed within the prescribed period of thirty days. The sole
guestion for decision, therefore, is whether the provisions
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of section 5 of the Limtation Act can apply to an
application under section 17-A of the Act.

Section 5 of the Limtation Act provides, to the extent
rel evant, that any application my be admitted after the
prescribed period if the applicant satisfies the Court that
he had sufficient cause for not naking the application
within the said period. On the applicability of section 5 to
the proceedi ngs under section 17-A of the Act, the
provi sions of section 39 of the Act have a material bearing
and must be noticed. Section 39 of the Act provides:

"Subject to the provisions in this Act relating to
l[imtation, all the provisions of the Indian Limtation

Act, 1908, shal | " apply to suits, appeal s and

proceedi ngs under this Act."

Thi s provision, which is clear and specific, |eaves no doubt
that the provisions of the Limtation Act would apply to
proceedi ngs under -the Wst Bengal Prem ses Tenancy Act,
subject-to the condition that if there is a provision in the
West Bengal Act relating to limtation, that provision would
prevail over the provisions of the Indian Lintation Act
relating to limtation. Since the Wst Bengal Act prescribes
a specific period of Ilinmitation for filing an application
for setting aside an order striking out the defence, nanely,
a period of 30 days commenci ng on August 26, 1967 when the
first Odinance cane into force, that period would
undoubtedly apply to the nmaking of the application under
section 17A of the Act. And since the appellant did not file
hi s application under section 17-A before the due date, that
is to say, before Septenmber 25, 1967, the application mnust
be held to be barred by limtation. But, by .reason of
section 39 of the Act, all other provisions of the
Limtation Act would be attracted, including section 5 of
the latter Act. Wet her the appellant has nade out
sufficient ground for the condonation of delay is another
matter but, in view of the provisions of section 39 of the
Act, it seenms to us clear that the application filed by the
appel | ant under section 5 of  the Limtation /'Act for
condonation of delay is nmmintainable and has to be deci ded
on nerits.

The | earned Single Judge of the Calcutta Court has
referred in his judgment of June 3, 1969 to the provisions
of section 39 but he took the view that since section 17A
| ays down a special period of
949
l[limtation for filing a petitionto set ~aside an order
striking out the defence, that period could not be extended
by invoking the provisions of the Limtation Act. This view
i s unsupportable. The true neaning and effect of section 39
is that if any special period of limtation is prescribed by
the Act, that period wll govern the proceeding under the
Act in perference to the period, if any, prescribed by the
Limtation Act. But, apart fromsuch an over-riding effect
of the period of linmtation prescribed by the Act, not only
that the other provisions of the Limtation Act do not stand
excl uded or super seded, but they are expressly nade
applicable by section 39 of the Act. Wen a Court condones
the delay caused in filing a proceeding, it does not extend
the period of limtation prescribed by law for filing it. It
treats the proceeding as if it is filed within limtation
which it has the power to do if sufficient cause is shown
for not filing the proceeding within the prescribed period.

In Ms. Pakarmal Gurudayal v. Sagarnal Bengani(l) a
Di vi sion Bench of the Calcutta H gh Court took the view that
section 5 of the Linmtation Act would apply even to an
application nade for setting aside the decree passed after
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and following upon an order striking out of the defence. W
endorse the view of the H gh Court which, ex hypothesi,
woul d justify the application of section 5 of the Limtation
Act to an application for setting aside an order striking
out the defence.

That | eaves for consideration the question whether the
appel l ant has shown sufficient cause for not preferring his
application within a period of thirty days after August 26,
1967. On this aspect of the matter, it is relevant to bear
inmnd that in the revision application filed by the
appel | ant against the order striking out his defence, the
H gh Court on Septenber 16, 1963 had stayed all further
proceedings in the suit. If the, appellant were to succeed
inthat revision application, the suit would have been
required to be heard on nerits and there would have been no
reason or occasion for himto resort to the provision newy
inserted by the Odinance, under which an application could
be made for setting aside the order striking out the
def ence. The appellant was evidently advised wongly as
regards the true legal position, as a result of which he
awai ted the disposal of his revision application. He filed
the application under section 17A within 30 days of the date
on which the revision application was dismssed. The
appel | ant acted bona fide in pursuing his remedy by way of a
revision application which he had already filed and which
i f successful, could have given himeffective relief. W are
satisfied that he had sufficient cause for not filing the
application under
950
section 17A within the prescribed period. Accordingly, the
delay caused in filing that application nust be  condoned
under section 5 of the Limtation Act and the application
under section 17A nust be all owed.

For these reasons, we allowthe application filed by
the appel l ant under section 17A of the Act, set aside the
order dated July 25, 1963 striking out his defence and remt
the matter back to the Trial ( Court for deciding the
respondents’ suit for eviction 'in accordance w th |aw The
suit has been pending since Septenber 1962 and we direct
that it shall be disposed of expeditiously.

The appeal is accordingly allowed and the High Court’s
Judgnent is set aside but w thout an order of costs.

V. D. K Appeal all owed:.
951




