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ACT:

Imports and Exports (Control) Act, 1947 (13 of 1947), s.
3(1) and (2)-Exports (Control) Order, 1954-The Sea Customns
Act, 1878 (Ss. 19, 167(8) and 178-Scrap of iron and steel-
Prohi bition on ‘export without Iicence-Jurisdiction of
Custonms authorities to see whether goods in accordance wth
i cence-Licence for ’steel skull scrap’ whether ' description
of particul ar variety r el evant for exportability-
Jurisdiction of courts to interfere with decision of custons
aut horities.

HEADNOTE:

In exercise of the power given in s. 3 of the Inport and
Export (Control) Act, 1947, the Central Governnent issued
the Exports (Control) Order, 1954 providing that no person
shall export any goods of the description specified in
Schedul e | annexed thereto except under and in -accordance
with a licence granted by the Central Governnent or by - any
officer specified in Schedule 11 of the order. Under the
provi sions of the said order the respondents who were a firm
carrying on inmport and export business, obtained from the
Iron and Steel Controller alicence permtting them to
export a certain quantity of ’'steel skull scrap’.  Wien the
goods were at the port they were exam ned by (an officer
authorised by the Controller who certified the goods as

"steel skull scrap’ fit for export under the said export
Iicence. The Custons authorities however took the view that
a part of the goods was not ’'steel skull scrap’. S. 3 (2)

of the Inports and Exports Act 1947, provides that  goods
whose export or inmport is prohibited restricted or otherw se
controlled wunder s. 3(1) would be deened to be goods whose
export was restricted under s. 19 of the Sea Custons Act,
1878, and all the provisions of the said Act would apply
accordi ngly. Under s. 178 of the Sea Customs Act the
Customs authorities ordered the confiscation of the scrap
sought to be exported by the respondents, but allowed it to
be shipped on the respondents’ giving a bank guarantee for
payment of fine in lieu of confiscation. After giving a
show cause notice the Additional Collector of Custons
i npposed a fine on the respondents in lieu of confiscation
and also a personal penalty of Rs. 35,000. I nstead of
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seeking renedy under the Sea Custons Act the respondents
filed a wit petitionin the Hgh Court. It was heard and
di smi ssed by a single Judge who however reduced the persona
penalty to Rs. 1,000. Both sides appealed to the Division
Bench. It was held by the Division Bench that since the
satisfaction as to whether a particul ar consi gnment of scrap
is capable of being used in India or not is to be, under the
Statement of Export Policy, that of the Iron & Stee
Controller the Custons authorities were not entitled to
consi der afresh whether that scrap was or was not usable in
India. On this and other grounds the H gh Court allowed the
appeal of the respondents and di sm ssed the appeal of the
Custons Authorities in respect of the penalty. The Custons
Aut horities appealed to this Court by special |eave.
It was contended on behalf of the appellants that (1) the
Custonms Authorities were entitled to see whether the goods
sought to be exported were in .accordance with the 1icence,
and (2) ‘the Hgh Court should not have exercised its
jurisdiction ~under Art. 226 when alternative renedies were
provided inthe Sea Act.

285
HELD: (i) There is no conflict between the jurisdiction
of the licensing authority under the Exports (Control) Order
and that of the Custonms Authority under the Sea Custons Act.
Whi | e under the Exports (Control) Order certain articles can
be exported only under a licence issued by the appropriate
authority prescribed thereunder, the -appropriate Customns
authority can prevent the export of the articles if they are
not covered by such licence. To take an extreme case, if
the licence issued permtted export of iron and the |icensee
seeks to export gold, the Custons authorities can. certainly
prevent the export of gold, for it is not covered by the
l'icense. [291 C D
(ii)However in the present case it could not be said ' that
the goods were not covered by the |icence.
Under the Exports (Control) O der iron and steel scrap is
permtted to be exported on a licence granted by the Iron
and Steel Controller. Under the Statenent of Export Policy
iron and steel scrap other than 'sheet cuttings can be
exported if in the opinion of the Iron-and Steel Controller
the material is of no use in India. The Exports - (Control)
Order, the schedul es annexed thereto and the Statement  of
Export Licensing Policy do not define skull scrap at all
"skull scrap’ is what the Oficer thinks it is. The only
restriction on the Controller giving a licence for export of
scrap is that in his opinion it is not usable in India; his
opinion is final. For the purpose of his opinion he my
descri be or categorize the scrap in the manner convenient to
him but that does not nake it anythel ess exportable scrap
The licence is neant only to cover scrap not wusable in
India. The description of the scrap has no relevance to its
exportability. [292 B-F]
A comparative study of other itens in Schedule 1 annexed to
the Exports (Control) Order shows that they are different
itens. Qoviously the licensee cannot export a different
item But scrap is only one itemand, therefore, if the
appropriate authority issues a licence for the export of one
variety of the sane, it cannot be held that The |icensee by
exporting a different variety is exporting some other item
[292 G
In the present case the Iron and Steel Controller and his
subor di nat es exam ned the goods at the tinme the |icence was
i ssued and at the tine of l|oading the goods for export. The
licence was therefore issued in respect of particular goods
identified by the appropriate authorities. It was not
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possible therefore to say that goods other than those in
respect whereof the licence was issued were sought to be
exported. [293 A-B]

What is inmportant is not the description but whether it is
scrap of iron and steel in respect whereof the |icence was
i ssued. In this view, the Custonms Authorities had no
jurisdiction to confiscate the scrap on the ground that the
same was a m sdescription. The conclusion arrived at by the
H gh Court was therefore correct. [293 C E]

(iii)lf the goods were not prohibited goods, the
Customs Authorities had no jurisdiction to imnmpose the
penalty. [293 E-F]

(iv) The existence of an alternative renedy does not oust
the jurisdiction of the H gh Court but it is only one of the
ci rcunst ances t hat the H gh Court my take into
consi deration in exercising its discretionary jurisdiction
under Art. 226 of the Constitution. |In the present case the
Hi gh Court thought fit to exercise its jurisdiction and
there 'were no exceptional circunstances that would justify
interference with its discretion. [293 G H

Per Raghubar Dayal, J. :-(i) The decision of the Iron and
Steel Controller contenplated by the conditions of the
licence is not about the identity of the scrap material but
is only with respect to the possibility of the use of any
portion of the scrap within the country. There is nothing
in the Inports and Exports Control Act or in the Exports
Control Order up.

Sup. Cl/65-4
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which lays down anmpbng the duties of the Iron & Stee
Controller the duty to check that the material collected at
the docks for export tallied with the material for export of
which the licence had been granted. [297 B-C]

(ii)The statement of export licencing policy in |aying down
that export of ferrous scrap other than sheet «cuttings is
allowed by the Iron and Steel Controller provided he is
satisfied that the material is of no use in India does not
nean that if the licence is for the export of any particul ar
type of steel scrap it nmay still be considered to be a
licence permtting export of steel scrap of any other kind
except scrap from sheet cuttings. The Statement neant only
that in respect of such scrap the authorities were free to
exercise discretionto allowits export if it could not be
utilised in India. [298 G H|

(iii)The fact that in the Oder iron and steel is
mentioned as one itemand its varieties are not nentioned
does not nean that a licence for one kind of scrap could be
utilised to export other kinds of scrap. Clause 5 of. the
Order enpowers the licensing authority to impose  while
granting a licence such conditions as it considers necessary
to inpose and be not inconsistent with the Act or Oder
The licensing authority could therefore provide 'in the
licence that steel scrap of a particular variety would be
exported. The exported goods will be in accordance with the
licence only if they cone within the specified variety. [300
D- E]

(iv)The note of the Iron and Steel Controller on the
shipping bill after inspection of the goods at the dock does
not amount to a licence. Mdreover in the present case the
goods were not inspected by the Iron and Steel Controller
hinself but by an officer who was not entitled to issue a
licence wunder Schedule 11. The certification of the goods
by such an officer did not nake them exportable. [301 G
(v)Section 3(2) of the Exports Control Act makes the
provisions of the Sea Custons Act applicable in respect of
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goods whose export or inport is prohibited, restricted or
controlled by an order made under s. 3(1). The Export
Control Order was mmde under s. 3(1) and therefore the
Custonms Authorities could exercise their powers wunder the
Sea Custons Act in respect of the goods sought to be
exported by the respondents. They had power to check the
goods to see whether they were being exported under and in
accordance with the licence. [294 F-G 300 F]

(vi)Since the Additional Collector of Custons acted within
his jurisdiction in checking and confiscating the goods in
guestion on the ground that they were not 'steel skul
scrap’ which alone was allowed to be exported under the
licence, the Hi gh Court or the Suprene Court did not have in
exercising wit jurisdiction, power to question, when nala
fides was not alleged, his opinion about the nature of the
goods sought to be exported. . The respondents should have
pursued the renedi es under the Act. [300 G H

(vii)The anmount of penalty inmposed by the Additiona
Col l ector - was legal and its reduction to Rs. 1,000 by the
singl e Judge was not correct. [303 D

Ranchoddas Atrmaram v. Union of India, [1961] 3 S.C.R 718,
relied on.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal s Nos. 276, 377,
584- 625 and 669 of 1963.
Appeal s by special leave fromthe judgment and order, dated
Septenber 12, 1960 of the Bonbay Hi gh Court in Appeals Nos.
53. 56. 57 and 54, 51 and 58 of 1959 respectively.
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Niren De, Addl. Solicitor-CGeneral, D. R~ Premand R N
Sachthey, for the appellants (in C. As. Nos. 376 and 377 of
1963).
DR Prem and R N Sachthey, for the appellants (in
C. As. Nos. 584, 625 and 669 of 1963).
S.T. Desai, J. B. Dadachanji, O C Mthur and Ravi nder
Narain, for the respondents (in C.As. Nos. 376 and 377 of
1963).
Poras A. Mehta, J. B. Dadachanji, O C. Mthur and Ravi nder
Narain, for the respondents (in C As. Nos. 584 and 625 of
1963).
The Judgrment of Subba Rao and Bachawat, JJ. was delivered by
Subba Rao, J. Raghubar Dayal, J. delivered a  dissenting
pi ni on.
Subba Rao, J. These five appeal s by special |eave were filed
agai nst the orders of a Division Bench of the H gh Court of
Judi cature at Bonbay setting aside the order of. a single
Judge of that Court quashing the order of the Additiona
Col | ect or of Custons, Bonbay, Ilevying fines on t he
respondents in |lieu of confiscation of consignnents of scrap
iron exported to foreign countries. As the nmain point
raised in all the appeals is the sanme, it would be enough if
we state the relevant facts in one of the appeals, nanely,
Cvil Appeal No. 376 of 1963, arising out, of Msc.
Petition No. 86 of 1958.
Messrs. Shantilal Chhotalal & Co., hereinafter called the
firm, are a firmof Inmporters and Exporters of scrap iron
The said’ firmobtained an export |icence dated November 7,
1956, fromthe Iron and Steel Controller permitting them to
export fromthe port of Bonmbay 900 |ong tons of steel skul
scrap. The licence was to hold good up to March 31, 1957,
and the goods had to be shipped to Japan by S.S.
" KUl Bl SHEV". Bet ween October 1956 and March 1957 the firm
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purchased scrap iron fromvarious sources at rates varying
from Rs. 95 to Rs. 207 per ton. After they brought the
goods to the docks, the Oficer authorized, by the Iron and
Steel Controller and the representative of the Regiona
Joint Scrap Committee certified the goods as steel skul
scrap fit for export under the said export |licence and the
necessary endorsenents to that effect were nade on the
shipping bills in respect of the said goods. Thereafter,
the goods were taken to the custonms authorities for the
pur pose of exporting the same. The custons authorities took
the view that a part of the goods was not steel skull scrap
and the matter was referred to the Iron and St ee
Controller. By his order dated March 18, 1957, the said
Controller informed the custons authorities that t he
rej ected
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buffers, plungers and casings were furnace rejects and
fornmed ~part of skull scrap etc. By order dated March 26,
1957, 'the custons authorities seized the entire goods on
board the ship under s. 178 of the Sea Custons Act; but the
said authorities allowed the goods to remmin in t he
temporary custody of the shippers and pernmitted the ship to
sail . They also retained the docunents relating to the
goods, but later on released themon April 25, 1957, on the
firmfurnishing a bank guarantee for a sumof Rs. 49,995. 75
for paynent of fine in lieu of confiscation if such
confiscation was ultimtely adjudged by them On My 27,
1957, the custons authorities served a notice upon the firm
to show cause why the said goods shoul d not be  confiscated
and penal action taken against themunder s. 167 (8) and
(37) of the 'Sea Custons Act. By his order dated  Decenber
21, 1957, the Additional Collector of Customs held that of
the total quantity shipped 320 tons were unauthorized and
directed confiscation thereof; but he inposed a fine of Rs.
49,995.95 in lieu of confiscation and a personal penalty of
Rs. 35, 000. On March 4, 1958, the firm filed a wit
petition wunder Art. 226 of the Constitution in the High
Court of Bonbay for quashing the said order. To that' wit
petition the Additional Collector of Custonms, Bonbay, and
the Union of 1India were nade parties. In the first
i nstance, the said petition was heard by Shelat, J., of that
Court, who held in effect that the firm was exporting
sonet hing which was not pernmitted to be exported and that
while the licence authorized themto export steel skul
scrap they were exporting non-skull scrap ~and,  therefore,
the custons authorities had acted within their  jurisdiction
in confiscating the said goods and inmposing a persona
penalty on the firm The |earned Judge al so expressed. the
view that the firm had suppressed certain relevant facts and
thus disentitled thenselves to have the di scretionary
renedy. However, the |learned Judge gave a linmted relief by
reducing the penalty of Rs. 35,000 to Rs. 1,000 on the
ground that under s. 167(8) of the Sea Customs Act the
maxi mum penalty |eviable could not exceed Rs. 1, 000. The
firmpreferred Appeal No. 53 of 1959 agai nst that order to a
Division Bench of the said Court; and the Additiona
Col l ector of Customs and the Union of India also preferred
an appeal, being Appeal No. 56 of 1959, against the said
order of the single Judge raising the question of penalty in
so far as it went against them

The appeals canme up for hearing before a Division Bench of
the H gh Court, <consisting of Midholkar, Acting Chief
Justice,, and S. M Shah, J. The learned Judges held in
favour of the firmminly on the followi ng grounds : (1)
"Since the satisfaction
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as to whether a particular consignment of scrap is capable
of being used in India or not is to be, under the Statemnent
of export policy, that of the Iron and Steel Controller, the
Customs Authorities were not entitled to consider afresh
whet her that scrap was or was not usable in India"; (2) "the
licence in question not having been granted by the Custons
Col l ector, but by the Iron and Steel Controller, it was not
open to the custons authorities to rely upon the provisions
of the Inmports and Exports Control Act, 1947, or the Exports
Control Order, 1954, for the purpose of making inspection of

the consignment which the petitioners were exporting”; and
(3) "if what was being exported was not Skull Scrap, but
still was sonething the export of which was permitted by the

Iron and Steel Controller on the ground that that scrap was
not wusable in India, there was nothing which the Custons
Authorities were entitled to do". On those grounds the
Di vi si on Bench all owed the appeal preferred by the firm set
aside 'the order of the |earned single Judge and nmade the
rul e absolute. The |earned Judges al so di sm ssed the appea
filed by the custons authorities and the Union of India on
the around that, as the firmonly exported the goods covered
by the licence, the custons authorities had no power to
i npose a personal penalty under s. 167(8) of the Sea Custons
Act . Cvil Appeal No. 376 of 1963 has been preferred
against the fornmer order and Civil Appeal No. 377 of 1963,
agai nst the |atter order.

The argunment of the learned Additional Solicitor-GCGeneral may

briefly be stated thus : There is no conflict of
jurisdiction between the Iron and Steel Controller issuing,
a licence for exporting steel skull —scrap under the

provisions of the Export Control Order, 1954, and the
custons authorities prohibiting the export of the 'sane on
the ground that they are not the goods covered by the
licence : they exercise different functions. |In the present
case, the Ilron and Steel Controller granted an export
licence dated Novenber 7, 1956, permtting the respondents
to export 900 tons of steel skull scrap subject to the
conditions set out in the said export |I|icence, but the
custonms authorities found, on the materials placed before
them that out of the total quantity shipped, 320 tons were
non-skull scrap and on that finding they levied a fine in
lieu of <confiscation of the goods as they were _already
allowed to be exported. The said order was well wi-thin the
jurisdiction of the custons authorities ~and, therefore,
whether it was right or wong, the H gh Court should not
have interfered under Art. 226 of the Constitution. |If his
contention was correct, the argument proceeded, as the firm
exported goods contrary to the terns of the Ilicence, the
custons authorities, in view of the recent -decision

290

of this Court, had power to inpose the penalty wthin the
maximum limts prescribed in s. 167 (8) of the Sea Custons
Act. As that order also was within the jurisdiction of the
custons authorities, the H gh Court should have nmaintained
it.

The argunent of M. Desai, |earned counsel for the respon-
dents, may be put thus: Under the Export Control Order,
1954, the Iron and Steel Controller can issue a licence for
exporting iron skull scrap if he is of the opinion that the
said scrap is not usable in India. The Schedul e annexed to
the said Order treats scrap of iron and steel as one unit
and it does not nake a distinction between non-skull scrap
and skull scrap nor does that Order define what skull scrap
is. In the circunmstances when the Iron and Steel Controller
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descri bed certain scrap as skull scrap and gave the licence
for exporting the sane, it is not open to the appropriate
custons authority to hold that the said description is wong
and, therefore, the scrap sought to be exported is not
covered by the licence.

To appreciate the rival contentions it is necessary at the
out set to ascertain the scope of the respective
jurisdictions of the Iron and Steel Controller wunder the
Exports Control Order and the Custons Coll ector wunder the
Sea Custons Act qua the goods covered by the licence issued
by the forner.

The Iron and Steel Control Order, 1956, was issued by the
Central Governnment in exercise of the powers conferred on it
by s. 3 of the Essential Commpdities Act and i n supersession
of all previous orders-on the subject. Under s. 3 of the
I mports and Exports (Control) ‘Act, 1947 (Act 18 of 1947) the
Central Governnent may, by order published in the Oficia
Gazette, make  provisions for prohibiting, restricting or
ot herwise controlling the export of the goods specified in
the order. In exercise of the said power the Centra
CGover nirent issued the Exports (Control) Order, 1954,
providing that no person shall export any goods of the
description specifiedin Schedul e | annexed thereto, except
under and in accordance with a licence granted by the
Central Governnent or by any officer specified in Schedule
11 to the said Order.

Under s. 19 of the Sea Customs Act, the Central Governnent
may from tine to time by notification in . the Oficia
Gazette prohibit or restrict the bringing or taking by sea
or by land goods of any specified description into or out of
I ndia across any custons frontier as defined by the Centra

CGovernment. Under s. 167(8) thereof the appropriate
authority can confiscate the pro-
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hi bited goods exported or inported and inpose a penalty on
the person concerned, who illegally exported or inmported or
attenpted to export any goods, in the manner prescribed
t her eunder. It is, therefore, clear that the custons

authorities had the jurisdiction to confiscate t he
prohi bited goods if they were exported. Under s. 178 of the
said Act, "Any thing liable to confiscation under this Act
may be seized in any place in India either —upon Iland or
water, or within the Indian custons waters, by any officer
of custons or other person duly enployed for the prevention
of smuggling".

Is there any conflict between the two jurisdictions, i.e.,
the jurisdiction of the licensing authority ~under the
Exports (Control) Oder and that of the Custons Authority
under the Sea Custons Act ? Wile under the Exports
(Control) Oder certain articles can be exported only /under
a licence, issued by the appropriate authority prescribed
thereunder, the appropriate Custons Authority can prevent
the export of the articles if they are not covered by such

l'icence. To take an extrene case, if the licence issued
permtted the export of iron and the |icensee seeks to
export gold, the Custons Authorities can certainly prevent
the export of gold, for it is not covered by the 1licence.
In this view, there is no conflict between the jurisdictions
of the two authorities; indeed, their functions are

conpl ementary to each other.

Can it be said, as it was contended by the |earned
Additional Solicitor General, that in the present case the
respondents sought to export goods that were not covered by
the licence ? W have noticed earlier that under the Exports
(Control) Order, 1954, no person shall export goods of the
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description specified in Schedule 1, except under and in
accordance with a licence granted by the Central Governnent
or by an officer specified in Schedule 11. Under the
heading "Raw Materials and Articles Miinly Unnmanufactured"
in Part B of Schedule 1, item3 is "scrap containing any of
the nmetals or alloys specified in entry GC9 of this

Schedul e". C-9 of the Schedule enunerates the various
netals; and C9(a)(x) is "lron and Steel"”. The sub-headi ngs
(1) to (27) thereof give different categories of that
article. Oficers conpetent to grant a |licence are

mentioned in Schedule 11 and they are (i) the Iron and Stee

Controller; (ii) a Deputy Iron and Steel Controller; and
(iii) an Assistant Iron and Steel Controller. M Statenent
of Export Licensing Policy issued by the Governnment of |ndia
as on October 31, 1956, throws some nore light on this
qguesti on. Item 3 nentioned therein is "Scrap containing,
any of the netals or alloys specified in entry G9 of this
Schedul e; \in the colum under the heading "Qther details, if

any", item (ii)

292

is "lron and steel scrap".  Iron and steel scrap is divided
into two categories, nanmely, (a) sheet cuttings, and (b)
ot hers. Against the entry "sheet cuttings" certain
conditions for issuing the licence are nentioned; and

against the entry "others", the follow ng remarks are found:
"Export of any other ferrous scrap is allowed by the Iron
and Steel Controller provided he is satisfied that the
material is of nowuse in India." A conbined reading of the
rel evant provisions of the Exports (Control) Order and the
entries in the Statenent of Export Licensing Policy leads to
the following position : The Exports (Control) O der
recogni zes scrap of iron and steel as one entity; it does
not recognize different categories of scrap, such as skul

scrap or non-skull scrap; it permits export of such ' scrap
under a licence issued by the lron and Steel Controller, as
he is the officer who regulates thetrade in scrap under the
Iron and Steel Control Order; but (under the Policy Statenent
a distinction is nade between sheet cuttings and / other
ferrous scrap; in the case of the export of the fornmer nore
stringent conditions are inposed thanin, the case of the
latter; and in the case of the latter export is permtted if
in the opinion of the Iron and Steel Controller the materia
is of nouse inlIndia. W are not concerned in this case
with sheet cuttings, but only with other ferrous scrap. The
Exports (Control) Order, the Schedul es annexed thereto and
the Statement of Export Licensing Policy do not define skul

scrap at all; skull scrap is what the Oficer thinks it is.
The only restriction on the Controller giving a |licence for
export of scrap is that in his opinionit is not usable in
India; his opinionis final. For the purpose of his opinion
he my describe or categorize the scrap in the nmanner
convenient to him but that does not nake it anytheless an

exportable scrap. |In the circunmstances it nust be held that
the licence covers only the scrap not usable in India. The
description of the scrap has no relevance to its

exportability.

A conparative study of other items in Schedule 1 annexed to
the Exports (Control) Order shows that they are different
items and if licence is given for the export of a particular
item obviously the |licensee cannot export a different item
But scrap is only one item and, therefore, if t he
appropriate authority issues a licence for the export of the
same, it cannot be held that the Iicensee is exporting sone
other item

A different approach |eads to the same position. The record
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discloses, and it is not disputed, that the Iron and Stee
Controller and his subordi nates exanm ned the goods at the
time the licence was issued and at the time of |oading of
the goods in the

293
ship for export. The licence was, therefore, issued in
respect of particular goods identified by the appropriate
authorities who were authorised to issue the licence and to
i nspect the goods. The nanme given by the authorities to the
goods was, therefore, the nane by which the appropriate
authorities identified the goods. The |icence was issued in
respect of the specified goods identified by the appropriate
aut horiti es. It is not possible, therefore, to say that
goods other than those in respect whereof the 1licence was
i ssued were sought to be exported.
In this view, can it be said that the Custons Authorities
had jurisdiction to confiscate the scrap of iron and stee
certified to be not usable iniIndia and covered by the
licence granted by the Iron and Steel Controller on the
ground that the scrap exported was, in their view, not of
the description given in the licence ? The Cust ons
Authorities would have such jurisdiction if wunder the
Exports (Control) order scrap of iron and steel was dealt
with wunder different heads. But, as we have pointed out,
for the purpose of satisfaction of the Controller and for
the purpose of issuing a licence for export, the said scrap
was one unit and the description of it in the I|icence was
only that given to it by the Iron and Steel Controller for
identifying the goods. VWat is inportant’ is not the
description but whether it is scrap of iron and steel in
respect whereof the licence was issued. In this view, the
Custons Authorities had no juridiction to confiscate the
scrap on the ground that the sanme was a  mis-description
The conclusion arrived at by the Court-is, in our ' view,
correct.
If the goods were not prohibited goods, the Custons Autho-
rities had no jurisdiction to inpose the penalty.
Lastly, it was argued that the H gh Court should ‘not/ have
exerci sed its jurisdiction wunder Art. 226 of t he
Constitution, as the respondents had an effective remedy by
way of appeal to Hi gher Customs Authorities. But the High
Court rightly pointed out that the respondents had no
ef fective renedy, for they could not file an appeal without
depositing as a condition precedent the |arge anount - of
penalty inposed on them That apart, the existence of an
ef fective renedy does not oust the jurisdiction of’ the Hi gh
Court, but it is only one of the circunstances that the
Court should take into consideration in exercising its
di scretionary jurisdiction under Art. 226 of the
Consti tution. In this case, the High Court thought fit to
exercise its jurisdiction under Art. 226 of the Constitution
and we do not see any exceptional circunstances to interfere
with its discretion. 1In the result, Cvil Appeals; Nos. 376
and 377 of 1963 are dism ssed with costs.
2 94
Now coming to the other appeals, though there is sone
,difference in the matter of details between the aforesaid
appeal s and the other appeals, the broad facts are simlar
The view we have expressed in the aforesaid two appeals
governs the other appeals also. The other appeals are also
di smissed with costs. One hearing fee.
Ragbubar Dayal, J. | regret | have to cone to a different
concl usi on.
| need not repeat the facts leading to these appeals as they
have been stated in the judgnment of brother Subba Rao, J.
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The main question for determination in these appeals is
whet her the Collector of Custons had power to check the
scrap for the purposes of satisfying hinself that the scrap
to be exported answered the description of the mteria
which was to be exported under the licence granted to the
exporter. The appellant clains such a right. The
respondent denies it and urges that the decision -of the
Iron and Steel Controller contenplated by the conditions of
the licence was final and the scrap in regard to which that
-decision is given could be exported without any further
check by the Collector.
It is necessary, before determining this controversia
point, to first refer to the various provisions relating to
the powers and jurisdiction of the Collector of Custons with
respect to the export-of iron and steel for whose export
there exists some prohibition or restriction
Section (3) 1 of the Inports & Exports (Control) Act, 1947
(Act. XVIT1 of 1947) enpowered the Central Government to
make provision for prohibiting restricting or otherw se
controlli'ng” the inmport, export of goods of any specified
descri ption. Sub-s. (2) of s. 3 provides inter alia that
all goods to which any order under sub-s. (1) applies shal
be deemed to be goods-of which the inport or export has been
prohi bited or restricted under s. 19 of the Sea Custons Act,
1878, hereinafter called the Act, and that all t he
provi sions of that Act shall have effect accordingly.
By virtue of the power conferred by sub-s. (1) of s. 3, the
Central Covernnent issued the Exports (Control) Order, 1954.
Clause 3 of this Oder provides that save 'as otherw se
provided in the Order, no person shall export any goods of
the description specified in Schedule 1, except under and in
accordance with a licence granted by the Central Governnent
or by any officer -specified in Schedule 1. The ‘officers
specified in Schedul e |
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include the Iron & Steel Controller, the Deputy Iron & Stee
Controller and the Assistant  lron & Steel Controller
Clause 5(1) of the Exports Order provides that a licence
granted under the Order may contain such conditions not
inconsistent with the Act or the Order as the Llicensing
authority may deemfit. Sub-cl. (3) of cl. 5 provides that
the licensee shall conply with all the conditions inposed or
deened to be inposed under the clause.
Schedule 1 nentions the comodities subject to export con-

trol. Goup B-3 nentions scrap containing any of the metals
or alloys specified in entry G9 of that schedule. Entry C
9 nentions many netals which include iron and steel. The

export of iron and steel scrap is subject to control and, in
view of cl. 3 of the Exports Order, it cannot be exported
except under and in accordance with the |icence granted by
the conpetent authority referred toincl. 3. In_view of
sub-s. (2) of s. 3 of the Inports and Exports (Control) Act,
iron and steel scrap would be deened to be goods whose
export has been prohibited or restricted under s. 19 of the
Act and all the provisions of that Act would have effect
accordi ngly.

Now, s. 19 of the Act enpowers the Central Governnent to
prohibit or restrict the bringing or taking by sea or by
| and goods of any specified description into or out of India
across any custonms frontier as defined by the Centra
Government. Section 167(8) provides inter alia that if any
goods exportation of which is for the tinme being prohibited
or restricted by or under Chapter |V of the Act be exported
dfrom India contrary to such prohibition or restriction or
if any attenpt be made so to export any such goods, those
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goods would be liable to confiscation and that any person
concerned in any such offence would be liable to a penalty
not exceeding three tines the value of the goods or not
exceeding Rs. 1,000. It follows that scrap of iron and
steel is liable to confiscation if it is exported or any
attenpt is made to export it contrary to the prohibition or
restriction inposed by the Central Governnent. Section 178
of the Act enpowers any officer of Custons to seize in any
place in India either upon |land or water, or wthin the
I ndi an Custonms waters, anything liable to confiscation under
the Act. It is clear therefore that the officers of Custons
have power to seize steel scrap if it be liable to con-
fiscation, that is, if it is being exported or any attenpt
is being nade to export it contrary to the prohibition or

restriction inposed. If steel scrap is not exported under
and in accordance with the licence issued by the proper
authority, it would be liable to confiscation. 1t becones
the duty of the Custons Authorities
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to check the steel scrap which is exported for satisfying
thenselves that it is being exported under and in accordance
with the licence issued by the proper authority. Such a
ri ght of the Custons Authorities under the Act is not
seriously disputed for the respondent.

What is really contended for the respondent and what has
been held by the H gh Court is that the decision given by
the Iron & Steel Controller in view of the conditions of the
licence is final \and that this finality of the decision
inpliedly takes away the power and jurisdiction of the
Custonms authorities, which they have under the provision of
the Act to check whether the goods to be exported tally with
those nentioned in the licence. The  conditions of the
license on which reliance is placed for the respondent are:

"1. The materials specified overleaf will be inspected
at the Docks by representatives of the Iron & Stee
Controller and also by representatives of such parties as
the Iron & Steel Controller may direct. To enable the Iron
& Steel Controller to arrange for the inspection ‘at /| east
two clear days’ notice is required. The Custons ~Authorities
have been informed not to pernit loading of —scrap before
such inspection is carried out and the material certified
for shipment by an officer authorised by thelron & Stee
Controller.

2. If it is found as a result of this inspection that
the scrap in question can be utilised in India the exporter
will have to renove the materials fromthe docks at his own
expense and sell it to consumers in India nomnated by the
Iron & Steel Controller at the price to be fixed by the
latter. Exports wll be permitted only if the nmaterials

cannot be used in India.

3. The Ilron & Steel Controllers decisions -in this
respect shall be final. Governnent will not be responsible
f or any claim for loss due to demnurrage, whar f age,
frustration of contract or any other reasons whatsoever.™

These conditions to which the licence is subject nean
that despite the scrap answering the description of stee
skull scrap whose export was allowed by the licenee, the
Iron & Steel Controller could disallowthe export of such
scrap which upon inspection appears to be such which could
be wutilised in this country. Condition 3 gives finality to
the decision of the Iron & Steel Con-
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troller in this respect, i.e., in respect of the scrap
deternined to be such which could be utilised in India.
The decision contenplated by these conditions is not about
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the identity of the scrap material with the scrap described
and | oaded under the licence for export, but is only wth
respect to the possibility of the use of any portion of the
scrap within the country. This is the clear interpretation
of the conditions, according to the | anguage used.

It is to be noted that there is nothing in the Inports &
Exports Control Act or in the Exports Control Order which
| ays down anpng the duties of the Iron & Steel Controller
the duty to check that the material collected at the docks
for export tallied with the material for export of which the
licence had been granted. Neither the Inport and Export
Control Act nor the Export Control Order contains any such
express provision which debars or prohibits the Custons
Authorities fromexercising, their powers of checking the
goods sought to be exported for satisfying thenselves that
they were being exported-in accordance with the Iicence
granted for the export of the material. On the other hand,
sub-s. ~(2) of ~s. 3 nakes all the provisions of the Act
effective in regard to the goods whose export is prohibited
or restricted under the Control Order as those are deened to
be goods whose export had been prohibited or restricted
under s. 19 of the Act.

Further, the conditions are inposed by the i censing
authority wunder <cl. 5 of the Oder. They have to be
consistent with the Inmports & Exports Control Act and the
Order and cannot therefore take away directly or indirectly
the powers of the Custons Authorities under -the provisions
of the Act to satisfy thenselves that goods sought to be
exported are in accordance with the |icence.

It is also wurged that the grant of a licence lifts the
prohibition or restriction inposed on the export  of stee
scrap wth the result that the scrap for which the |icence
is granted beconmes goods for the export of which no
prohibition or restriction exists. ~ |1 donot agree with this
contenti on. The prohibition or restriction inmposed over

certain types of goods continues solong as that restriction
is inposed under a valid notification of the Governnent of
I ndi a. The effect of the granting of the licence is that
the licencee is pernitted to export those goods whose export
is permtted under the licence. Those goods -do not- becomne
goods which are not subject to the controls inposed by the
Export Control Orders. The goods to be exported by virtue
of that |icence
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are subject to the condition that they answer  fully the
description of the goods for the export of which the licence
is granted. The export is not to be only under the |icence,
but to be in accordance with it also. That is what cl. 3 of
the Exports Control Oder requires. It is therefore not
correct to say that the nere grant of the licence for the
export of ~certain goods whose export is prohibited or
restricted takes those goods out of the category of | goods
whose export is prohibited or restricted.

Much stress has been laid for the respondent on the export
policy of the Governnment which, it is urged, supports the
contention that steel scarp of any description can be
exported except such scrap which can be wutilised in the
country. It is urged that the prohibition or restriction
under «cl. 3 of the Exports Control Order really applies to
the steel scrap which cannot be used in India.

The policy of the Government |aid down for the guidance of
the Central Governnent and the officers specified in
Schedul e 11 of the Export Control Order and to some extent
for the guidance of the would be exporters in rmaking
requests for the grant of |icences cannot have the effect of
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affecting the provisions of the Inport & Export Control Act
or the Control Order issued under it. Reference has been
made to Part Il of the Hand Book of Export Trade Contro
publ i shed by the Mnistry of Comerce and Consurner
I ndustries of the Government of India in October 1956. The
statenment of the export licensing policy as on Cctober 31
1956, states with reference to export of all iron and stee
scrap except scrap, presunmably from sheet cuttings :
"Export of any other ferrous scrap is allowed
by the Iron & Steel Controller provided he is
satisfied that the material is of no use in
I ndia."
This nmay be the general policy for the granting or non-
granting of a licence for the export of iron and steel scrap
other than fromiron sheet cuttings, but this does not nean
that if the licence is for the export of any particular type

of steel scrap, it -may still be considered to be the |icence
permtting export of steel scrap of any other kind except
scrap fromsheet cuttings. |If this policy statenent neant
that the licence granted would have just nentioned the

guantity of iron and steel scrap other than scrap from sheet
cuttings, instead of specifying the nature of the scrap for
the export of whichthe licence is granted. The policy
stated in this statenent is really a restriction on the
exercise of the discretion of the authorities empowered to
grant the licence, the restriction being that no |icence be
granted for the export of iron
299
and steel scrap other than scrap fromsheet cuttings if it
could be utilised inlIndia. The authorities were free to
exercise the discretion with respect to the export of scrap
which could not be utilised in India. “The nere fact that
certain scrap could not be utilised in India does not nean
that its export is freely allowed.” Wat nay not be ‘usable
in the country at a certain point of tinme may become usable
after a |l apse of tine.
I amtherefore of opinion that neither the policy statenent
nor the provisions about the granting of the licence justify
the conclusion that scrap which could not be used in’ India
could be exported irrespective of the ternms of the " licence
or that the monent a licence is granted for the -export of
certain scrap that scrap gets the status of material for the
"port of which there exists no prohibition or restriction
with the result that it would not come within the goods
which could be checked by the Custons authorities for the
purpose of satisfying thensel ves whether those goods were
bei ng exported in accordance with the terns of the |icence.
Ref erence may also be made to Chapter VI, Part! 1 of the
af oresai d Handbook of Export Trade Control. This deals with
cust ons and foreign exchange procedure. Par agr aph 1
nmentions the shipping bill and the export |icence anbng the
docunents to be subnmitted to the export departnment of the
Cust om House at the port of export. Para 2 provides for the
scrutiny of these docunents in the department inter alia for
the purpose of verifying that the proposed "port i s
perm ssible and the consignnent satisfies the requirenents
under the Export Control Order. It further provides :
"If the Custons authorities are satisfied that
the docunents are in order, an endorsement is
made on the shipping bill giving directions to
the Preventive Oficer, Examining Oficer or
the Appraiser at the docks or jetties as to
the physical exami nation to be carried out in
respect of the value, description etc., of the
consi gnnent and according sanction for its
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export."
This provision concerning the procedure to be followed by
the Customs Authorities nakes it clear that the Preventive
Oficer, the Examning Oficer or the Appraiser of the
Customs Departnent at the docks have to do the physica
exam nation in respect of the description of the consignnent
to be exported and to sanction the export if satisfied that
the consignnment is in accordance with the terms of the
licence. This is in accordance with the
300
requirenents of the provisions of the Act as stated above
and goes against the contention for the respondent on the
basis of the conditions in the |icence about the finality of
the decision of the Iron & Steel Controller about certain
goods sought to be exported to be usable in the country.
It is also urged that scrap of 'iron and steel’ is one unit
under .the Export Control Order, that the Order does not
contemplate any different varieties of such scrap and that
therefore the granting of the licence for exporting stee
skul | scriap amounts, in law, to the granting of the 1licence
or exporting any steel scrap, even if that is not ’'stee
skull scrap’ Which is not defined under the Export ’Contro
Act or the Order. | do not-agree. It is not disputed that
steel scrap can be of different varieties. The Oder need
not specify all the varieties. Special specification of a
variety could be necessary if it was to be excepted fromthe
scope of the Order. Cdause 5 of the Oder enpowers the
licensing authority to inpose, when granting a licence, such
conditions as it considers necessary to inpose and be not
i nconsistent with the Act or O'der. The i censing
authority could therefore provide in the |licencethat stee
scrap of a particular variety would  be exported. The
exported goods will then be in accordance with the 1licence
if they come within the specified variety. | am therefore
of opinion that the licensing authority was conpetent to
allow export of any particular -variety and that the
respondents could not under the licence export steel 'scrap
of any variety other than that stated in the |licence.
| therefore hold that the officers of the Custons Departnent
had power and jurisdiction to exam ne the steel scrap which
the respondent was seeking to export to satisfy -thenselves
that that scrap was really steel skull scrap whose export
had been permtted under the |icence.
The Additional Collector of Custons acted within his juris-
diction in checking the scrap to be exported by the

respondent . It was for himto decide whether the scrap to
be exported was of the kind for which the |icence was given.
We, in the exercise of wit jurisdiction, cannot enter

unless mala fides are alleged, into the question whether his
opi nion about the nature of the goods to be exported was
right or not. The Act contains provisions for the person
aggrieved with the order of the Oficer of Custons under s.
167(8) to appeal against that order. It is for the ' autho-
rities provided by the Act for determ ning the correctness
of the orders of the Customs Officers with respect to the
confiscation of goods and penalty inposed to deci de on being
properly noved
301

the orders of the custonms officers were correct or required
some nodi fication.

It is urged that there was no evidence before the Additiona
Col | ect or to conme to the <conclusion that the scrap
confiscated was not steel skull scrap. The contention is
not sound. The Additional Collector took into consideration
certain survey reports of conpetent surveyors about the
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description of the cargo exported by the respondent as stee
skul |  scrap. Such survey reports were produced by the
respondent . It is therefore not the case in which the
Addi tional Collector proceeded on no evidence for holding
that the quantity of scrap confiscated was not steel skul
scrap.
It is not really disputed that the entire gantity of scrap
exported by the respondent came within the definition of
skull scrap as given in 'Metals Hand Book’ by Taylor and
Lyman (Anerican Institute of Metals, 1948 Ed) which reads :
"Afilmor dross remaining in a pouring vesse
after the nmetal has been poured-A frozen shel
of nmetal sonetines renmmining in the bottom of

the ladle."
The respondent however urges that a wider nmeaning is given
to this expression in |ndia. There is not sufficient
material on record to substantiate this allegation. In
matters of international trade, it appears a bit difficult
to expect that the expression 'skull scrap’ would have

different. meanings in different countries or that |India
al one would put a wi der neaning on the expression with the
result that there m ght be disputes between the exporters of
this country and the inporters of countries abroad.

It has been urged that as the Iron & Steel Controller had
power to grant the licence for the export of steel scrap

his order on the shipping bill after inspecting the scrap on
the docks that it was passed for export, be treated as the
requisite licence for the export of the actual scrap which
had been inspected at the docks.: Such a note on the
shipping bill does not ampunt-to |icence granted under the
rel evant provisions of the Act and the Inport & -Export
(Control) Act. The Export Control Order could not have
contenplated such a report of the Inspecting Oficer to
amount to the granting of a licence for the export. If it
contenmplated so, the entire procedure for the grant of a
i cence woul d have been different. ~Further, the person who
i nspected the scrap at the docks and passed it for export
was not an officer nmentioned in Schedule 11 of the Export
Control Order. The nmaterials taken to the dock by the
exporter are not necessarily inspected by the specified
of ficer but by any representative of the

Sup. d /65-5
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Iron & Steel Controller and the representative too has to
i nspect the material along with the representatives of - such
parties as the Iron & Steel Controller night direct. The
various shipping bills for the materials taken tothe docks
show that the material was inspected ,on behalf of the Iron
& Steel Controller by the Deputy Assistant Controller of

Iron & Steel, an officer who is not included anobng the
officers nentioned in Schedule Il of the Exports- Contro
O der.

Anot her contention raised for the respondent is that the
Additional Collector could not confiscate the goods after
they had left the country and that therefore his order  of
confiscation of the scrap which according to him was not
steel skull scrap was bad in law. The affidavit filed by
the Additional Collector, appellant No. 1, nentions the
ci rcunstances in which the scrap exported by respondent was
allowed to |eave the country. It was allowed to | eave the
country after the Collector had formally seized it and after
the agents of the shipping conpany had undertaken not to
rel ease the docunents in respect of the cargo to its
consi gnees. This undertaking nmeant that the cargo would
remain under the control of the custonms authorities as
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seized cargo till further orders from the Addi ti ona
Col l ector releasing the cargo and making it available to the
consi gnees by the delivery of the necessary docunents to
them The docunents were allowed to be delivered to them on
the application of the respondents praying for the passing
on of the necessary docunents to the purchasers of the goods
in Japan and on the respondents giving a bank guarantee that
the full f.o.b. value to be released fromthe said parch
woul d be paid to the custons authorities towards penalty or
fine in lieu of confiscation that m ght be inposed upon the

respondents by the adjudicating authority. The customns
authorities had seized the goods when they were within their
jurisdiction. It is imaterial where the seized goods be
kept . In the circunstances of the case, the seized goods

remai ned on the ship and were carried to Japan. The sei zure
was lifted by the Additional Collector only when the
respondents requested and gave bank guarantee. M effect
of the guarantee was that in case the Additional Collector
adj udi cated that part of the goods exported was not in
accordance “with the licence and had to be confiscated, the
respondents, would, in lieu of confiscation of the goods,
pay the fine equivalent to the of the bank guarantee.
Section 183 of the Act provides that whenever confiscation
is authorised by the Act the Oficer adjudging it would give
the owner of the goods option to pay in lieu of confiscation
such fine
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as the officer thinks fit. This option was extended to the
respondent at the stage before the goods were rel eased from
sei zure. The formal order of confiscation had to be passed
after the necessary enquiry and therefore when passed in the
present case after the goods had actual ly left this  country
cannot be said to be an order which coul d not be passed by
the Custons Authorities.
I, therefore, do not agree with this contention
There now renmains the question of ‘the anmount of  penalty
whi ch can be inposed under s. 167(8) on the person concerned
in the export of prohibited or restricted goods contrary to
the prohibition or restriction. This Court has held in
Ranchoddas Atmarwn v. Union of India(l) that it is open to
the Customs Authorities to imnmpose any of the alternative
penalties wunder s. 167(8) even though the —anpbunt of it
exceeds the anmount of the maximumin the other alternative:
The anmount of penalty was therefore not limted to Rs. 1,000
only. The penalty inposed is not said to exceed three tines
the val ue of the goods exported unauthorizedly. It follows
that the amount of penalty inmposed by the ~Additiona
Col I ector of Customs was |egal and that its reduction to Rs.
1,000 by the Hi gh Court was not correct.
1, therefore, hold that the inpugned orders of t he
Additional Collector were correct and would accordingly
allow the appeals, set aside the orders under appeal and
restore the orders of the Additional Collector dat ed
December 21, 1957, but, in the circunstances, order the
parties to bear their own costs.

ORDER BY COURT
In accordance with the opinion of the mgjority, the appeals
are dism ssed with costs. One hearing fee
(1) 3 SSC. R 718.
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