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1. Reservation for adm ssion in educational ~institutions or for public
enpl oyment has been a matter of challenge in various' litigations in

this Court as well as in the H gh Courts. Diverse opinions have

been expressed in regard to the need for reservation. Though

several grounds have been raised to oppose any form of

reservati on, few in i ndependent India have voi ced di sagreenent
with the proposition that the di sadvantaged sections of the
popul ati on deserve and need "special help". But there has been

consi derabl e di sagreement as to which category of di sadvant aged
sections deserve such help, about the formthis help ought to take
and about the efficacy and propriety of what the governnment has
done in this regard.

2. Pandit Jawaharlal Nehru, who presided over the Congress Expert
Conmittee enphasi zed before the Constituent Assenbly that the

renoval of socio-economc inequalities was the highest priority. He
bel i eved that only this could make India a castel ess and cl assl ess
soci ety, w thout which the Constitution will becone usel ess and

pur posel ess . The Founding Fathers of the Constitution were thus
aware of the ripples of inequality present in society, decried the
noti on of caste and ensured that the Constitutional franmework
cont ai ned adequat e saf eguards that would ensure the upliftment of

the socially and educationally backward classes of citizens, thus
creating a society of equals. The interpretation of the term"socially
and educationally backward", and its constituent classes, was |eft

for future generations to decide.
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3. Regardi ng equality, Dr. Anbedkar stated in the Constituent
Assenbly

"\ 005V mnust begin by acknow edging the fact that
there is conplete absence of two things in Indian
Society. One of these is equality. On the socia

pl ane, we have in India a society based on the
principle of graded inequality which nmeans el evation
for sone and degradation for others. On the

econom ¢ plane, we have a society in which there

are some who have i mense weal th as agai nst

many who live in abject poverty."

4, Judge Laut erpacht of the International Court of Justice, witing in
1945, described the inportance of the principle of equality in the
fol |l owi ng words: -

"The claimto equality before the lawis in substantia
sense the nost fundamental of the rights of man. It
occupi es the first place in nost - witten constitutions. It
is the starting point of all other liberties."

5. Equal ity has al so been enshrined in various internationa
instruments, such as the 1948 Universal Declaration of Human

Rights. Its Preanbl e speaks of "the equal and inalienable rights of
all nenbers of the human family", and of "the equal rights of men

and woren. "

6. Reservation is one of the many tools that are used to preserve
and pronote the essence of equality, so-that disadvantaged

groups can be brought to the forefront of civil life. It is also the

duty of the State to pronote positive neasures to rempve barriers
of inequality and enabl e diverse conmunities to enjoy the
freedons and share the benefits guaranteed by the Constitution
In the context of education, any nmeasure that pronotes the
sharing of know edge, information and ideas, and encourages and
i mproves learning, among India' s vastly diverse classes deserves
encour agenent. To cope with the modern-world and its

conpl exities and turbul ent problens, education is-a nust and it
cannot remain cloistered for the benefit of a privileged few
Reservations provide that extra advantage to those persons who,

wi t hout such support, can forever only dream of university,
education, wi thout ever being able to realize it. This advantage is
necessary. In the words of President Lyndon Johnson

"You do not take a person who, for years, has been
hobbl ed by chains and liberate him bring himup to
the starting line and then say, 'You are free to
conpete with all the others..."

7. Dr. Rajendra Prasad, at the concluding address of the Constituent
Assenbly, stated in the foll ow ng words: -

"\ 005To all we give the assurance that it will be our
endeavour to end poverty and squalor and its

conpani ons, hunger and di sease; to abolish

di stinction and exploitation and to ensure decent
conditions of living. W are enbarking on a great
task. We hope that in this we shall have the
unstinted service and co-operation of all our people
and the synpathy and support of all the
comunities..."
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8. It nust also be borne in nmind that many other denocracies face
simlar problens and grapple with issues of discrimnation, in their
own soci etal context. Though their social structure may be

markedly different fromours, the problemof inequality in the |arger
context and the tools used to conbat it may be conmon. As stated

by Justice Ruth Bader G nsburg at the 51st Cardozo Menoria

Lecture, in 1999

“I'n ny view, conparative analysis enphatically is
relevant to the task of interpreting constitutions and
enforcing human rights. W are losers if we negl ect
what others can tell us about endeavours to

eradi cate bi as agai nst wonen, mnorities and ot her

di sadvant aged groups. For irrational prejudice and
rank discrimnation are infectious in our world. In
this, reality, as well as the determ nation to counter
it, we all share™

9. We are conscious of the fact that any reservation or preference
shall not lead to reverse discrimnation. The Constitution (N nety-
Thi rd) Amendment Act, 2005 and the enactnent of Act 5 of 2007
giving reservation to O her Backward C asses (OBCs), Schedul ed
Castes (SCs) and Schedul ed Tribes (STs) created m xed reactions

in the society. Though the reservation in favour of SC and ST is
not opposed by the petitioners, the reservation of 27%in favour of
O her Backward C asses/ Soci ally and educati onally backward

cl asses is strongly opposed by various petitioners in these cases.
Em nent Counsel appeared both for the petitioners and

respondents. The |earned Solicitor General and Additiona

Solicitor General appeared and expressed their views. We have
tried to address, with utnost care and attention, the various
argument s advanced by the | earned counsel” and we are greatly

behol den to all of them for the manner in which they have

anal ysed and presented the case before us which is of great

i nportance, affecting |large sections of the comunity.

10. By The Constitution (Ninety-Third Amendnent) Act, 2005,
clause (5) was inserted in Article 15 of the Constitution which
reads as under : -

"Nothing in this article or in sub-clause (g) of clause
(1) of article 19 shall prevent the State from making
any special provision, by law, for the advancenent of
any socially and educationally backward cl asses of
citizens or for the Schedul ed Castes or the

Schedul ed Tribes in so far as such special provisions
relate to their admission to the educationa
institutions including private educational institutions,
whet her ai ded or unaided by the State, other than

the minority educational institutions referred to in
clause (1) of article 30."

11. In Unni Krishnan, J.P. & O's. Vs. State of Andhra
Pradesh & Ors. , it was held that right to establish educationa
institutions can neither be a trade or business nor can it be a
profession within the nmeaning of Article 19(1)(g). This was
overruled in T.MA. Pai Foundation & Os. Vs. State of

Karnataka & O's. , wherein it was held that all citizens have the
fundanental right to establish and adnini ster educationa
institutions wunder Article 19(1)(g) and the term "occupation" in

Article 19(1)(g) conprehends the establishnent and runni ng of
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educational institutions and State regul ati on of adm ssions in such
institutions would not be regarded as an unreasonable restriction
on that fundamental right to carry on business under Article 19(6)
of the Constitution. Education is primarily the responsibility of the
State Governnents. The Uni on Governnent al so has certain
responsibility specified in the Constitution on matters relating to
institutions of national inportance and certain other specified
institutions of higher education and pronotion of educationa
opportunities for the weaker sections of society. The Parlianment

i ntroduced Article 15(5) by The Constitution (N nety-Third
Amendnent) Act, 2005 to enable the State to make such provi sion

for the advancenment of SC, ST and Socially and Educationally
Backward Cl asses (SEBC) of citizens in relation to a specific

subj ect, nanely, adm ssion to educational institutions including
private educational institutions whether aided or unaided by the
State notw t hstandi ng the provisions of Article 19(1)(g). In the
Stat ement of Cbjects and Reasons of the Constitution (N nety-

Third Amendnent) Act, 2005 it has been stated that :-

"At present, the nunmber of seats available in aided
or State nmamintained institutions, particularly in
respect of professional education, is linmted in
conparison to those in private unaided institutions.

To pronote the educational advancenent of the

soci ally and educationally backward cl asses of
citizens, i.e., the OBCs or the Schedul ed Castes ad
Schedul ed Tribes in matters of adnission of
students bel ongi ng to these categories in unaided
educational institutions other than the mnority
educational institutions referred to Cause (1) of
Article 30 of the Constitution, it is proposed to
anplify Article 15. The new Cause (5) shall enable
the Parliament as well as the State Legislatures to
make appropriate laws for the purposes nentioned
above. "

12. After the above Constitution (N nety-Third Anendnment) Act,
2005, the Parliament passed The Central Educational 1nstitutions
(Reservation in Admi ssion) Act, 2006 (No. 5 of 2007) (hereinafter
referred to as "the Act 5 of 2007").

13. Section 3 of Act 5 of 2007 provides for reservation of 15%
seats for Schedul ed Castes, 7=% seats for Schedul ed Tri bes and
27% for Other Backward Cl asses in Central Educationa

Institutions. The said section is extracted below: -

"3. The reservation of seats in adm ssion and its
extent in a Central Educational Institution shall be
provided in the foll owi ng manner, nanely: -

(i) out of the annual permitted strength in each
branch of study or faculty, fifteen per cent seats
shal | be reserved for the Schedul ed Castes;

(ii) out of the annual permitted strength in each
branch of study or faculty, seven and one-half per
cent seats shall be reserved for the Schedul ed

Tri bes;

(iii) out of the annual permtted strength in each
branch of study or faculty, twenty-seven per cent
seats shall be reserved for the O her Backward

Cl asses. "
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14. "Central Educational Institution" has been defined under
Section 2(d) of the Act as foll ows:

2(d) "Central Educational Institution" means \026
(i) a university established or incorporated by
or under a Central Act;
(ii) an institution of national inportance set up

by an Act of Parliament;

(iii) an institution, declared as a deened

Uni versity under section 3 of the University
Grants Commi ssion Act, 1956, and

nmai ntai ned by or receiving aid fromthe

Central Governnent;

(iv) an institution nmaintained by or receiving aid
fromthe Central Covernment, whether

directly or indirectly, and affiliated to an
institution referred to in clause (i) or clause
(ii), or ‘a constituent unit of an institution
referred to in clause (iii);

(v) an educational institution set up by the
Central CGovernnment under the Societies

Regi stration Act, 1860.

15. The percentage of reservationto various groups such as
Schedul ed Castes, Schedul ed Tri bes and Q her Backward

Classes are with reference to the annual permtted strength of the
Central Educational Institutions-and the "annual pernmtted
strength" is defined under Section2(b) of the Act as follows:-

2(b) "annual permtted strength" neans the nunber of
seats, in a course or programre for teaching or
instruction in each branch of study or faculty authorized
by an appropriate authority for admi'ssion of students to
a Central Educational Institutiaon

16. Section 4 of the Act specifically says that the provisions of
Section 3 shall apply to certain institutions. Section 4 reads as
under: -

4 The provisions of Section 3 of this Act shall not

abply to \026

(a) a Central Educational Institution established in
the tribal areas referred to in the Sixth Schedul e

to the Constitution;

(b) the institutions of excellence, research
institutions, institutions of national and strategic

i mportance specified in the Schedule to this Act;

Provi ded that the Central Governnment may, as and
when consi dered necessary, by notification in the
Oficial Gazette, amend the Schedul e;

(c) a Mnority Educational Institution as defined in
this Act;
(d) a course or progranmme at high |l evels of

speci al i zation, including at the post-doctoral |evel,
within any branch or study or faculty, which the
Central CGovernment may, in consultation with the
appropriate authority, specify."
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17. "Mnority Educational Institution" is defined in Section 2(f) of
the Act as follows: -

"Mnority Educational Institution” nmeans an institution
establ i shed and adm ni stered by the mnorities under
clause (1) of article 30 of the Constitution and so
decl ared by an Act of Parliament or by the Central
CGovernment or declared as a Mnority Educati ona
Institution under the National Comm ssion for Mnority
Educational Institutions Act, 2004"

18. Section 2(g) defines "Qher Backward C asses" as under: -

"Qt her Backward C asses" mnmeans the class or cl asses
of citizens who are socially and educationally
backwar d, ‘and are so deternmi ned by the Centra

Gover nment "

19. Cl ause 2(h) defines "Schedul ed Castes" and clause 2(i)
defines "Schedul ed Tribes" as under

"Schedul ed Castes" neans the Schedul ed Castes
notified under article 341 of the Constitution

"Schedul ed Tri bes" neans the Schedul ed Tri bes
notified under article 342 of the Constitution.

20. Section 5 of the Act mandates the increase of seats in the
Central Educational Institutions by providing reservation to
Schedul ed Castes, Schedul ed Tri bes and O her Backward

Cl asses. Section 5 reads as fol lows: -

"5.(1) Notwithstanding anything contained in clause (iii)
of section 3 and in any other law for the time being in
force, every Central Educational Institution shall, with
the prior approval of the appropriate authority, increase
the nunber of seats in a branch of study or faculty over
and above its annual permitted strength so that the
nunber of seats, excluding those reserved for the

persons belonging to the Schedul ed Castes, the

Schedul ed Tribes and the Gt her Backward C asses, is

not | ess than the nunber of such seats available for the
academ c session imredi ately preceding the date of

the comng into force of this Act.

(2) Where, on a representation by any Centra
Educational Institution, the Central CGovernment, in
consultation with the appropriate authority, is satisfied
that for reasons of financial, physical or academ c
limtations or in order to maintain the standards of
education, the annual pernitted strength in any branch

of study or faculty of such institution cannot be

i ncreased for the academ c session follow ng the
commencement of this Act, it may permt by notification
in the Oficial Gazette, such institution to increase the
annual permtted strength over a nmaxi mum period of

three years beginning with the academ c session

foll owi ng the commencenment of this Act; and then, the
extent of reservation for the Ot her Backward Cl asses
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as provided in clause (iii) of section 3 shall be limted
for that academ c session in such manner that the

nurmber of seats available to the O her Backward

Cl asses for each academ ¢ session are commensurate

with the increase in the permtted strength for each

year."
21. By virtue of definition of the "Central Educational Institutions"
under clause (d)(iv) of Section 2 of the Act, all institutions

mai nt ai ned by or receiving aid fromthe Central Governnent

whet her directly or indirectly, and affiliated to any university or
deened university or institution of national inportance, in addition
to universities which are established or incorporated under a
Central Act, institutions of national inportance set up by Acts of
Parliament, deened universities nmaintained or receiving aid from
Central CGovernnment ~ and institutions set up by the Centra

CGovernment with the Societies Registration Act, 1960, are brought
under the purview of reservation under Section 3 of the Act. The
obj ect of the Act is to introduce in reservation in only such
institutions which are defined as "Central Educational Institutions"”
and not any other private unaided institutions.

22. The Statenent of Objects and Reasons for the Act gives the
obj ect of the Act thus :-

"Greater access to higher education including

prof essi onal education, to a | arge nunber of students

bel onging to the socially and educationally backward

cl asses of citizens or for the Schedul ed Castes and
Schedul ed Tri bes, has been a matter of mmjor concern

The reservation of seats for the Scheduled Castes, the
Schedul ed Tribes and the Ot her Backward C asses of
citizens (OBCs) in adnission to educational institutions
is derived fromthe provisions of clause (4) of article 15.
At present, the nunber of seats available in aided or
State maintained institutions, particularly in respect of
prof essi onal education, is limted in conparison to
those in private unaided institutions.

2. It is laid down in article 46, as a directive principle
of State policy, that the State shall pronote with specia

care the educational and economic interests of the

weaker sections of the people and protect them from

social injustice. Access to education is inportant in

order to ensure advancenent of persons bel onging to

the Schedul ed Castes, the Schedul ed Tri bes and the

soci ally and educationally backward cl asses al so

referred to as the OBCs.

3. Clause (1) of article 30 provides the right -to al
mnorities to establish and adni ni ster educati ona
institutions of their choice. It is essential that the rights

available to minorities are protected in regard to
institutions established and adm nistered by them
Accordingly, institutions declared by the State to be
mnority institutions under clause (1) of article 30 are
onitted fromthe operation of the proposal

4. To pronote the educational advancenent of the
socially and educationally backward cl asses of citizens
i.e. the OBCs or of the Schedul ed Castes and

Schedul ed Tribes in matters of adnission of students
bel onging to these categories in unai ded educationa
institutions, other than the mnority educationa
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institutions referred to in clause (1) of article 30 of the
Constitution, it is proposed to anplify article 15. The
new cl ause (5) shall enable the Parlianment as well as

the State Legislatures to make appropriate |aws for the

pur poses mentioned above.

5. The Bill seeks to achieve the above objects.”

23. The Constitution (N nety-Third Amendnent) Act, 2005, by

which Article 15(5) was inserted in the Constitution, is challenged

in these petitions, on various grounds. In sone of the wit petitions

whi ch have been filed after the passing of Act 5 of 2007, the
chal l enge is directed against the various provisions of the Act 5 of
2007. Initially, thesewit petitions were heard by a Bench of two
Judges. Consi dering the constitutional inportance of these
guestions, all these wit petitions were referred to a Constitution
Bench.

24, We _have heard | earned Counsel appearing for the various
petitioners. The |earned Senior Counsel, Shri Harish Sal ve,
Shri F.S. Nariman, Shri K. K Venugopal, Shri P.P. Rao and

Dr. Raj eev Dhavan and- | earned Counsel Shri Sushil Kumar Jain
addressed the main argunents on behalf of the petitioners. Shr
Ashok Kumar Thakur 'appeared in person. Supporting the
Constitution (N nety-Third Anmendnent) Act, 2005 and the

provi sions of the said Act, |earned Senior Counsel Shri K

Par asaran, appearing for the Union of India, l'earned Solicitor
CGeneral Shri G E. Vahanvati and l'earned Additional Solicitor
General Shri Gopal Subramani um submitted argunments. W have

al so heard | earned Senior Counsel Shri Ram Jethnmalani, Shri T.R
Andhyarujina, Ms. Indra Jaisingh, Shri Rakesh Dw vedi and

Shri Ravivarma Kumar. We al so had the advantage of the witten
subm ssi ons nmade by these Counsel

25. The argunents advanced against the Constitution (N nety-
Third Amendnment) Act, 2005 and Act 5 of 2007 can be
summari zed as foll ows.

26. It was contended by Shri Harish Sal ve, | earned Seni or

Counsel , who confined his argunents to the constitutionality of the
provi sions of the Act, especially sub-clause (3) of Section 3 of the
Act which deals with the reservation to the extent of 27% of the

total nunber of seats for the "socially and educationally backward

cl asses of citizens". According to him ~the admission to
educational institutions should be based purely on nerit and to

allow the State to prefer a student with [ esser nerit over those who
woul d have ot herwi se got adm ssion, is ex facie discrimnatory. It
is submitted that all obviously discrimnatory laws are violative of
the rule of equality and it is for the State to maintain the principles
of equality and to establish the need for such laws-as well as their
validity. It was further argued that Article 15(5) does not protect the
validity of the Act and that the provision in the Act for preferential
adm ssion solely on the basis of caste would violate Article 29(2) of
the Constitution, as has been laid down in The State of Mdras

Vs. Srimathi Chanpakam Dorairajan . It was al so argued that

Article 15(5) could be construed as an exception to Article 15(1)

and affirmative action, if excessive, is bound to result in reverse

di scrimnation which is not perm ssible. According to the | earned
Seni or Counsel, this is not a genuine social engineering neasure

but vote bank politics and would create permanent fissures in

society. It was argued that the provisions of the Act are facially
violative of Article 14 and it could only be justified on the basis of
conpelling State necessity. A greater degree of conpulsion is
necessary to establish a conpelling State necessity than what is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

73

ordinarily required to be shown in the case of economc |egislation
The | earned Seni or Counsel dealt in detail with the argunent that
the backward cl asses cannot be defined solely on the basis of

caste and reference was made to various decisions of this Court.

The | earned Seni or Counsel particularly referred to various

deci sions of the Suprenme Court of the United States and

contended that this kind of legislation, that is, the inmpugned Act,
attenpting affirmative action is to be treated as "suspect

| egislation" and it has to undergo the tests of "strict scrutiny" and
“conpel ling state necessity". Finally, the | earned Counsel argued
that non-exclusion of creany layer is per se illegal and contrary to
what has been laid down by this Court in |Indra Sawhney Vs.

Union of India & Os.

27. The validity of Constitution (Ninety-Third Anendnent) Act,
2005 was seriously chall enged by arguing that the anendnment is
destructive of basic structure of the Constitution. The |earned
Counsel was of the view that both the Act as well as the
Constitution (Ninety-Third Anmendnent) Act, 2005 have to be
declared ultra vires the Constitution.

28. Dr. Raj eev Dhavan, |earned Senior Counsel appearing for
the petitioners in Wit Petition No. 53/2007 contended that the
affirmati ve action schene under Article 15(4), 15(5) and 16(4) has

to conply with the mandate of Article 14, 15(1) and 16(1) of the

Constitution. 1t was argued that these are only enabling provisions
and not part of the fundanental rights. ~"Notw thstanding", as used
in Article 15(3), 15(4) and 15(5) cannot be construed as

"notwi t hstandi ng the declarationof equality principle". In view of

the decision of this Court in Chanpakam Dorairajan (supra)

adm ssion quotas are inpermssible on any ground based solely

on religion, race, caste or any one of them It was argued that
there is a lack of criteria for identification of Other Backward
Cl asses (OBCs) and Socially and Educationally Backward C asses

( SEBGs) . The concept of creany |layer is applicable to Article 15
and Article 16 and non-exclusion of ‘creany layer in the Act is

illegal. Further it was argued that quota should not be a
puni shnment for unreserved categories and there should not be any
reverse discrimnation. The | earned Seni or Counsel further

chal |l enged the constitutional validity of Constitution (N nety-Third
Amendnent) Act, 2005 and contended that it is against the basic
structure of the Constitution. The procedure laid down under
Article 368 has not been followed. It was contended that the
proviso to Article 368 of the Constitution requires ratification of the
Constitution (N nety-Third Amendnment) Act, 2005 by one hal f of

the States. The amendnent seeks to nationalize the private
educational institutions which is unreasonable and inperm ssible

and reference was made in this regard to T.M A Pai Foundati on
(supra). It was argued that Act 5 of 2007 is unreasonabl e,
arbitrary, capricious and contrary to Articles 14 and 21 of the
Constitution. He elaborated his argunments on the basis of the

tests laid down in the M Nagaraj & Os. Vs. Union of India &
Os. and |.R Coelho (Dead) by LRS. Vs. State of T.N

cases and lastly, submitted that both Act 5 of 2007 and The
Constitution (N nety-Third Anendrment) Act, 2005 are |liable to be
declared as ultra vires the Constitution.

29. Dr. Raj eev Dhavan el aborately argued that perusal of the
hi story of the reservations from 1880 to 2007 for OBCs and

SEBCs showed that there was no enphasis on comunities by

the British regine and community based criteria was held to be

illegal in Chanpakam Dorairajan (supra). From 1950 to 1970,

there was no proper inquiry for ascertaining the OBCs or SEBCs.

The | earned Counsel enphasized that in Indra Sawhney’'s case

(supra), caste was excluded as a criteria and the identification of
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SEBCs or OBCs based on caste could not operate for both Articles

15(4) and 16(4). According to the |earned Senior Counsel, the
criteria for identifying SEBCs should be based on the atrocities
inflicted on that class, discrinm natory patterns foll owed agai nst that
cl ass, disadvantage suffered by that class and di senpowernent in
respect of the power of the State and political non-representation
The cl ass should al so be rel atively honbgeneous in nature.

30. According to the | earned Senior Counsel, there is a |ack of
criteria for fixing SEBCs or OBCs and this case is being taken to
excite vote-banks. It was argued that the 27% of reservation

under the Act of 2007 was based on criteria which did not exist. It
was contended that the creany |layer principle is applicable to

OBCs and also to SCs and STs. It was argued that historic
discrimnation is not avalid criteria for determ ning the
beneficiaries of affirmative action and the correct approach is to

| ook at the continuing wong and not past discrimnation and that
the quotas should not be a puni shnent for the non-reserved

category resulting in reverse discrinmnation. The |earned Senior
Counsel - contended that the Ninety-Third Anendrment is agai nst

the basic structure of the Constitution. It was argued that the
Doctrine of Equality is adversely affected by giving a wi de and
untranmel ed enabling power to the Union Legislature that nmay

affect the rights of the non-OBCs, SCs and STs. It was argued

that the bal ance between what was referred to as the "Gol den
Triangle" in Mnerva MIls Ltd. & Os. Vs. Union of India &
Os. has been totally nullified by the N nety-Third Anendrment. It
was argued that the legislative declarations of facts are not beyond
judicial scrutiny and the court can tear the veil to decide the rea
nature of the statute and decide the constitutional validity. It was
argued that the Act 5 of 2007 is subject to judicial review on the
ground that its unreasonable and clear criteria have not been laid
down to identify OBCs and there was no conpel ling necessity

ot her than political patronage.

31. Shri K. K. Venugopal ; | earned Seni or Counsel appearing in
WP. (Civil) No. 598 of 2006 contended that Articles 15(4) and

15(5) are nutually exclusive with the fornmer concerning

admi ssions to aided institutions and the latter concerning

adni ssions to unaided institutions. Article 15(5) expressly used
the phrase "whether aided or unaided", making it clear that it is not
merely restricting itself to unaided institutions. Therefore, it.is
argued that fromthe very inception of the Constitution, Article
15(4) was a provision and was the source of |egislative power for

the purpose of making reservation for the Scheduled Castes,

Schedul ed Tribes as well as the Socially and Educationally

Backward Cl asses of citizens in aided mnority educationa
institutions. On the other hand, Article 15(5), which provides
reservation of seats for SCs and STs as well as SEBCs - in aided
educational institutions expressly excludes such reservati on being
made at all in minority educational institutions covered by Article
30(1) of the Constitution. According to him it would take away the
val uabl e rights of OBCs, SCs and STs given by the State under
Article 15(4) of the Constitution and this would result in annulling
the endeavour of the founding fathers of the Constitution and

woul d result in exclusion of SCs and STs fromthe mai nstream of

the society and stall their devel opnment for centuries to cone.
According to the | earned Counsel for the petitioners, the argunent

of the Union of India that Article 15(4) and 15(5) are both enabling
provi sions and both will stand together and both can be conplied
with is incorrect. It was argued that Article 15(4) operates with a
qualification that nothing in Article 15 or in Article 29(2) of the
Constitution shall prevent the State from maki ng special provision
for SCs and STs as well as SEBCs while Article 15(5) operates

with a qualification that "nothing in Article 15 or Article 19(1)(9g)"
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shal | prevent the State from nmaki ng such special provisions for

SCs and STs as well as SEBCs. The qualifying words in Article

15(4) do not have any real meaning or effect for the reason that

both Article 15(1) as well as Article 29(2) prohibit discrimnation on
grounds only of religion and/or for caste. Therefore, it is argued
that there is a direct conflict between Article 15(4) and 15(5). As
both Articles contain an exclusionary clause excluding the

operation of the rest of Article 15. It was contended that The
Constitution (N nety-Third Anendrment) Act, 2005 is violative of the
basic structure as it breaches the central character of the
Constitution by placing the mnority educational institutions based
on religion on a special footing and exenpting it from bearing the
comon burden of reservation for SCs, STs and SEBCs. It was

argued that such exclusion of mnority institution is not severable
fromArticle 15(5). As regards the validity of the Act 5 of 2007, it
failed to exclude the "creamy |ayer"” fromthe caste which woul d
render the identification of the "caste" as "backward class" which is
unconstitutional and void. Their inclusion would result in unequals
being treated as equals and result in giving the benefit of
reservationto the advanced sections in that caste. The
consequences woul d be that the inclusion of the caste for the

benefit of reservations would be purely on the basis of caste only
thus violating Article 15(1) and Article 29(2) of the Constitution
The doctrine of severability does not apply and therefore, the Act 5
of 2007 is unconstitutional and void to the extent that it does not
provi de exclusion of ’creany layer’ fromthe SEBCs. Therefore, it
was prayed that both The Constitution (N nety-Third Arendnent)
Anmendnent Act, 2005 as well as the Act 5 of 2007 be struck down

as unconstitutional

32. Shri F.S. Nariman, |earned Senior Counsel appearing for the
petitioners in WP. (Civil) No. 35 of 2007, contended that the caste
cannot be the sole criteria for determ ning the socially and
educational | y backward cl asses under Article 15(4) and 15(5) of

the Constitution and the test for Article 15(5) has to be "occupation
cum i ncome"” where caste may or may not be one of the many

consi derati ons having a nebul ous wei ghtage, and alternatively

wi t hout conceding if caste at all is taken as one of the many

consi derations then it can only be those castes which satisfy the
test of simlarity with Schedul ed Castes/ Schedul ed Tribes. It was
argued that the decision of this Court-in R Chitral ekha & Anr.

Vs. State of Mysore & Os. still occupies the field for the
purpose of Article 15 and the decision in R Chitralekha s case
(supra) was affirned by the Bench in Indra Sawhney's case

(supra). It was argued that OBCs are already educationally

forward and no reservation in higher educationis justified. The

| ear ned Senior Counsel relied on the literacy rate by age groups as
guoted in the Sachar Conmittee Report. It was contended that in
data given in the judgnent in Indra Sawhney’s case (supra),

OBCs were not taken as educationally backward. According to the

| earned Seni or Counsel for the petitioners, there can only be
presunption of forwardness of OBCs and they are not backward.

The burden is on the Governnent to provide that the intended
beneficiaries are really backward citizens. The OBCs have not
suffered social inequalities or oppression that had been-inflicted on
Schedul ed Castes and Schedul ed Tribes by the society and,

according to the | earned Senior Counsel, the caste-occupation

nexus barely survives today and is a nisleading guide. The caste
based occupation association has been rapidly disappearing from

the Indian society. For Articles 15(4) and 15(5), economc

consi deration has to be the dominant criterion. The non-excl usion
of "creany layer" is illegal and it was intended to safeguard the
really deprived and backward peopl e anpong the so-call ed OBCs.

It was contended that the Government has not published the |ist of
OBCs for Article 15(5) and the Union of India has not been able to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

73

produce the list or the criteria for determning the SEBCs. No tine
frane has been fixed for such reservation. Therefore, the Act 5 of
2007 is violative of Article 14 of the Constitution of India and is
t hus unconstitutional

33. Appearing for the Wit Petitioner in WP. (Cvil) No. 231/2007
filed by the Ctizens for Equality, the | earned Seni or Counse

Shri P.P. Rao contended that the nandate of Article 45 to provide
free and conpul sory education for all children until they conplete
the age of 14 years has not been conmplied with by the

CGovernment and therefore, there is clear violation of Article 20 of
the Constitution. Although the Sarva Shi ksha Abhi yan ( SSA)

Project was introduced with certain objectives, these objectives
were not fulfilled. The Constitution seeks to achieve a castel ess
and cl assl ess society. ~Therefore, identification of socially and
educational |y backward cl asses shoul d be based on such criteria
which facilitate the eradication of the caste system The
educational backwardness of the backward cl asses and the

SEBCs shoul d be renpved and once this educationa

backwar dness i s renoved, clause 4 and 5 of Article 15 wll

becorme redundant and unnecessary. |t was argued that without
ensuring that every child belonging to a backward class is provided
free and conpul sory education upto 10+2 | evel any reservation

provi ded in higher education is discrimmnatory inter se between
menbers of the backward cl asses thensel ves and violative of
Articles 14 and 15 of the Constitution. ~ Education upto secondary
school |evel should be the neasure for deternining educationa
backwar dness. The soci al and educational backwardness referred
toin Article 15(4) requires separate identification of SEBCs.
Agricultural |abourers, rickshaw pullers/drivers, street hawkers etc.
may well qualify for being designated as "backward cl asses"
According to petitioner’s | earned Senior Counsel, a rational basis
woul d be to identify backward cl asses through occupati ons
traditionally considered to be inferior, yielding |owincone. It was
argued that in any event, the "creany |ayer" anong the socially

and educationally backward classes is |iable to be excluded.

34. Shri Sushil Kurmar. Jain, |earned Counsel appearing in WP.
(Givil) No. 598 of 2006, el aborately argued the i'ssues involved in
this case. The nmain contention of the petitioner’s Counsel i's that
the "affirmative action" policy of the CGovernnent of India’is

di scrimnatory and agai nst general public interest. The policy is
intended to "uplift" the so called socially and educationally
backward sections of the society by the process of positive
discrimnation. It was argued that the Ninety-Third Constitutiona
Anmendnent is destructive of the basic structure of the Constitution
as it destroys the delicate bal ance of the various fundanenta

rights that the citizens of the country enjoy.  The provision of
Article 15(5) was inserted as a proviso to Article 19(6) which has
been held to be unreasonabl e and agai nst the constitutiona

schene. Article 15(5) nmakes an exception for the mnority
institutions covered under Article 30 and therefore treats them
differently fromother private institutions. The Central Education
Institution (Reservation in Adm ssion) Act, 2007 whi ch has been
enacted in purported exercise of the said powers, is in excess of
the said powers. Since the target beneficiaries of Article 15(5)
have not been identified with a necessary degree of specificity, the
Act 5 of 2007 is illegal. There ought to be a quantitative correlation
bet ween the benefits conferred and the extent of the "problent
sought to be remedi ed, the correl ation being "reasonabl e" and not
"proportionate". The Act 5 of 2007 does not provide the nmanner or
the principles on which the identification of OBCis to be nmde.
Therefore, it lacks the necessary nexus with the ultimte objects
sought to be achi eved. The reservation of seats for the
"beneficiaries" for nany years to cone w thout any provision for
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review gives rigidity and permanency to such neasures. This

woul d result in excessive reservation and thereby cause reverse

di scrimnation. The 100% quota in the additional seats that will be
created in the educational institutions is facially discrimnatory.
Identification of SEBCs on the basis of caste creates vested
interest in backwardness. Therefore, the neasures and neans
chosen by the Governnent are therefore unethical to the
constitutional goals. Failure to exclude "creany |layer" allows
conferment of benefits on undeserving persons. The action of the
State CGovernnents lacks in the basic details of the extent of the
measure. The exact social mal ai se sought to be renedied is not

cl ear.

35. The | earned Counsel for the petitioner further contended that
the Ninety-Third Constitutional Amendnent violates the basic
structure of the Constitution.. This Court clarified the rights of the
private educational institutions in terns of Article 19(1)(g) of the
Constitution in T.M A. Pai Foundati on case (supra) as expl ai ned

in P.A Inandar & O's. Vs. State of Mharashtra & O's.

It was heldin that case that fixation of quotas and reservation of
seats in private educational institutions anounts to "Nationalization
of Education". The N nety-Third Constitutional Amendment is thus

an unreasonabl e action of the legislature. 1t was argued that the

i mpugned anmendnent alters supremacy of the Constitution and

there was only lim'ted constituent power to anend Article 368.
Article 15(5) would enable the State to nake the law to provide
reservation to private educational institution which has been held

to be an unreasonabl e encroachnment on-the fundanmental rights

and this amendrment woul d alter the balance between Part 11 and

IV of the Constitution. Reliance was placed on various deci sions

by the petitioner’s | earned Counsel. The i nmpugned anendnent
specifically excludes the application of Article 19(1)(g), whereas
the institutions governed by Article 26 and the minority institutions
governed by Article 30(1) have been left out. This, according to the
petitioner’s Counsel, is discrimnatory and illegal and that there
was no justification to this differential treatnent. The petitioner’s
| earned Counsel al so challenged the quantum of reservations

provi ded under the Act 5 of 2007. Any determ nation of the extent

of reservation w thout considering the future inpact of the
reservation woul d be unjust, arbitrary and unreasonable. Caste

based reservation would not be in the larger interest of the nationa
unity and integrity. The benefits could be given only to those
conmuni ti es which are not adequately represented and not to

those which are socially and educationally advanced. Reservation
inthe formof quota is illegal and if sone classes are to be given
sone benefit and to be equalized with the general category they

could be awarded sonme additional marks like it is being given to

the wonen candi dates seeking adm ssion in colleges. Many of the
castes included in SEBCs are not really backward cl asses and

sone of themwere even rulers of erstwhile States for a nunber of
years. The benefits and privil eges which are given to SCs/ STs

shoul d not be extended to OBCs. The nenbers of the OBC

conmuni ti es are capable of conpeting with the general category

candi dates and the increase in seats would entail a corresponding
increase in infrastructure, and it is submtted that an increase in

i nfrastructure would, therefore, to be financed through tax

col l ections and, therefore, every nenmber of the public (including

the general category) is entitled to be considered for admi ssion in
the said increase. The |earned Counsel also strongly objected to
"caste" being taken as a neans of classification and identification
of SEBCs and OBCs. It is contended that it is in conplete

derogation of provisions of Article 15(1) and, according to the
petitioner’s | earned Counsel, many of the castes which have been
included in SEBCs are really not SEBCs and thus past historica
discrimnation is entirely irrelevant for conferment of benefits in the
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present tines. It was also contended that there are no traditiona
occupations now. It is submtted that the identification of castes as
a "class" to justify the same as bei ng occupations on a

presunption that the persons belonging to a particular caste
continue to follow a particular occupation especially in the present
constitutional scheme which gives freedomto choose any

busi ness, occupation or profession is entirely fallacious. The

| earned Counsel for the petitioner also contended that the

non- excl usi on of creamny layer is illegal and relied on Indra
Sawhney’ s case (supra) and Indra Sawhney (I1) Vs. Union of

India & Gthers .

36. Shri Ashoka Kumar Thakur, who appeared in person
supported all the contentions raised by various |earned Counse

and urged that the N nety-Third Constitution Anendnent as well

as the Act 5 of 2007 are unconstitutional and they are liable to be
struck down.

37. On behal f of the respondents, several Senior Counsel appeared
and contended that the contentions of the petitioners chall enging

the Ninety-Third Constitutional Anendnent and the Act 5 of 2007

are without any nmerit and areliable to be dism ssed. The
contentions raised by the petitioners’ Counsel were refuted by the
respondents’ Counsel” by raising the plea that affirmative action is
needed for pronoting educational and econom c interest of

weaker section of society. Shri K. Parasaran, |earned Senior

Counsel appearing for the Union of India, subnmitted that the
Constitution is to be interpreted as an integral, |ogical whole, and
whi | e construing one part, regard nust be had to the provisions of
the other parts, rendering no portion as unnecessary or redundant.

It was argued that when constitutional provisions are interpreted, it
has to be borne in nmind that the interpretation is such as to further
the object of their incorporation and they cannot be interpreted in a
manner that renders another provision redundant.

38. It was argued that the constitutional provision must not be
construed in a narrow and constricted sense but in a w de and

i beral manner so as to anticipate and take into account the
changi ng condi tions and purposes so that the constitutiona
provi si on does not get fossilized but remai ns flexible enough to
neet the new y emergi ng probl enms and chal | enges of this age.

Ref erence was made to various decisions rendered by this Court
regarding the interpretations of constitutional provisions.” It was
poi nted out that when social welfare neasures are sought to be

i mpl emented and the Constitution has to be interpreted in such
context, it has to be kept in mnd that the Preanble is the text

whi ch sets out the goal that is to be attained; and that Part 111 /is the
texture into which is woven a pattern of rights.

39. Fundanental Rights and Directive Principles are both

conpl ementary and suppl enmentary to each other. Preanble is a

part of the Constitution and the edifice of our Constitution is built
upon the concepts crystallized in the Preanble. Reference was

made to the observations made by Chief Justice Sikri in

Hi s Hol i ness Kesavananda Bharati Sripadagal varu Vs. State

of Kerala , wherein it was argued that the Constitution should be

read and interpreted in the light of the grand and nobl e vision
expressed in the Preanble. The Preanbl e secures and assures to

all citizens justice, social, economic and political and it assures the
equal ity of status and of opportunity. Education and the economc

wel | -being of an individual give a status in society. Wen a |arge
nunber of OBCs, SCs and STs get better educated and get into
Parliament, |egislative assenblies, public enploynent, professions

and into other wal ks of public Iife, the attitude that they are inferior
will disappear. This will pronmpote fraternity assuring the dignity of
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the individual and the unity and integrity of the nation. The single
nost powerful tool for the upliftnent and progress of such diverse
conmunities is education.

40. The Fundanental Rights in Part IIl are not to be read in
isolation. Al rights conferred in Part II1 of the Constitution are
subject to at |east other provisions of the said Part IIl. The

Directive Principles of State Policy in Part 1V of the Constitution are
equal ly as inportant as Fundanmental Rights. Part IV is made not
enforceabl e by Court for the reason inter alia as to financia
inmplications and priorities. Principles of Part IV have to be
gradual ly transformed into fundanmental rights dependi ng upon the
econom c capacity of the State. Article 45 is being transforned

into a fundanental right by 86th Anmendnent of the Constitution by
inserting Article 21 A~ Clause 2 of Article 38 says that, "the State
shall, in particular, strive to nmininmize the inequalities in incone and
endeavour to elimnate inequalities in status, facilities and
opportunities, not only anongst individuals but also anpbngst

groups ' of ‘people residing in different areas or engaged in different
vocati ons". Under Article 46, "the State shall pronote with specia
care the educational and economic interests of the weaker

sections of the people and, in particular, of the Schedul ed Castes

and the Schedul ed Tribes, and shall protect themfrom socia

injustice and all forns of exploitation". It is submtted that the
Ni nety-Third Constitutional Amendrment was brought into force to

bri ng about econom c jand soci al regeneration of the teem ng

mllions who are steeped in poverty, ignorance and socia

backwar dness. Shri. K. Parasaran, learned Senior Counsel

contended that the concept of basic structure is not a vague

concept and it was illustrated in the judgment in Kesavananda
Bharati’s case (supra). It was pointed out that the suprenmacy of

the Constitution, republican and denocratic form of Governnent

and sovereignty of the country, secular and federal character of

the Constitution, demarcation of power between the |egislature, the
executive and the judiciary, the dignity of the individual (secured by
the various freedons and basic rights in Part 111 and the nmandate

to build a welfare State contained in Part 1V), the /unity and the
integrity of the nation are sonme of the principles of basic structure
of the Constitution. It was contended that when the constitutiona
validity of a statute is considered, the cardinal rule to be'followed is
to look at the Preanble to the Constitution as the guidinglight and
the Directive Principles of State Policy as a book of interpretation.
On a harnoni ous reading of the Preanble, Part Il and Part 1V, it is
mani fest that there is a Constitutional promse to the weaker

sections / SEBCs and this solenn duty has to be fulfilled.

41. It was pointed out that the observations in Chanpakam
Dorairajan (supra) that the Directive Principles are subordinate to
the Fundanmental Rights is no | onger good |aw after the decisiaon of
the Kesavanda Bharati (supra) case and ot her decisions of this
Court. It was pointed out that the de facto inequalities which exist
in the society are to be taken into account and affirmative action by
way of giving preference to the socially and econonically

di sadvant aged persons or inflicting handi caps on those nore

advant ageously placed is to be made in order to bring about real
equality. It is subnmitted that special provision for advancenent of
any socially and educationally backward citizens nay be made by
determ ning the socially and educationally backward cl asses on

the basis of caste. Article 15(4) neutralized the decision in
Chanpakam Dorairajan’s case (surpa). It was enacted by the
Provi si onal Parlianent which consisted of the very sane Menbers

who constituted the Constituent Assenbly. Qur Constitution is not
caste blind and the Constitution prohibits discrinination based
"only on caste’ and not 'caste and something el se’
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42. In Unni Krishnan's case (supra) it was held that Article
19(1)(g) is not attracted for establishing and runni ng educati ona
institutions. But this decision was overruled in T.MA. Pa
Foundation (supra) and it was held that establishing and running

an educational institution is an "occupation"” w thin the nmeani ng of
Article 19(1)(0). In P.A Inandar’s case (supra), it was held that
the private educational institutions, including mnority institutions,
are free to adnit students of their own choice and the State by

regul atory measures cannot control the admi ssion. It was held

that the State cannot inpose reservation policy to unaided
institutions. The above ruling disabled the State to resort to its
enabl i ng power under Article 15(4) of the Constitution. It was
argued by Shri Parasaran that the above rulings necessitated the

enact ment of The Constitution (N nety-Third Amendnent) Act,

2005 by inserting Article 15(5) through which enabling power was
conferred on the Parlianent and the State Legislatures, so that

they woul d have the | egislative conpetence to pass a | aw

providing for reservation in educational institutions which will not
be hit by Article 19(1)(g). But rights of mnorities under Article 30
are not touched by Article 15(5).

43. I n Kesavananda Bharati (supra) it was held that the
fundanmental rights may not be abrogated but they can be

abridged. The validity of the 24th Amendrment of the Constitution
abridging the fundanmental rights was upheld by the Court. The
right under Article 19(1)(f) has been conpletely abrogated by the
44t h Anmendnent of the Constitution which is permissible for the
constituent power to abridge the Fundanental Rights especially for

reaching the goal of the Preamble of the Constitution. It is an
i nstance of transformng the principles of Part IV into Part 111
whereby it becones enforceable. Al rights conferred in Part 111 of

the Constitution are subject to other provisions in the sane Part.
Article 15(4) introduced by the 1st Anendnent to the Constitution
is asimlar instance of abridging of Fundanmental Rights of the
general category of citizens to ensure the Fundamental Ri ghts of
OBCs, SCs and STs. Article 15(5) is a simlar provision and is well
within the Constituent power of amendnent. Article 15(5) is an
enabl i ng provision and vests power .in the Parlianment and the State

| egi sl atures.

44. There is vital distinction between the vesting of a power and the
exerci se of power and the manner of its exercise. It would only

enabl e the Parlianent and the State |egislatures to nake specia
provisions by law for enforcenment of any socially and educationally
backward class of citizens or for Schedul ed Castes and Schedul ed

Tribes relating to their admission to educational institutions

i ncluding private educational institutions.

45, As regards exenption of minority educational institutions in
Article 15(5), it was contended that this was done to conformwth
the Constitutional nandate of additional protection for mnorities
under Article 30. It was argued that Article 15(5) does not override
Article 15(4). They have to be read together as supplenentary to
each other and Article 15(5) being an additional provision, there is
no conflict between Article 15(4) and Article 15(5). Article 15(4),
15(5), 29(2), 30(1), and 30(2) all together constitute a Code in
relation to admission to educational institutions. They have to be
har moni ously construed in the light of the Preanble and Part |V of
the Constitution. It was also contended that the Article 15(5) does
not interfere with the executive power of the State and there is no
violation of the proviso to Article 368.

46. The N nety-Third Constitutional Amrendment does not
specifically or inpliedly make any change in Article 162. Article
15(5) does not seek to nake any change in Article 162 either
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directly or indirectly. The field of legislation as to "education" was

in Entry 11 of List Il. By virtue of the 42nd Anendnent of the
Constitution, "education", which was in Entry 11 in List Il, was
del eted and inserted as Entry 25 in List IIl. The executive power of

the State is not touched by the present Constitutional Amendnent.

47. Article 15(5) does not abrogate the fundanmental right enshrined
under Article 19(1)(g). |If at all there is an abridgenent of
Fundanental Right, it is in alimted area of admission to

educational institutions and such abridgenent does not violate the
basi c structure of the Constitution. In any way, Constitutiona
Amendnents giving effect to Directive Principles of the State

Policy would not offend the basic structure of the Constitution.

48. The Right to Equality enshrined in our Constitution is not nerely
a formal right or a vacuous declaration. Affirmative action though
apparently discrimnatory is calculated to produce equality on a

br oader basis. By elimnating de facto inequalities and placing the
weaker sections of the community on a footing of equality with the
stronger ‘and nore powerful sections so that each nenber of the

comuni ty whatever is his birth, occupation or social position may

be, enjoys equal opportunity of using to the full, his natura

endowrent s of physique, of character and of intelligence.

49, Shri Parasaran, |earned Senior Counsel, further contended that
the Act 5 of 2007 is a constitutionally valid piece of |egislation
Under Section 2(g) of Act 5 of 2007, there is no excessive

del egation. The plea of the petitioners that the Parlianment itself
shoul d have deterni ned OBCs and that Act 5 of 2007 suffers from
excessi ve del egation or |ack of guidelines is not tenable. The
backward cl asses of citizens have to be identified on the materials
and evidence and therefore the Parlianment necessarily has to

leave it to the Executive. The determ nation of OBCs is a |ong-
drawn process which woul d cause enornous-delay. Therefore, it

was appropriate to | eave the identification to the Executive. Such
determ nati on of each class as backward class woul d be open to
judicial review. And the scope of judicial review would be wi der if
the same is nmade by the Executive rather than by the Parlianent.

50. It is also contended that nerely because no tinme lim't is fixed,
Act 5 of 2007 cannot be rendered invalid. The Parlianent has got
the power to review periodically and either make nodifications in
the Act or repeal the Act. It is for the first tinme certain specia
provi sions are being nmade in favour of socially and educationally
backward cl asses of citizens, SCs and STs for reservation of seats
in Central Educational Institutions after 56 years of coming into
force of the Constitution. At its very conmencenent, a tine limt
may not be anticipated and fixed. Over a period of tine depending
upon the result of the neasures taken and inprovenents in the
status and educational advancenent of the SCs, STs and SEBCs,

the matter could al ways be reviewed. The Act cannot be struck

down at the very conmencenent on the ground no tinme linmt for its
operation has been fixed.

51. It was al so submitted that the quantum of reservation provided
under the Act is valid. The ratio of population is a rel evant
consideration in fixing the quantum of reservation. Reservation in
favour of OBCs is 27% and by addi ng the percentage of

reservation for SCs and STs, the total quantum of reservation does
not exceed 50% It is indisputable that the popul ati on of OBCs
exceeds 27% and SCs and STs constitute nobre than 22 =% The
guantum of reservation within 50% has been determ ned by the
Parliament based on facts considered by |egislature and they are
concl usive and the Courts do not exercise the power of judicia
revi ew by exani ning those facts.
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52. The | earned Seni or Counsel also contended that the contention
of the Petitioners that special provisions can only be nmade up to
10+2 stage is untenable. |If this plea is accepted, it would result in

hi gher education being the privilege of the higher classes only and
it would be a distortion of the concept of social advancenent of the
downt r odden and the negation of the goal envisaged by the

Preanmble. It was al so contended that the principle of reverse
discrimination is not applicable. The Doctrine of Strict Scrutiny and
Narrow Tailoring are not applicable in India as they are American
doctri nes which operate under different facts and circumnstances.
This court on earlier occasion had rejected these pleas, when
dealing with adm ssion to Post-graduate Medical Courses, when

75% of seats were being reserved on the basis of institutiona

pr ef erence.

53. The | earned Seni-or Counsel further contended that the

excl usi.on of creany |ayer has no application to SCs and STs in
regard to enmploynment and education. Articles 341, 342, 366(24)
and 366(25) of the Constitution would mlitate agai nst such course
of action.

54. It was held in E. V. Chinnaiah Vs. State of Andhra Pradesh &
Os. , that the SCs and STs forma single class. The

observations in Nagaraj’'s case (supra) cannot be construed as
requiring exclusion of creany layer in SCs and STs. Creany |ayer
principle was applied for the identificati on of backward cl asses of
citizens. And it was specifically held in I ndra Sawhney’'s case,
(supra) that the above discussion was confined to O her Backward

Cl asses and has no relevance in the case of Schedul ed Tri bes and
Schedul ed Castes. The observations of the Suprene Court in
Nagaraj’'s case (supra) should not be read as conflicting with the
decision in Indra Sawhney’'s case (supra). The observations in
Nagaraj’s case (supra) as regards SCs and STs are obiter. In
regard to SCs and STs, there can be no concept of creany |ayer.

55. Once the President of India has determned the |ist of
Schedul ed Castes and Schedul ed Tribes, it is only by a | aw nade

by the Parlianent that there can be exclusion fromthe |ist of
Schedul ed Castes or Schedul ed Tribes. ~As far as OBCs are

concerned, the principle of exclusion of creany |lawer is

applicable only for Article 16(4). It has no application to Article
15(4) or 15(5) as education stands on a different footing.

56. Equal ity of opportunity of education is a must for every citizen
and the doctrine of "creany layer" is inapplicable and inappropriate
in the context of giving opportunity for education. 1In the natter of

education there cannot be any exclusion on the ground of creany

| ayer. Such exclusion would only be counter productive and woul d
retard the devel opnent and progress of the groups and

conmunities and their eventual integration with the rest of the

soci ety.
57. It was further argued that Article 15(4) and 15(5) are provisions
of power coupled with duty. It is the constitutional duty to apply

these principles in the governance of the country and in naking
law for the reason that it is a constitutional pronise of social justice
whi ch has to be redeened.

58. It was strongly contended by the | earned Senior Counse

Shri Parasaran that the validity of the constitutional amendnment

and the validity of plenary |egislation have to be decided purely on
the basis of constitutional law. And the submission, as it was
contended that the Amendment has a vote catching nmechanismis

i nappropriate. The contention that the N nety-Third Constitutiona
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Amendnent is against the Universal Declaration of Human Ri ghts

is also not tenable. Right to Equality of Qpportunity operates at
every level and it is being provided for a particular level either by a
| egi sl ati ve or an executive action. The merit has to be interpreted

in the context of egalitarian equality and not formal equality.

59. It was al so submitted that the speeches in the Parliament,
constitutional debates, text books of authors and vi ews expressed
in articles do not normally constitute evidence before the Court to
deternine the Constitutional validity of the |egislations.

60. Shri G E. Vahanvati, |earned Solicitor General of India
appearing on behalf of the Union of India, subnitted that the
argunent of Shri Harish Salve, |earned Senior Counsel that the

Ameri can doctrine of "strict scrutiny" should be applied to the
affirmative action envi saged under Article 15(5) is not correct. It
was argued that the inpugned legislation is not ex facie
discrimnatory and, therefore, it cannot be classified as a "suspect
legislation". 1t was argued that right that fromthe case of

The General Manager Sout hern -Rail way Vs. Rangachari,

Article 16(4) is an exception to Article 16(1) and this reasoni ng was
followed in MR Balaji & Ohers Vs. State of Mysore by a five
Judge Bench. Thereafter, the sane view prevailed in T.

Devadasan Vs. The ‘Union of India & Anr. . But Subba Rao. J.

(as he then was) said that "the expression.’'nothing in this article’
is a legislative device to express its intention in a nost enphatic
way that the power conferred there under is not limted in any way
by the main provision but falls outside it" . The view that Articles
15(4) and 16(4) are exceptions to Article 15(1) and 16(1)
respectively was again reiterated in Triloki Nath Vs. State of
Jammu & Kashmr & Os. (11) and in The State of Andhra

Pradesh & Os. Vs. U S V. Balram Etc . The learned Solicitor
General further pointed out that in State of Kerala & Anr. Vs

N.M Thomas & Os. the majority opinion held that Articles 14,

15 and 16 are parts of the schene of equality and that Articles
15(4) and 16(4) are not exceptions to Articles 15(1) and 16(1)
respectively. The said change in'N.M Thomas's case (supra)

was noticed by Justice Chinnappa Reddy in K C  Vasanth Kumar

& Anr. Vs. State of Karnataka and the sanme vi ew was uphel d

in Indra Sawhney’'s case (supra). The learned Solicitor Cenera
further contended that once it is accepted that Articles 15(4) and
16(4) are not exceptions to Articles 15(1) and 16(1) respectively,
then there is no question of treating the social welfare neasure as
being 'facially discrimnatory’ or "ex facie" violative of the rule of
equality. It was argued that it is not sinply a natter of |ega
equality. De jure equality nust ultimately find its raison d etre in de
facto equality. The State nmust, therefore, resort to compensatory
State action for the purpose of uplifting people who are factually
unequal in their wealth, education or social environnent. Relying
on the observations of Subba Rao, J. in T. Devadasan’s case
(supra), it was argued that centuries of cal cul ated oppression and
habi t ual submi ssion has reduced a consi derabl e section of our
conmunity to a life of serfdomand it would be well nigh inpossible
to raise their standards if the doctrine of equal opportunity was
strictly enforced in their case and they woul d not have any change
if they were nade to enter the open field of conpetition wi thout
adventitious aids till such tine when they could stand on their own
legs. Laying reliance on the observations made in N.M Thomas’s
case (supra) and also in Indra Sawhney’s case (supra), the

| earned Solicitor General argued that under Articles 15(4) and

16(4) the State is obliged to renpve inequalities and

backwar dness from society. It was further submitted that the

Ameri can doctrine of "strict scrutiny" had been expressly rejected
by this Court in Saurabh Chaudri & O's. Vs. Union of India &

Os. As regards identification of backward cl asses, the |earned
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Solicitor General contended that while dealing with the aspect of
identification of backwardness for socially and educationally
backward cl asses, it cannot be denied that there is backwardness

in this country; that large sections of the country are socially and
educationally backward; that this problemis not new but is age old;
that such backwardness arose because of certain peculiarities of

the caste system which proceeded on the assunption that the

choi ce of occupation of nmenbers of a caste was pre-determned in
nmany castes; and that nmenbers of particular castes were

prohi bited from engagi ng thensel ves in occupations other than

those certain occupations which were considered to be degrading

and i mpure and considered fit only for those castes. It was pointed
out that Chief Justice Wanchoo in C. A Rajendran Vs. Union of
India & Os. held that the main criteria for inclusion in the list is

soci al and educational backwardness of the castes based on the
occupation pursued by those castes. Reference was nade to

various decisions rendered by this Court on this issue, especially
M nor A. Peeriakaruppan & Anr. Vs. State of Tam| Nadu &

Os. ; US V. Balram (supra); K C Vasanth Kumar (supra),

referred toearlier. The learned Solicitor General also pointed out
that in B. Venkataranmana ~ Vs. ~The State of Madras & Anr.

the list of backward cl asses as nentioned in Schedule 3 to the
Madras Provinci al and- Subordi nate Services Rule, 1942 was

approved and which was al'so noticed in Indra Sawhney’s case

(supra). Reference was also nade to the debates in Parlianent

where Dr. Anbedkar stated that "the backward classes are nothing

but collection of certain castes". It was further contended that it is
incorrect to say that the najority inlndra Sawhney' s case (supra)
did not accept or approve the Mandal Comm ssion Report. That

Report was referred to in several places in that judgnent and the
criterion adopted by the Mandal Conmi ssion to classify the

backward cl asses was nore or |ess accepted. The |earned

Solicitor General also pointed out that it is not correct to say that
the State Lists are defective and that they ought not to have been
accepted by the Central Government. It is pointed out that the
Central List has been operating for 14 years for the purposes of
reservations of posts and not a single person has chal |l enged any
inclusion in the Central List as being void or illegal; that-the State
Li sts have al so been operating both for the purposes of Articles
16(4) and 15(4) and there has been no challenge at all in any Hi gh
Court or in the Suprenme Court with regard to the State List and

that there has not been a single conplaint nmade before the State
Government or the National Conmission with regard to over-

i nclusi on of any caste or comunity. The |earned Solicitor

CGeneral pointed out that the allegations in.relation to the working
of the National Conmi ssion for the Backward Classes are not true.
The National Comm ssion has framed el aborate guidelines for

consi derati on of request for inclusion and conplaints of non-
inclusion in the Central List for other backward cl asses. The

gui del i nes have been framed after studying the criterial/indicators
framed by the Mandal Conmi ssion and the Commi ssions-set up in

the past by different State Governnents. The Nationa

Conmi ssion held 236 public hearings at various places since its

i nception. The National Conm ssion had al so prepared an

el aborate questionnaire for considering classes for inclusion in the
State Lists. Detailed data was required to be submtted with regard
to social, educational and econonmic criteria of the comunities
that were considered. It is pointed out that during the period of its
functioning the National Conmi ssion reconmended 297 requests

for inclusion and at the same tine rejected 288 requests for
inclusion of nmain castes. It was further pointed out that the
Nat i onal Commi ssion has not nechanically allowed all applications
for inclusion in the Central List. The National Commission while
exam ni ng the applications had taken note of the ethnographic

hi story of the concerned castes/sub-groups/communities and it has
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al so taken note of the recomendations of the various State

Commi ssions. It was also subnmitted that the contention that the

i nclusion of the caste in OBCs was notivated by politica

consi derations is erroneous and the National Conmi ssion had
enphatically rejected politically dom nant castes such as the
Mar at has from being included in the Central List and several other
castes were thus excluded fromOBCs list. The |earned Solicitor
CGeneral al so contended that the plea that reservation under Article
15(5) with reference to Article 29(2) would render 15(5)
constitutionally violative is incorrect. Article 29(2) is a protection
gi ven by the Constitution against denial of adm ssion to
educational institutions on the ground of religion, race, caste,

| anguage or any of them It does not apply if provision is made for
backward cl asses when the basis for classification is not solely on

these grounds. It was argued further that the American doctrines

and tests relating to "strict scrutiny", "conpelling State necessity"
and "narrow tailoring" are tests which are not applicable to India at
all. There is a presunption of constitutionality of the |egislations

passed by Parliament. The Indian Constitution specifically provides
provisions like Articles 15(4) and 16(4) which permt specia
provi si ons forbackward classes.” It was also contended that it is
i ncorrect to suggest that there have been no efforts on the part of
successi ve Governnents to concentrate on el ementary education
towards uni versal elenentary education. " *"Sarva Shi ksha Abhiyan”
(SSA) had been | aunched by the Governnent .in 2001-2002. The

| earned Solicitor General also pointed out that it is incorrect to say
that there has been no proper consideration of the Bill in
Parliament, particularly in relation to Financial Menorandum It is
poi nted that debates in Parlianment are not usually rel evant for
construction of the provisions of an Act. The |earned Solicitor
General also submitted that it cannot seriously be disputed that

| arge sections of the population are socially and educationally
backward and it is nobody’'s case that the total population of OBCs
in this country is less than 27% Even on the basis of the facts
relied on by the petitioners, nanely, National Sample Survey

Organi sation (NSSO), the total population of OBCs inlIndiais
around 36% The NSSO had conducted this survey for the

preparation of its 61st Round of survey which was published in

Cct ober 2006. This survey indicated that the total nunber of

BCs in Indiais around 41% 27%reservation-in relation to

admi ssi on had been upheld in I ndra Sawhney’ s case (supra) and

the Parliament has taken special care to see that this reservation
does not affect seats in the general category. The |earned
Solicitor General also pointed out that the policy of reservation
flows fromthe mandate of equality till the time the Constitutional
objective of real equality is achieved. Mreover, the policy of
reservation has been introduced for the first time after 56 years/ of
comng into force of the Constitution. The | earned Solicitor Cenera
al so pointed out that neticul ous care has been taken for the
inclusion of certain castes in the OBCs |ist and reference was

nmade to cases in Rajasthan, Karnataka and Keral a.

61. Shri Gopal Subramanium the | earned Additional Solicitor
CGeneral, supported the Constitution (N nety-Third Amendnent)

Act, 2005 and al so the provisions of Act 5 of 2007. The | earned

Addi tional Solicitor General submitted that the Anerican doctrines

are not applicable to India. In this regard, the observations of this
Court in AK Roy Vs. Union of India & Ors. , that "we cannot
transplant, in the Indian context and conditions, principles which
took birth in other soils, without a careful exam nation of their

rel evance to the interpretation of our Constitution" were cited. It
is pointed by the | earned Additional Solicitor General that
prepositions enunciated in the decisions of the United States

Supreme Court in Regents of the University of California Vs.

Bakke , Gutter Vs. Bollinger and Gatz Vs. Bollinger ,
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and Parents Involved in Comunity School s Vs. Seattle

School District , that the Court will apply the standard of strict
scrutiny while reviewi ng | egislation involving suspect classification
that and such |l egislation would be effected if two conditions are
met, nanely, (i) there is a conpelling governnental interest in
maki ng the classification, and (ii) the legislation has been
narromy tailored to nmeet that classification; that the classification
based on race is a suspect classification and that accordingly
while race can be a factor in adnission policies of educationa
institutions, it cannot be the sole factor and it cannot lead to the
i mposition of quotas, which are per se unconstitutional - each of
these propositions has been rejected in Indian | aw and the | ndian
Constitution neither admts "suspect classification" nor "strict
scrutiny". The constitutionality of quotas has been repeatedly
affirmed and reliance by the Petitioners on the United States
"affirmative action" judgnents is wholly m sconceived. The

| earned Additional “Solicitor General has nade special reference to
various Anerican deci sions on the doctrine of "affirmative action".
The | earned Additional Solicitor General has also referred to the
decisions of this Court in NNM Thomas' case (supra) and K. C
Vasant h kumar’s case (supra) and other decisions to contend that
Articles 16(4) and 15(4) are not exceptions to Articles 16(1) and
15(1) respectively and these provisions have to be read together
with the principles of governance set out in Part |1V of the
Constitution and it is beyond doubt that underlying constitutiona
obligations are towards socially and educationally backward

classes and there is a positive obligation on the State to take steps
to eradi cate their backwardness. The learned Additional Solicitor
CGeneral also refuted the contentions advanced by Shri P.P. Rao,

| ear ned Seni or Counsel, and contended that all efforts have been
nmade by the Governnent to inprove prinmary and upper primary
education in India. The | earned Additional Solicitor General also
contended that the argunent advanced by Dr. Rajeev Dhavan is

not correct. He relied upon Arjun-Sen CGupta’'s Report wherein it
is stated : -

"\ 005.. Education can be a |liberating capability but
access to it is made difficult, if not inpossible, by
such inherited characteristics as |lower social status,
rural origin, informal work status and gender or a
combi nation of these."

62. Shri Ram Jet hmal ani, | earned Seni or Counsel _appearing for
the Intervener-Rashtriya Janta Dal Party in WP. No. 313 of 2007

and WP. No. 335 of 2007, contended that the attenpt of the
petitioners in these wit petitions is to off-set the decision of the
Ni ne Judges Bench in Indra Sawhney’s case (supra). It is pointed

out that the equality of citizens is the basic feature of the Indian
Constitution but by "equality" is nmeant not "formal or technica

equality" but "real and substantial equality". The word "only" used
in Articles 15(1) and 16(2) is decisive. Even if reservations are
made for castes, the classification will become invalid if it is only

on the basis of caste and if some other additional requirement is
i nposed, that case would be considered to be outside the

prohi bition of Article 15(1). Ref erence is nade to B

Venkat aramana’ s case (supra). It was contended that a statute
cannot be declared ultra vires nerely because backwardness is a
conpl ex concept and no precise definition is possible. The Court
is bound to assunme that a state of facts existed at the tinme of the
enactment of the statute which would validate that statute and
when the Constitution of the United States cane into effect it did
not contain the constitutional right of equality. Even the Vth
Amendnment of 1971 to the Constitution of the United States of
America did not introduce this concept. The Xl Vth Anendnment of
1868 provided that the "State shall not deny to any person the
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equal protection of the laws". Even after this injunction, the United
States Suprene Court delivered the judgnment in Plessy Vs.

Ferguson , which laid down the doctrine of "Equal but

Separ ate". This doctrine was in force till it was reversed in 1954.

The | earned Seni or Counsel al so contended that the policy of
reservation is not destructive of nerit and that the Synbiosis
University is not covered by the statute.

63. Shri T.R Andhyarujina, the | earned Senior Counsel appearing
for the respondents in WP. 265/2006, contended that Articles

15(4) and 16(4) operate in different fields and Article 15(4) enables
the State Governnent to nake special provisions for backward

cl asses, SCs and STs which can be done both by |aw or by

executive order. The special provision in Article 15(4) is not
restricted to advancement of SEBCs, SCs and STs in educati ona
institutions only and enables the State to make several kinds of
positive action programmes in addition to reservations. As a
condition for giving aid, the State can nmake reservations for

SEBCs, | SCs and STs in educational institutions which are State

owned or ‘State aided. The St ate, however, cannot make such
reservations in private unai ded educational institutions, as held by
this Court in T.M A Pai Foundation (supra) and P.A. |nandar

(supra). This disability was because of T.M A. Pai Foundation
(supra) which provided that private unai ded educational institutions
had a fundanental right to "occupation" of carrying on education
under Article 19(1)(g). Therefore, the Parlianment introduced Article
15(5) by the Constitution (N nety-Third Amendnment) Act to enable

the State to nake special provisions for the advancenent of SCs,

STs and SEBCs in relation to a specific subject, nanely,

adm ssion in educational institutions including private educationa
institutions whether aided or unaided by the State notwi thstanding
the provisions of Article 19(1)(g). However,  Article 15(5) excluded
private educational institutions which are nminority educationa
institutions referred to in clause (1) of Article 30. | The saving for
mnority educational institutions in Article 15(5) is really ex
abundandi cautela as mnority educational institutions were
constitutionally protected and at ‘all times considered different from
ot her private educational institutions. Article 15(5) does not take
away the "basic structure" of the Constitution. The "basic
structure” of the Constitution shoul'd not betrivialized to mean
other features of the Constitution. Reference was nade tothe
observati ons made by Khanna, J. in Kesavananda Bharati’s

case (supra). It was also submitted that Article 15(5) does not
amend Entry 25 List |1l to the extent that the State can no nore

make | aws for reservation of seats in nminority educationa
institutions and, therefore, it is incorrect to say that the anendment
in Article 15(5) required ratification under Article 368(2). The
State’s power to |legislate under Article 245 is always subject to the
ot her provisions of the Constitution, including fundanental rights.
Article 15(4) does not take away the power of the State to nmmke
reservations in its own institutions by an executive action under
Article 162. Right to carry on business is not a part of the basic
structure of the Constitution.

64. On behal f of the respondent/State of Bihar in Wit Petition (CGvil)
No. 269/2007, |earned Senior Counsel Shri Rakesh Dw ved

submtted that the use of non-obstante clauses in Article 15(3), (4)

and (5) vis-a-vis Article 15(1) shows that the prohibition against

use of only caste as a ground for discrimnation qua any citizen is

there in so far as making of a special provision for advancenent of
prescribed categories is concerned. There is no repugnhance

bet ween 15(4) and 15(5). It was contended that in Kesavananda
Bharati’s case (supra), it was held that "Part 111 of the Constitution
could be anended subject to the basic structure doctrine". The

vi ew whi ch was held in |.C. Golak Nath & Os. Vs. State of
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Punjab & Anrs, making Article 368 nore restrictive, had been
overrul ed i n Kesavananda Bharati’s case (supra). The

Fundanental Rights are not absolute and are designed to suffer
reasonabl e restrictions and classifications. Any sort of
abridgenent by Constitutional Amendnent is clearly pernissible

so long as the invasion does not ampbunt to total elimnation or
emascul ation. Wthin the donmain of equality there is distinction
between formal equality and real equality or equality in fact and
both are conprehended in Article 14 and both are part of the basic

structure.
65. The | earned Seni or Counsel al so contended that the judicia
revi ew i deas of "suspect classification", "strict scrutiny"”,

"conpelling State interest" and "narrow tailoring" are neasures
propounded by the U S. Suprene Court are not applicable and the
Supreme Court of India has consistently taken a view that the
judgnents of the U-S. Suprene Court do not afford safe gui dance

on account of differing structure of the provisions under the two
constitutions and the social conditions in these two countries being
di fferent.

66. Ref erence was nmade to the various decisions of this court and it
was argued that the comparison of the 14th Amendnment of the US

Suprenme Court read with Cvil Rights Act, 1964 on the one hand

and the fascicules /of equality provisions in the Constitution of

India, i.e. Articles 14 to 18 on the other hand shows that the

equal ity provisions of our Constitution-are not only differently
structured but it contains provisions for naking special provisions
for the advancenent of SEBCs & SCs/STs. It is pointed out that

our Constitution additionally enshrines Directive Principles of State
Policy in Part-1V of the Constitution requiring the State to strive to
pronote justice social, economc and political and to mninize the
inequalities in income and endeavour to renbve inequalities in

status, facilities and opportunities (Article 38).

67. Shri Ravi varma Kumar, | earned Senior Counsel appearing for
Pattali Makkal Katchi, contended that the creany |ayer principle
shal | not be invoked for the purpose of Article 15(5). According to
the Counsel, reservation in educational institutions i's not a poverty
al l eviation programre nor it is a programe to eradicate

unenpl oynent. Reservation under Article 15(5) is not evena
programe to educate all the backward cl asses. According to the
Counsel the one and only goal of the reservation policy under

Clause 4 & 5 of Article 15 of the Constitution is to bring about

equal ity anong various castes and unless all the castes are

brought to one level playing field, the caste system cannot be
eradicated. It is intended for rempoval of inequality between castes
so that the castes will conme together. These provisions are

designed to bring together the | eaders of each caste and

conmunity together and the sane can be achieved only if the best
teachers, the best adm nistrators, the best doctors, the best

engi neers and the best |awyers are brought together.  And so | ong

as the gap in education persists between castes, the castes w/l|l

not come together. It is only when each backward caste is

permtted to advance educationally to nmeet the educational |evel of
upper castes, can there be a real egalitarian society. According to
the Counsel, it is precisely for this reason that Cause (2) of Article
38 seeks to elinmnate inequality in status, facilities and
opportunities, not only anong individuals, but also anbng groups

of people. Therefore, it is to provide for such equality in status,
facilities and opportunities, that reservation is contenplated to
those castes which are socially and educationally bel ow ot her

castes. If the best fromthe |ower caste are deprived of these
facilities and opportunities in the name of "creany layer", it will be
counter productive and frustrate the very object of reservation,
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nanely to achieve equality in status, facilities and opportunities.

68. The Counsel al so contended that the question of prescribing
prior time linmt for reservation under the inpugned Act is inmature
and shoul d not be considered at this stage.

69. The Iink between "caste" and its occupation is an unbreakabl e
bondage to which the caste system has condemed the backward

cl asses. \Wether a backward caste nman carries on his traditiona
occupation or not, he continues to be socially identified with the
sai d occupation. This link between the caste and the occupation

has not been severed for thousands of years and it cannot be

broken by argunents and theories. The ground reality is that

every caste in every village is identified by its traditiona
occupation. And all the service comunities continue to discharge
their traditional occupation. It is pointed out that throughout the
country in 6.5 lakh villages, it is the barber communities and barber
comunities alone, which carry on the traditional occupation of

hair cuttings and no other comrunity has taken up the said
occupation. And they continue to | abour wi thout any social security
or what soever.

70. The Counsel ‘pointed out that the |ast six decennial censuses
have eschewed recordi ng of caste particulars, the three Nationa

Comm ssions and scores of State Conmi ssions have found these

Census data useless in identification of Backward C asses.

71. The | earned Counsel submitted that there is no justification for
not collecting details of caste identity at the decennial census
operation. According to the Counsel a massive exercise is

rendered useless for the all inmportant work of identification of
Backward Cl asses.

72. It is further submitted that theentire identification of backward
cl asses has not been done on the basis of 1931 Census data. In
each State the identification of Backward C asses has been done

on the basis of criteria evolved by the State Comm ssions on

soci al, educational and econom c paraneters. Each State has
adopted its own nethodol ogy. The identification of backward
classes is essentially done at the State | evel on a very objective
criteria and a scientific methodol ogy. According to the Counsel
origin of the term"classes of citizens" may be traced to thelater
part of the 19th century. Qite often classes have been

i nterchangeably used with castes, tribes and conmunities.” Sone

of the earlier Conmittee reports referred to Depressed O asses.
Under the 1919 Act, Governors of the provinces give- instruction to
take neasures for the social and industrial welfare of the people
and tending to fit all classes of population. "And the Provincia
Governments prepared a |ist of Backward C asses with three parts
nanel y, Depressed C asses, Aboriginal Tribes and Backward
Conmunities. Dr. Ambedkar denmanded separate el ectorate for

the Depressed C asses at the Round Tabl e Conference.

73. The Counsel al so pointed out that the building of a casteless
society is not the goal of the Constitution. And that it is futile to
contend that caste should not be considered for any purpose

what soever. In every conceivable activity of private life caste
system plays an inportant role. There are hundreds of communal
hostel s and educational institutions owed and nanaged by

certain communities. Some castes and communities have

conmunal cl ubs, associations, cooperatives, banks etc. Their
nmenber shi p and admi ssion are confined to a particul ar caste or
conmunity. Even carrying of the caste nanes is the guaranteed

ri ght of every citizen. There is nothing in the Constitution to
prohi bit a person fromdiscrimnating on the ground only of caste or
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conmunity in matters relating to nmarriage, electing candidates to
political position etc. Mst of the professional colleges like
nmedi cal , dental and engineering colleges are established and
adnmi ni stered by a body of persons exclusively belonging to a class
or a conmunity. Though Dr. Anbedkar intended to abolish caste
system by abolishing all the privileges and disabilities of the
forward cl asses, the plea was opposed by Shri K M Minshi and

the Draft Article 3(4) stated:

"Un-touchability is abolished and its practice thereof is
puni shabl e by the | aw of the Union".

74. The Constitution never prohibits the practice of caste and
casteism Every activity in Hndu society, fromcradle to grave is
carried on solely on the basis of one’'s caste. Even after death, a
Hindu is not allowed to be cremated in the crematoriumwhich is

mai nt ai ned for the-exclusive use of the other caste or community.
Dalits are not permtted to be buried in graves or cremated in
cremat ori uns where upper caste people bury or crenate their

dead. Christians have their own graveyards. Mislins are not

all owed to be buried in the H ndu crematoriuns and vi ce-versa.

Thus, caste rules the roost in the life of a H ndu and even after his

death. In such circunstances, it is entirely fallacious to advance
this argument on the ground that the Constitution has prohibited

the use of caste. /It was argued what the Constitution ainms at is

achi evenent of equality between the castes and not elimnation of
castes.

75. The | earned Seni or Counsel points out that it would be utopian
to expect that by ignoring caste, the castes will perish. And the

Counsel contended the Constitution has not abol ished the caste
system much less has it prohibited its use. The Counsel pointed
out that the Constitutional Amendnent under the inpugned Act in
favour of backward cl asses is an unprecedented | eap taking the

hi gher education in the country forward, w thout depriving a single
seat to the forward castes. And the advanced castes, with a
popul ati on of |ess than 20% would still be able to get 50% of the
seats in the name of merit disproportionate to their known
proportion of their population. It is contended that wthout the
advancenent of SCs, STs and OBCs constituting over 80%

popul ation and mainly living in rural areas, it will not be possible to
take the nation forward. And the students who are adm tted under
the reserved quota have perforned nmuch better than the students
adnmtted on the basis of nerit. The |earned Counsel also placed
reliance on the Miily Report \026 Case studies fromfour States.

76. The main challenge in these wit petitions is the constitutiona
validity of the Act 5 of 2007. This |egislation was passed by
Par| i ament consequent upon The Constitution (N nety-Third
Amendnent) Act, 2005, by which sub-article (5) was inserted in
Article 15 of the Constitution. The constitutionality of this
amendnment has al so been chall enged in the various wit petitions
filed by the petitioners. As the Act itself is based on the
Constitution (Ninety-Third Amendnent) Act, 2005, the validity of
the Act depends on the fact whether the Constitution (N nety-Third
Amendnent) Act, 2005 itself is valid or not. Article 15 of the
Constitution, after the Constitution (N nety-Third Arendrment) Act,
2005, reads as follows :-

"15. Prohibition of discrimnation on grounds of
religion, race, caste, sex or place of birth.\027

(1) The State shall not discrimnate against any citizen
on grounds only of religion, race, caste, sex, place of
birth or any of them

(2) No citizen shall, on grounds only of religion, race,
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caste, sex, place of bhirth or any of them be subject to
any disability, liability, restriction or condition with
regard to,--

(a) access to shops, public restaurants, hotels and
pl aces of public entertai nnent; or

(b) the use of wells, tanks, bathing ghats, roads and
pl aces of public resort maintained wholly or partly out
of State funds or dedicated to the use of the genera
public.

(3) Nothing in this Article shall prevent the State from
maki ng any special provision for wonen and chil dren.

(4) Nothing in this Article or in clause (2) of Article 29
shal | prevent the State frommaki ng any specia

provi sion for the advancenent of any socially and
educational | y backward classes of citizens or for the
Schedul ed Cast es and the Schedul ed Tri bes

(5) Nothing in this Article or sub-clause (g) of clause
(1) of Article 19 shall prevent the State from nmaking
any provision-by |aw for the advancenent of any

soci ally and educationally backward cl asses of

citizens or the Schedul ed Castes or the Schedul ed

Tribes in so far as such - special provision relate to
their adm ssion to/the educational institutions,

i ncludi ng private educational institutions whether

ai ded or unaided by the State other ninority

educational institutions referred to in clause (1) of
Article 30."

77. T.M A Pai Foundation (supra) held that a private unaided
educational institution has the fundamental right under Article
19(1) (g) of the Constitution as the running of an educationa
institution was treated as an "occupation” and further that the
State’s regulation in such institutions would not be regarded as a
reasonabl e restriction on that fundanental right to /carry on

busi ness under Article 19(6). This decision necessitated the

Ni nety-Third Amendment to the Constitution since as a result of
T.M A Pai Foundation (supra) the State would not be in a

position to control or regulate the admi ssion in private educationa
institutions. At the outset, it may have to be stated that no
educational institution has cone up to challenge the Constitution
(Ni nety-Third Anendnment) Act, 2005. The chal |l enge about the
constitutionality of the Constitution (N nety-Third Amendnment) Act,
2005 has been advanced by the petitioners, who based their
contentions on the equality principles enunciated in Articles 14, '15
and 16 of the Constitution.

78. The Constitution (N nety-Third Amendnent) Act, 2005 is
chal | enged on many grounds. The first ground of attack is that if
the Constitution (N nety-Third Anmendnent) Act, 2005 is allowed to
stand it would be against the "basic structure" of the Constitution
itself and this Amendnent seriously abridges the equality

principl es guaranteed under Article 15 and ot her provisions of the
Constitution. Another contention raised by the petitioners’ Counse
is that the Golden Triangle of Articles 14, 19 and 21 is not to be
altered and the bal ance and structure of these constitutional
provi si ons has been ousted by the Constitution (N nety-Third
Amendnent) Act, 2005. Yet another contention urged by

Shri K. K. Venugopal, |earned Senior Counsel, is that Article 15(4)
and 15(5) are nmutually exclusive and under Article 15(5) the
mnority educational institutions are excluded. According to him
this is a clear contravention of the secular and equality principles.
The | earned Seni or Counsel also pointed out that mnority
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institutions are not severable fromthe purview of Article 15(5) and
therefore, the whole Constitution (N nety-Third Anendrment) Act,
2005 is to be declared illegal. Anot her argunent advanced by the

| earned Seni or Counsel is that there is inconsistency between
Article 15(4) and Article 15(5) and by virtue of the Constitution
(N nety-Third Amendnent) Act, 2005, the States are devoid of

their w de power under Article 15(5) to nmake reservation in

mnority educational institutions which are getting aid fromthe
States and thus it is violative of the very essence of equality. He
further argued that the Constitution (N nety-Third Anendnment) Act,
2005 coul d control the legislative and executive power of the State
and, therefore, it is not constitutionally valid. The | earned Counse
had further challenged the validity of Act 5 of 2007, with which we
will deal separately.

1. Whet her Ninety-Third ~Amendnent of the Constitution is
agai nst the "basic- structure" of the Constitution?

79. The Constitution (N nety-Third Amendnent) Act, 2005, by

whi ch clause (5) was added to Article 15 of the Constitution, is an
enabl i ng provision which states that nothing in Article 15 or in
sub-clause (g) of clause (1) of article 19 shall prevent the State
from maki ng any special provision, by law, for the advancenent of
any socially and educationally backward cl asses of citizens or for
the Schedul ed Castes or the Schedul ed Tribes in so far as such
special provisions relate to their adm ssion to the educationa
institutions including private educational institutions, whether aided
or unaided by the State. O course, mnority educationa
institutions referred to in clause (1) of Article 30 are excl uded.
Thus, the new y added clause (5) of Article 15 i s sought to be
applied to educational institutions whether aided or unaided. In

ot her words, this newly added constitutional provision would

enabl e the State to make any special provision by |aw for

admi ssion in private educational institutions whether aided or

unai ded. In all the petitions which have been filed before us the
mai n chal | enge i s against Act 5 of 2007. Act 5 of 2007 has been
enacted to provide reservation of ‘'seats for Schedul ed Castes,
Schedul ed Tri bes and SEBCs of citizens in Central Educationa
Institutions. The "Central Educational Institution" has been defined
under Section 2(d) of the Act. They are institutions established or
i ncorporated by or under the Central Act or set up by an Act of
Parliament or deemed Universities naintained by or receiving aid
fromthe Central Government or institutions maintained by or
receiving aid fromthe Central Governnent or educationa

institutions set up by the Central Governnent under the Societies
Regi stration Act, 1860. Act 5 of 2007 is not intended to provide
reservation in "private unai ded" educational institutions. None of
the private unai ded educational institutions have filed petitions
bef ore us chall enging the Ninety-Third Constitutional ‘Anendrent.
Though the | earned counsel appearing for the petitioners have
chal |l enged the Ninety-Third Constitutional Amendnment. on various
grounds, they were vis-‘-vis the challenge to Act 5 of 2007. The
counter to the challenge by the learned Solicitor General as well ‘as
by Shri K. Parasaran, |earned Senior Counsel was al so in that
context. W do not want to enter a finding as to whether the

Ni nety-Third Constitutional Armendnent is violative of the "basic
structure" of the Constitution so far as it relates to "private unai ded"
educational institutions. |In the absence of challenge by private
unai ded educational institutions, it would not be proper to
pronounce upon the constitutional validity of that part of the
Constitutional Amendnent. As the mmin challenge in these

various petitions was only regarding the provisions of Act 5 of
2007, which related to state maintained institutions, the chall enge
to the Ninety-Third Constitutional Arendnent so far as it relates to
private unai ded educational institutions, does not strictly arise in
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these proceedings. |In the absence of challenge by private

unai ded institutions, it may not be proper for this Court to decide
whet her the Ninety-Third Constitutional Amendnent is violative of
the "basic structure" of the Constitution so far as it relates to
private unai ded educational institutions nerely because we are
considering its validity in the context of Act 5 of 2007.

We feel that such questions could be decided as the nmain

qguestions that are involved in these petitions are specific regarding
Act 5 of 2007, we | eave open the question as to whether the

Ni nety-Third Amendnent to the Constitution by which sub-cl ause

(5) was inserted is violative of the basic structure doctrine or not so
far as it relates to "private unai ded" educational institutions to be
decided in other appropriate cases. W deal only with the

guesti on of whether the N nety-Third Constitutional Anmendnment is
constitutionally valid so far as it relates to the state maintained
institutions and aided educational institutions.

80. Several contentions have been advanced by the petitioners’
Counsel " chal'l enging the constitutional validity of the Constitution
(N nety-Third Anendnent) Act, 2005. ~The main argunent was on

the ground that this amendnent is against the "basic structure" of
the Constitution. In-order to appreciate the contention of the
petitioners’ Counsel, it is necessary to understand the "basic
structure" theory that has been propounded .in the cel ebrated case
of Kesavananda Bharati (supra). This case was a decision of 13
Judge Bench of this Court. Though the Judges were not

unani mous about what 'the "basic structure" of the Constitution be,
however, Shelat J. (at page 280) in his judgnment had indicated the
foll owi ng basic features of the Constitution:-

"The basic structure of the Constitution is not a
vague concept and the apprehensi ons expressed

on behal f of the respondents that neither the citizen
nor the Parliament would be ableto understand it

are unfounded. |If the historical background, the
Preanbl e, the entire scheme of the Constitution, the
rel evant provisions thereof including Article 368 are
kept in mnd there can be no difficulty in discerning
that the follow ng can be regarded as the basic

el ements of the constitutional structure. (These

cannot be catal ogued but can only be illustrated) :-
1. The supremacy of the Constitution

2. Republ i can and Denocratic form of

CGovernment and sovereignty of the country.

3. Secul ar and federal character of the
Constitution.

4, Demarcati on of power between the

| egi sl ature, the executive and the judiciary.

5. The dignity of the individual secured by the

various freedons and basic rights in Part 111

and the mandate to build a welfare State

contained in Part |V.

6. The unity and the integrity of the nation."

81. Sikri, CJ (at page 165-166) held that :-
"The true position is that every provision of the
Constitution can be anmended provided in the result
the basic foundation and structure of the
constitution remains the sane. The basic structure
may be said to consist of the follow ng features :-
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(1) Supremacy of the Constitution.

(2) Republ i cati on and Denocratic form of

Gover nment .

(3) Secul ar character of the Constitution.

(4) Separation of powers between the

Legi sl ature, the executive and the judiciary.

(5) Federal character of the Constitution."

82. The power of Parliament to amend the Constitution also was
dealt with in detail and najority of the Judges held that the
fundanmental rights can be anended, altered or abridged. The

maj ority decision in Kesavananda Bharati’s case (supra)

overruled the decision in|.C Golak Nath Vs. State of Punjab
(supra). Kesavananda Bharati indicates the extent to which
amendnment of the Constitution could be carried out and | ays down
that the legality of -an anmendnent is no nore open to attack than

the Constitution itself. It was held that the validity of an ordinary
| aw can be questioned and when it is questioned it must be

justified by reference to a higher law. In the case of the
Constitution the validity isinherent and lies within itself. The
Constitution generates itsown validity. The validity of the
Constitution lies in the social fact of its acceptance by the
comunity. There is a clear denarcation between an ordinary |aw
made in exercise of ‘the legislative power and the constituent |aw
nmade in exercise of constitutional power. Therefore, the power to
amend the Constitution is different fromthe power to anmend

ordinary law. The distinction between the |egislative power and

the constitutional power is vital in a rigid or controlled Constitution
because it is that distinction which brings in the doctrine that a | aw
ultra vires the Constitution is void. Wen the Parlianment is
engaged in the anmending process it is not legislating, it is
exercising a particular power bestowed upon it sui generis by the
amendi ng cl ause in the Constitution. Sikri, CJ, held that the
expression "amendnent of this Constitution"” does not enable
Parliament to abrogate or take away fundanental rights or to

conpl etely change the fundanmental features of the Constitution so

as to destroy its identity. Wthin these limts Parlianent can anend
every article. Shelat & Grover JJ. ( at p 291) concl uded that
"Though the power to anend cannot be narrowy

construed and extends to all the Articles it is not

unlimted so as to include the power to abrogate or

change the identity of the Constitution or its basic

features."

83. Hegde & Mukherjee, JJ. finally concluded (at p 355) that
"The power to anend the Constitution under Article
368 as it stood before its anmendment enpowered

the Parliament by follow ng the formand manner

laid down in that Article, to anend each and every
Article and each and every Part of the
Constitution\005.. Though the power to anend the
Constitution under Article 368 is a very w de power,
it does not yet include the power to destroy or
emascul ate the basic el enents or the fundamenta
features of the Constitution."

84. Ray J. (as he then was) (at p 461) held that :-
"\ 005The Constitution is the suprene law. Third, an
amendment of the Constitution is an exercise of the
constituent power. The majority view in Golak Nath
case is with respect wong. Fourth, there are no
express limtations to the power of anendnent.

Fifth, there are no inplied and inherent limtations
on the power of amendment. Nei t her the Preanble

nor Article 13(2) is at all a limtation on the power of
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amendnment . Si xt h, the power to amend is w de

and unlimted. The power to anmend neans the
power to add, alter or repeal any provision of the
Constitution. There can be or is no distinction
bet ween essential and in-essential features of the
Constitution to raise any inpedinment to anendnent
of alleged essential features."

85. Pal ekar, J. (at p. 632) concluded that :-
"The power and the procedure for the anendnent

of the Constitution were contained in the

unamended Article 368. An Anendment of the
Constitution in accordance with the procedure
prescribed in that Article is not a 'law wthin the

nmeani ng of Article 13. An amendrment of the
Constitution abridging or taking away a fundament al
right conferred by Part 111 of the Constitution is not

voi d as contravening the provisions of Article 13(2).
There were no-inplied or inherent limtations on the
anmendi ng ‘power under the unanended Article 368
inits operation over the fundanental rights. There
can be none after its anendnent.”

86. Khanna, J. (at p. 758, 759) concluded that :-
"The power to anendrment under Article 368 does

not include power to abrogate the Constitution nor
does it include the power to alter the basic structure
or framework of the Constitution. Subject to the
retention of the basic structure or framework of the
Constitution, the power of anendment is plenary

and includes within itself the power to anend the
various articles of the Constitution, including those
relating to fundanmental rights as well as those which
may be said to relate to essential features. No part
of a fundamental right can claimimunity from
amendat ory process by being described as the

essence or core of that right. The power of
amendrment woul d also include within itself the

power to add, alter or repeal the various articles."

87. Mat hew, J. (at p. 857) held that :-

"The only Iimtation is that the Constitution cannot
be repeal ed or abrogated in the exercise of the
power of amendment without substituting a
mechani sm by which the State is constituted and
organi zed. That limtation flows fromthe |anguage
of the article itself."

88. Beg, J. (at p. 886) held that :-

"The majority viewin Golak Nath's case (supra),

hol ding that Article 13 operated as a limtation upon
the powers of Constitutional amendnent found in
Article 368, was erroneous."

He uphel d the 24th Amendnment and the 25th Anmendnent Act
i ncludi ng addition of Article 31C

89. Dwi vedi, J finally concluded that

"The word "anendment"” in Article 368 is broad

enough to authorize the varying or abridging each

and every provision of the Constitution, including
Part 1l1l. There are no inherent and inplied
[imtations of the amendnment power in Article 368"
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90. Final ly, Chandrachud, J. ( at p. 1000) held that
" The power of anmendnent of the Constitution

conferred by the then Article 368 was w de and

unfettered. It reached every part and provision of

the Constitution."

91. A survey of the conclusions reached by the | earned Judges
i n Kesavananda Bharati’s case (supra) clearly shows that the

power of anendnent was very wi de and even the fundanenta

rights could be amended or altered. It is also inmportant to note
that the decision in RE : The Berubari Union and Exchange of

Encl aves, Reference under Article 143(1) of the Constitution

of India, to the effect that preanble to the Constitution was not
part of the Constitution was di sapproved i n Kesavananda

Bharati’'s case (supra) and it was held that it is a part of the
Constitution and the Preanble to the Constitution is of extrene

i mportance and the Constitution should be read and interpreted in

the light of the grand and nobl e visions envisaged in the Preanble.

A close anal ysis of 'the decisions in Kesavananda Bharati’'s case
(supra) shows that all the provisions of the Constitution, including
the fundanental rights, could be amended or altered and the only
l[imtation placed is that the basic structure of the Constitution shal

not be altered. The judgment in Kesavananda Bharati’'s case
(supra) clearly indicates what is the basic structure of the
Constitution. It is not any single idea or principle like equality or

any other constitutional principles that are subject to variation, but
the principles of equality cannot be conpletely taken away so as to

| eave the citizens in this country ina state of |aw essness. But the
facets of the principle of equality could always be altered

especially to carry out the Directive Principles of the State Policy
envisaged in Part |1V of the Constitution. ~The Constitution (N nety-
Third Armendnent) Act, 2005 is to be examined in the light of the

above position.

92. The basic structure of the Constitution is to be taken as a | arger
principle on which the Constitutionitself is framed and sone of the
illustrations given as to what constitutes the basic structure of the
Constitution would show that they are not confined'to the alteration
or nodification of any of the Fundanental Rightsalone or any of

the provisions of the Constitution. O course, if any of the basic
rights enshrined in the Constitution are conpletely taken out, it

may be argued that it amounts to alteration of the Basic Structure

of the Constitution. For exanple, the federal character of the
Constitution is considered to be the basic structure of the
Constitution. There are |arge nunber of provisions in the
Constitution dealing with the federal character of the Constitution

If any one of the provisions is altered or nodified, that does not
amount to the alteration of the basic structure of the Constitution
Various fundanental rights are given in the Constitution dealing

wi th various aspects of human life. The Constitution/itself sets out
principles for an expanding future and is obligated-to endure for
future ages to come and consequently it has to be adapted to the
various changes that nmay take place in human affairs.

93. For determ ning whether a particular feature of the Constitution
is part of the basic structure or not, it has to be exani ned in each
i ndi vi dual case keeping in nmind the schene of the Constitution, its
obj ects and purpose and the integrity of the Constitution as a
fundanmental instrument for the country’'s governance. It may be
noticed that it is not open to challenge the ordinary |egislations on
the basis of the basic structure principle. State |egislation can be
chal | enged on the question whether it is violative of the provisions
of the Constitution. But as regards constitutional anmendments, if
any challenge is made on the basis of basic structure, it has to be
exam ned based on the basic features of the Constitution. It nay
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be noticed that the majority in Kesavananda Bharati’'s case

(supra) did not hold that all facets of Article 14 or any of the
fundanental rights would formpart of the basic structure of the
Constitution. The majority upheld the validity of the first part of
Article 30(1)(c) which would show that the constitutiona

amendment which takes away or abridges the right to chall enge

the validity of an arbitrary |law or violating a fundanental right
under that Article would not destroy or damage the basic structure.
Equality is a multi-coloured concept incapable of a single definition
as is also the fundamental right under Article 19(1)(g). The
principle of equality is a delicate, vul nerable and suprenely

preci ous concept for our society. It is true that it has enbraced a
critical and essential conponent of constitutional identity. The

| arger principles of equality as stated in Article 14, 15 and 16 nay
be understood as an el ement of the "basic structure" of the
Constitution and may not be subject to amendnent, although

these provisions, intended to configure these rights in a particular
way, may be changed within the constraints of the broader

principle., The variability of changing conditions may necessitate
the nodifications in the structure and design of these rights, but
the transient characters of formal arrangenents nust reflect the

| arger purpose and principlesthat are the continuous and

unal terabl e thread of constitutional identity. It is not the
introduction of significant and far-reachi ng change that is

obj ectionable, rather it is the content of this change in so far as it
i mplicates the question of constitutional identity.

94. The observations nade by Mathew, J in Smt. Indra Gandhi Vs.
Raj Narain are significant in this regard:

"To be a basic structure it nmust be a terrestrial concept
having its habitat within the four corners of the
Constitution." What constitutes basic structure is not
like "a twinkling star up above the Constitution." ‘It does
not consist of any abstract ideals to be found outside

the provisions of the Constitution. The Preanble no

doubt enunerates great concepts enbodying the

i deol ogi cal aspirations of the people but these concepts
are particularised and their essential features delineated
in the various provisions of the Constitution. It is 'these
specific provisions in the body of the Constitution which
determ ne the type of denocracy which the founders of

that instrunent established; the quality and nature of
justice, political, social and econom ¢ which they ained

to realize, the content of liberty of thought and
expression which they entrenched in that document and

the scope of equality of status and of opportunity which
they enshrined init. These specific provisions enacted
in the Constitution alone can determ ne the basic

structure of the Constitution. These specific provisions,
either separately or in conbination, determnine the

content of the great concepts set out in the Preanble. It
is inmpossible to spin out any concrete concept of basic
structure out of the gossamer concepts set out in the
Preanbl e. The specific provisions of the Constitution

are the stuff fromwhich the basic structure has to be
woven".

95. If any Constitutional anmendnment is nmade which noderately
abridges or alters the equality principle or the principles under
Article 19(1)(g), it cannot be said that it violates the basic structure
of the Constitution. |[If such a principle is accepted, our Constitution
woul d not be able to adapt itself to the changing conditions of a
dynam ¢ human society. Therefore, the plea raised by the

Petitioners’ that the present Constitutional N nety-Third

Amendnment Act, 2005 alters the basic structure of the constitution
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is of no force. Moreover, the interpretation of the Constitution shal
not be in a narrow pedantic way. The observations made by the
Constitution Bench in Nagaraj's case (supra) at page 240 are

rel evant:

"Constitution is not an ephermal |egal docunent
enmbodying a set of legal rules for the passing hour
It sets out principles for an expanding future and is
i ntended to endure for ages to cone and

consequently to be adapted to the various crisis of
human affairs. Therefore, a purposive rather than a
strict literal approach to the interpretation should be
adopted. A Constitutional provision nust be
construed not in a narrow and constricted sense but
in a wde and liberal manner so as to anticipate and
take account of changing conditions and purposes

so that constitutional provision does not get
fossilized but remains flexible enough to neet the
newl y energi ng problens and chal | enges. "

96. It has been held in many decisions that when a constitutiona
provision is interpreted, the cardinal rule is to | ook to the Preanble
to the Constitution as the guiding star and the Directive Principles
of State Policy as/the ' Book of Interpretation’. The Preanble

enbodi es the hopes and aspirations of the people and Directive
Principles set out the proxi mate grounds in the governance of this
country.

97. Therefore, we hold that the N nety-Third Anendnent to the
Constitution does not violate the "basic structure" of the
Constitution so far as it relates to aided educational institutions.
Questi on whet her reservation could be nmade for SCs, STs or

SEBCs in private unai ded educational institutions on the basis of
the N nety-Third Constitutional Amendnent; or whether reservation
could be given in such institutions; or whether any such | egislation
woul d be violative of Article 19(1)(g) or Article 14 of the
Constitution; or whether the N nety-Third Constitutiona

Amendnent whi ch enables the State Legislatures or Parlianent to
make such legislation - are all questions to be decided in a
properly constituted Iis between the affected parties and others
who support such | egislation

2. Whet her Articles 15(4) and 15(5) are nutually
contradictory, hence Article 15(5) is to be held ultravires?

98. The next contention raised by the petitioner’s Counsel is/that
Article 15(4) and 15(5) are mutually exclusive and contradictory.

The Counsel for the petitioner, particularly the petitioner in Wit
Petition (C) No. 598 of 2006, submitted that Article 15(4) was a

provi sion and a source of |egislative power for the purpose of

maki ng reservation for Schedul ed Castes (SCs) and Schedul ed

Tribes (STs) as well as for Socially and Educational |y Backward

Cl asses (SEBCs) of citizens in aided mnority educati onal
institutions. And Article 15(4) was inserted after the decision of
this Court in Chanmpakam Dorairajan (supra) and Article 15(5)

provi des for reservation of seats for SCs, STs and SEBCs in aided

or unai ded educational institutions but expressly excludes all such
reservation being nade in mnority educational institutions covered
by Article 30(1) of the Constitution. This, according to the
Petitioner’s |l earned Counsel, will lead to a situation where the
State would not be in a position to give reservation to SCs, STs

and SEBCs even in aided minority institutions which have got
protection under Article 30(1) of the Constitution. It is argued that
in view of the express provision contained in Article 15(5), the
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State would no nore be able to give the reservation and this
according to the petitioner’s Counsel would result in annulling the
endeavour of the founding fathers and the various provisions for
neutralizing the exclusion of SCs & STs fromthe mai nstream of

soci ety and devel opnent for centuries.

99. It is argued by petitioners’ |earned Counsel that Article 15(4)
and 15(5) both comrence with an excl usionary clause excl udi ng

the operation of the rest of the Article 15, and hence would result
in a conflict to the extent of inconsistency. According to the
petitioners’, Article 15(5) is a special provision relating to
educational institutions and being a |later amendnent, it would
prevail over Article 15(4), thus in substance and effect resulting in
an anendnent of Article 15(4) of the Constitution. According to

the petitioner’s Counsel, "nothing in this Article" in Article 15(5)
woul d include Article 15(4) also and in view of this inconsistent
provision, Article 15(5) has to be held to be inconsistent with 15(4)
and thus non-operative.

100. Both Article 15(4) and 15(5) are enabling provisions. Article
15(4) was introduced when the "Communal G O " in the State of

Madras was struck down by this Court in Chanpakam

Dorairajan’s case (supra). ~In Unni Krishnan (supra), this Court
held that Article 19(1)(g) is not attracted for establishing and
runni ng educational institutions. However, in T.MA Pa

Foundati on case, (supra), it was held that the right to establish

and runni ng educational institutions is-an occupation within the
meani ng of Article 19(1)(g). The scope of the decision in T.MA

Pai Foundation’s case was |ater explained in P.A Inandar’s

case, (supra). It was held that as regards unaided institutions, the
State has no control and such-institutions are free to admt

students of their own choice. The said decision necessitated the
enact ment of the Constitution N nety-Third Arendnent Act, 2005.

Thus, both Article 15(4) and 15(5) operate in different areas. The
"nothing in this Article" [mentioned at the beginning of Article 15(5)]
woul d only nean that the nothing inthis Article which prohibit the
State on grounds which are nentioned in Article 15(1) al one be

given inportance. Article 15(5) does not exclude 15(4) of the
Constitution. It is a well settled principle of constitutional
interpretation that while interpreting the provisions of Constitution
ef fect shall be given to all the provisions of the Constitution and no
provision shall be interpreted in a nanner as to nake any ot her
provision in the Constitution inoperative or otiose. If the intention
of the Parliament was to exclude Article 15(4), they could have

very well deleted Article 15(4) of the Constitution. Mnority
institutions are also entitled to the exercise of fundanental rights
under Article 19(1)(g) of the Constitution, whether they be aided or
unai ded. But in the case of Article 15(5), the mnority educationa
institutions, whether aided or unaided, are excluded fromthe
purview of Article 15(5) of the Constitution. Both, being enabling
provi sions, would operate in their own field and the validity of any
| egi sl ati on made on the basis of Article 15(4) or 15(5) have to be
exam ned on the basis of provisions contained in such |egislation

or the special provision that may be nmade under Article 15(4) or
15(5). It may also be noticed that no educational institutions or
any aggri eved party have cone before us chall enging the
constitutional amendment on these grounds. The challenge is

made by petitioners objecting to the reservati ons nmade under Act

5 of 2007. Therefore, the plea that Article 15(4) and 15(5) are
mutual Iy contradictory and, therefore, Article 15(5) is not
constitutionally valid cannot be accepted. As has been held in

N. M Thomas case (supra) and |Indra Sawhney’'s case (supra),

Article 15(4) and 16(4) are not exceptions to Article 15(1) and
Article 16(1) but independent enabling provision. Article 15(5) also
to be taken as an enabling provision to carry out certain
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constitutional nmandate and thus it is constitutionally valid and the
contentions rai sed on these grounds are rejected.

3. Whet her exclusion of mnority educational institutions
fromArticle 15(5) is violative of Article 14 of Constitution?

101. Anot her contention raised by the petitioner’s Counsel is that the
exclusion of minority institutions under Article 15(5) itself is
violative of Article 14 of the Constitution. |t was contended that the

exclusion by itself is not severable fromthe rest of the provision
This plea also is not tenabl e because the mnority institutions have
been given a separate treatnment in view of Article 30 of
Constitution. Such classification has been held to be in

accordance with the provisions of the Constitution. The exenption
of mnority educational institutions has been allowed to conform
Article 15(5) with the mandate of Article 30 of the Constitution

Mor eover, both Article 15(4) and Article 15(5) are operative and

the plea of non-severability is not applicable.

102. Learned Seni or Counsel Dr. Rajeev Dhavan and | earned
Counsel Shri Sushil Kumar Jain appearing for the petitioners

contended that the Ninety-Third Constitutional Amendment woul d

violate the equality principles enshrined in Articles 14, 19 and 21

and thereby the "Gol'den Triangle" of these three Articles could be
seriously violated., The |earned counsel also contended that

exclusion of mnorities fromthe operation of Article 15(5) is also
violative of Article 14 of the Constitution. - W do not find nuch

force in this contention. It has been held that Article 15(4) and
Article 16(4) are not exceptions-to Article 15(1) and Article 16(1)
respectively. It may also be noted that if at all there is any violation
of Article 14 or any other equality principle, the affected

educational institution should have approached this Court to

vindicate their rights. No such petition-has been filed before this
Court. Therefore, we hold that the exclusion of minority

educational institutions fromArticle 15(5) is not violative of Article
14 of the Constitution as the mnority educational institutions, by
thensel ves, are a separate class and their rights are protected by

ot her constitutional provisions.

4. Wiether the Constitutional Amendnent followed the
procedure prescribed under Article 368 of the Constitution?

103. Anot her contention raised by the petitioner’s Counsel is that the
Ni nety-Third Constitutional Arendnent is invalid as it violates the
proviso to Article 368 of the Constitution.- According to the
petitioner’s Counsel, the procedure prescribed under the proviso to
Article 368 was not followed in the case of the Ninety-Third

Amendnent. According to the petitioner’s Counsel, Article 15(5) of

the Constitution interferes with the executive power of the States

as it inpliedly takes away the power of the State Governnent

under Article 162 of the Constitution.

104. This contention of the petitioner’s Counsel has no force. The
powers of the Parlianment and the State | egislatures to legislate are
provi ded for under Article 245-255 of the Constitution. Under the
proviso to Article 162, any matter with respect to which the

| egi slature of the State and the Parliament have power to make

| aws, the executive power of the State shall be subject to and
l[imted by the executive power expressly conferred by the
Constitution or by any | aw made by Parlianment upon the Union
authorities thereof. The N nety-Third Constitutional Anmendnent

does not expressly or inpliedly take away any such power

conferred by Article 162. It nmay al so be noticed that by virtue of
the 42nd Amendment to the Constitution, "education" which was
previously in Entry No. 11 in List Il was deleted and inserted in List
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1l as Entry No. 25 as the field of legislation in List Ill. Article 245
will operate and by reasons of proviso to Article 162, the executive
power of the State be subject to, Iimted by, the executive power

expressly conferred by the Constitution or by any |aw nade by
Parliament upon the Union authorities thereof. Subject to
restrictions inposed under the Constitution, it has been in

exi stence. Such power of the State is not limted or curtailed by
the N nety-Third Constitutional Amendnent as it does not interfere
with the power of the State under Article 162. The Ninety-Third
Constitutional Amendnent does not fall within the scope of proviso
to Article 368. Therefore, the plea raised by the petitioner’s
Counsel that the N nety-Third Constitutional Anmendnment did not
follow the prescribed procedure of Article 368 is not correct and
the plea is only to be rejected.

5. Whet her the Act 5 of 2007 is constitutionally invalid in
vi ew of definition of "Backward Cl ass" and whet her the
identification of such "Backward Cl ass" based on "caste" is
constitutionally valid?

105. The next inportant plea raised by the petitioner’s Counsel is
regarding the validity of the Act 5 of 2007. The several contentions
have been raised regarding the validity of the Act 5 of 2007. The
first contention which was raised by the petitioner’s Counsel that
this Act is ex-facie unconstitutional and is a suspect |egislation and
violative of the Article 14, 15 and 19(1)(g) of the Constitution. The
mai n attack against the Act was that the socially and educationally
backward cl asses of citizens were not properly identified and the

del egation of power to identify the socially and educationally
backward cl asses of citizens to the Central Governnment itself is
illegal and the del egation of such powers by itself wthout |aying
down any guidelines is arbitrarily illegal. Elaborate argunents

were made by the petitioner’s Counsel and the first and forenost
contention was that "caste" is the sole basis on which the socially
and educational |y backward classes of citizens were determn ned.

And this, according to the petitioner’s Counsel, is illegal

Ref erence was nmade to a series of ‘decisions of this Court on this

i ssue.

106. There is a long jurisprudential history as to whether caste can
play any role in determning the socially and educational ly

backward cl asses of citizens. In Indra Sawhney’'s case (supra),

which is a Nine Judge Bench decision, it was held that the "caste"
could be a beginning point and a determ native factor in-identifying
the socially and educationally backward cl asses of citizens. But
nevert hel ess, a brief survey of various decisions on this question
woul d give a history of the jurisprudential devel opment on thi's

subj ect .

107. Ref erence to the earlier decisions is necessary because serious
doubt has been raised as to whether "caste" could be the basis for
recogni zi ng backwardness. Some of the earlier decisions have

stated that caste should not be a basis for recognizing

backwar dness and gradually there was a shift in the views and
finally, in Indra Sawhney's case (supra), it was held that caste

could be the starting point for determning the socially and
educational ly backward cl asses of citizen.

108. I n Chanpakam Dorai rajan (supra), this Court struck down
the classification made in the Communal G O of the then State of

Madras. The G O was founded on the basis of religion and castes

and was struck down on the ground that it is opposed to the

Constitution and is in violation of the fundamental rights

guaranteed to the citizens. The court held that Article 46 cannot
override the provisions of Article 29 (2) because of the Directive
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Principles of State Policy which were then taken subsidiary to
fundanental rights. This decision led to the first constitutiona
amendnment by which Article 15(4) was added to the Constitution.

109. The next inmportant case is MR Balaji & Os. Vs. State
of Mysore (supra). In this case, the State of Mysore issued an
order that all the communities except the Brahnmin community

would fall within the definition of socially and educationally
backward cl ass and Schedul ed Castes and Schedul ed Tri bes and

75% of the seats in educational institutions were reserved for

them It was observed that though caste in relation to H ndus nay

be a rel evant factor to consider while determ ning socia

backwar dness of groups or classes of citizens, it cannot be nmde

the sole or dom nant test. It was held that the classes of citizens
who are deplorably poorautonatically becone socially backward.

Mor eover, the occupation of citizens and the place of their

habi tation also result in social backwardness. The probl em of

det erm ning who are socially backward cl asses i s undoubtedly

very conplex, but the classification of socially backward citizens
on the basis of their caste alone is not perm ssible under Article 15
(4). Learned Senior Counsel Shri Harish Salve drew our attention

to the various passages in the judgnent. Gaj endr agadkar, J.
speaking for the majority of the Judges, said :-

"The Problem of determ ning who are socially
backward cl asses s undoubtedly very conplex.
Soci ol ogi cal, social and econonic considerations
cone into play in solving the problemand
evolving proper criteria for determ ning which
cl asses are socially backward i s obviously a very
difficult task; it will need an el aborate

i nvestigation and collection of data and

exam ning the said data in a rational and
scientific way. That is the function of the State
whi ch purports to act under Article 15 (4)."

110. The court drew a clear distinction'between 'caste’ and ’class
and tried to nmake an attenpt to find a new basis for ascertaining

soci al and educational backwardness in place of caste and in'this

decision a mgjority of Judges held that in a broad way, a specia

provision of reservation should be | ess than 50% how nuch | ess

than 50% woul d depend upon the rel evant and prevailing

circunstances in each case

111. In R Chitral ekha' s case (supra), the CGovernnment of Msore,
by an order defining backward cl asses directed that 30% of the

seats in professional and technical colleges and institutions shal

be reserved for themand 18%to the SCs and STs. It was'laid

down that classification of socially and educati onally backward

cl asses shoul d be made on the basis of economic condition and
occupation. Suba Rao, J. (as he then was), speaking for the

majority, held that a classification of backward cl asses based on
econom ¢ conditions and occupations is not bad in | aw and does

not offend Article 15 (4). The caste of a group of citizens nay be

a relevant circunstance in ascertaining their social backwardness

and though it is a relevant factor to determ ne social backwardness

of a class, it cannot be the sole or dominant test in that behalf. If,
in a given situation, caste is excluded in ascertaining a class within
the meaning of Article 15 (4), it does not vitiate the classification if
it satisfies other tests. The Court observed that various provisions

of the Constitution which recognized the factual existence of
backwardness in the country and which nake a sincere attenpt

to pronote the wel fare of the weaker sections thereof should be
construed to effectuate that policy and not to give weightage to
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progressive sections of the society under the false colour of caste
to which they happen to belong. The Court held that under no
circunstance a 'class’ can be equated to a 'caste’ though the
caste of an individual or group of individuals may be a rel evant
factor in putting himin a particular class.

112. M nor P. Raj endran Vs. State of Madras & Os. is
anot her Constitution Bench decision wherein the order of the State
Government providing reservation of seats for various categories
of candi dates nanely Schedul ed Tribes, Schedul ed Castes and
SEBCs was chal | enged on various grounds. The mai n chal |l enge
was that the reservation was based entirely on consideration of
caste and therefore it violates Article 15. Justice Wanchoo, held
that :-

"Now i f the reservation in question had been

based only on caste and had not taken into

account the social and educati ona

backwardness of the castes in question, it would

be violative of Article 15 (1). But it nust not be
forgotten that a caste is also a class of citizens

and if the caste as a whole is socially and

educationally backward reservation can be nade

in favour of such a caste on the ground that it is a
soci al |y and educational 'y backward cl ass of

citizens wthin the neaning of Article 15 (4).

Ref erence in this connection may be nade to the

observations of this Court in MR Balaji v. State

of Mysore to the effect that it was not irrelevant to

consi der the caste of ‘a class of citizens in

determ ning their social and educationa

backwar dness. It was further observed that
though the caste of a class of citizens may be

rel evant its inportance should not be

exaggerated; and if classification of backward

cl asses of citizens was based solely on the caste

of the citizen, it mght be open toobjection

(enphasi s suppli ed)

113. It may be noticed that the I'ist prepared by the State showed
certain castes, and nenbers of those castes according to the

State were really classes of socially and educationally backward
citizens. It was observed in that case that the petitioners therein
did not nmake any attenpt to show that any caste nentioned in the
list of educationally and socially backward cl asses of citizens was
not educationally and socially backward and the |ist based on

caste was upheld by the Constitution Bench and hel'd to be not
violative of Article 15(1).

114. In Triloki Nath Tiku Vs. State of J & K (1) , /50% of the
gazetted posts were to be filled up by pronotion in favour of the
Musl i ns of Janmu & Kashmir. The Court held that inadequate
representation in State services would not be decisive for
determ ni ng the backwardness of a section. The Court accordingly
gave directions for collecting further material relevant to the
subject. And in a subsequent decision, Triloki Nath(ll) (supra), the
court observed that the expression "backward class" is not used as
synonynous with "backward caste".

115. In Mnor A Peerikaruppan Vs. State of Tami| Nadu & Ors.
(supra), this Court nade reference to the earlier decisions
especially in MR Balaji case (supra) and R Chitral ekha case
(supra). Hegde, J., at paragraph 29, observed : -

"There is no gainsaying the fact that there are
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nunerous castes in this country which are socially
and educationally backward. To ignore their
existence is to ignore the facts of life. Hence we
are unable to uphold the contention that the

i mpugned reservation is not in accordance wth
Article 15 (4). But all the sane the CGovernnent
shoul d not proceed on the basis that once a class
is considered as a backward class it should
continue to be backward class for all times. Such
an approach woul d defeat the very purpose of the
reservati on because once a class reaches a stage
of progress which some nodern witers call as
take off stage then conpetition is necessary for
their future progress. The Governnent shoul d

al ways keep under review the question of
reservation of seats and only the classes which
are really socially and educationally backward
shoul d be all owed to have the benefit of
reservation."

116. The | earned Counsel for the petitioners also nmade reference
to State of Uttar Pradesh & Os. Vs. Pradip Tandon & Os.
wherein Chief Justice Ray observed at paragraph 14 :-

"Socially and educational |y backward cl asses
of citizens in Article 15 (4) could not be
equated with castes. In MR Balaji v. State
of Mysore and State of A P. v. Sagar this
Court held that classification of backwardness
on the basis of castes would violate both
Articles 15 (1) and 15 (4)."

117. Anot her inportant decision is that of State of Kerala & Anr
Vs NNM Thomas & Os. (supra), wherein the constitutiona

validity of Rule 13-AA of the Kerala State & Subordi'nate Services
Rul es was under challenge. The Rul e gave exenption of 2 years

to nenbers bel onging to Schedul ed Castes and Schedul ed Tri bes

in services, frompassing the departnental test. The H gh Court of
Keral a struck down the Rule and in an appeal by the State the
guestion of reservation was el aborately considered. Mathew, J. in
his concurring judgnment, held that in order to give equality of
opportunity for enploynent to the nenbers of Schedul ed Castes

and Scheduled Tribes, it is necessary to take note of their social,
educati onal and econoni c backwardness. Not only is the Directive
Principle enbodied in Article 46 binding on the l'aw makers as
ordinarily understood, but it should equally informand illum nate
the approach of the court when it nmakes a decision, as the court

is also a "State" wthin the neaning of Article 12 and nakes | aw
even though interstitially. Existence of equality  depends not
nerely on the absence of disabilities but on the presence of
disabilities. To achieve it, differential treatnent of persons who
are unequal is permssible. This is what is styled as conpensatory
discrimnation or affirmative action

118. In K C. Vasanth Kumar Vs. State of Karnataka (supra)
the question of identifying socially and educationally backward

class cane up for consideration. Desai, J., elaborately

consi dered this question in paragraph 20 and observed :-

"By its existence over thousands of years, nore
or less it was assuned that caste should be the
criterion for determ ning social and educationa
backwardness. In other words, it was said, |ook
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at the caste, its traditional functions, its position
inrelation to upper castes by the standard of
purity and pollution, pure and not so pure
occupation, once these questions are
satisfactorily answered wi thout anything nore,
those who belong to that caste nmust be | abel ed
soci ally and educationally backward. This over-
sinplified approach ignored a very realistic
situation existing in each caste that in every
such caste whose nenbers claimto be socially
and educational ly backward, had an

econom cally well-placed segnents.”

119. Chi nnappa Reddy, J., also dealt with the question el aborately
and observed : -

"However we | ook at the question of

" backwar dness’, whether from the angle of

cl ass, status or power, we find the economc
factor at the bottomof it all and we find poverty,
the cul prit-cause and the doni nant
characteristic. Poverty, the econom c factor
brands all backwardness just as the erect

posture brands the honosapi ens and

di stinguishes himfromall other animals, in the
eyes of the behol der from Mars. But, whet her

his racial stock is Caucasian, Mngol oid,

Negroid, etc., further investigation will have to
be made. So too the further question of socia
and educational backwardness requires

further scrutiny. |In India, the matter is further
aggravated, conplicated and pitilessly
tyranni zed by the ubiquitous caste system a

uni que and devastating systemof gradation and
degradati on which has divided the entire Indian
and particularly H ndu society horizontally into
such distinct |ayers as to be destructive of
mobility, a system which has penetrated and
corrupted the mnd and soul of every Indian
citizen. It is a notorious fact that there is an
upper crust of rural society consisting of the
superior castes, generally the priestly, the

| andl ord and the merchant castes, there is a
bottom strata consisting of the 'out-castes’ of

I ndi an Rural Society, nanely the Schedul ed
Castes, and, in between the highest and the

| owest, there are | arge segnents of popul ation
who because of the | ow gradation of the caste

to which they belong in the rural society

hi erarchy, because of the hunbl e occupation

whi ch they pursue, because of their poverty and

i gnorance are al so condemmed to

backwar dness, social and educati onal

backwar dness whi ch prevents them from

conpeting on equal ternms to catch up with the
upper crust. "

120. Ref erence was al so nade to other decisions, nanely, State of
Andhra Pradesh & Anr. Vs. P. Sagar and T. Devadasan Vs.
The Union of India & Anr. . The earlier decisions took the view

that caste shall not be a basis for determ ning the socially and
educational ly backward class of citizens. But fromthe later
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decisions, we find a slight shift in the approach of the court. If the
classification of SEBCs is done exclusively on the basis of caste, it
would fly in the face of Article 15(1) of the Constitution as it
expressly prohibits any discrimnation on the grounds of religion

race, caste, sex, place of birth or any of them After a carefu

exam nati on of the various previous decisions of this Court, in

| ndra Sawhney (supra), while examining the validity of the

"Backward Cl ass List’ prepared by the Mandal Conmi sson, Jeevan

Reddy. J., speaking for the majority, held as under: -

"705. During the years 1968 to 1971, this Court had to
consider the validity of identification of backward

cl asses nmade by Madras and Andhra Pradesh

CGovernments. P. Rajendran v. State of Madras 3 13
related to specification of socially and educationally
backward cl asses with reference to castes. The
guestion was whether such an identification infringes
Article 15. Wanchoo, CJ, speaking for the Constitution
Bench dealt with the contention in the foll ow ng words:
(SCR p. . 790-91)

"The contention is that the list of socially and
educational | y backward cl asses for whom reservation

is made under Rule 5 is nothing but a list of certain
castes. Therefore, reservation in favour of certain
castes based only on caste considerations violates
Article 15(1), which prohibits discrimnation on the
ground of caste only. Now if the reservation in

guesti on had been based only on caste and had not

taken into account the social and educati onal

backwar dness of the caste in question, it would be
violative of Article 15(1). But it nust not be forgotten
that a caste is also a class of citizens and if the caste
as a whole is socially and educati onal | y backward
reservation can be made in favour of such a caste on

the ground that is a socially and educationally

backward cl ass of citizens withinthe nmeaning of Article
15(4) .. .. It is true that in the present cases the list of
soci ally and educationally backward cl asses has been
specified by caste. But that does not necessarily nean
that caste was the sol e consideration and that persons
bel onging to these castes are also not a class of
socially and educationally backward citizens .. .. As it
was found that nmenbers of these castes as a whole

were educationally and socially backward, the list

whi ch had been coming on fromas far back as 1906

was finally adopted for purposes of Article 15(4)

In view however of the explanation given by the State

of Madras, which has not been controverted by any
rejoinder, it nmust be accepted that though the Iist

shows certain castes, the nenbers of those castes are
really classes of educationally and socially backward
citizens. No attenpt was made on behal f of the
petitioners/appellant to show that any caste nentioned
inthis Iist was not educationally and socially backward.
In this state of the pl eadings, we nmust cone to the
concl usi on that though the list is prepared caste-w se,
the castes included therein are as a whol e

educationally and socially backward and therefore the
list is not violative of Article 15. The challenge to Rule
5 nmust therefore fail."

121. In that decision it was further held that "Backward C ass" in
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Article 16(4) cannot be read as "Backward Caste". And under

Article 340 of the Constitution, the President may by order appoint

a Conmi ssion consisting of such persons as he thinks fit to

i nvestigate the conditions of socially and educationally backward

cl asses of citizens within the territory of India and the difficulties
under which they | abour and to nake recommendations as to the

steps that should be taken by the Union or any State to renove the
difficulties and to inprove their condition. The object of this
provision is to empower the President to appoint a Commi ssion to
ascertain the difficulties and problens of socially and educationally
backward cl asses of citizens. And in Indra Sawhney’ s case

(supra), the mgjority held that the ideal and wi se nethod woul d be

to mark out various occupations which on the [ower |evel in nmany
cases anongst Hi ndus would be their caste itself and find out their
soci al acceptability and educational standard, weigh themin the

bal ance of econom ¢ conditions and, the result woul d be backward
class of citizens needing a genuine protective unbrella. And after
havi ng -adopt ed occupation as the starting point, the next point
shoul d be to ascertain their social acceptability. A person carrying
on scavenging beconmes an untouchabl e whereas others who were

as law in-the social strata as untouchabl es becane depressed.

The Court has cautioned that the backwardness shoul d be

traditional. Mere educational or social backwardness woul d not
have been sufficient as it would enlarge the field thus frustrating
the very purpose of the constitutional goal. It was pointed out that

after applying these tests, the economc criteria or the nmeans-test
shoul d be applied since poverty is the prinme cause of al

backwar dness as it generates social and educationa

backwar dness.

122. The | earned Counsel for the petitioner contended that caste
cannot be used even as one of the criteria for identifying the

SEBCs as many persons have shifted their traditional occupations

and have become doctors, engineers and |l awers. But these are

only a few cases and even such persons continue to suffer socia

segregation based on caste. In Pradip Tandon's case (supra) it

was held at para 17 that:

"The expression 'classes of citizens' indicates a
honbgenous section of the people who are grouped
t oget her because of certain |ikenesses and conmon
traits and who are identifiable by sone conmon
attributes. The honpgeneity of the class of citizens is
soci al and educational backwardness. Neither caste

nor religion nor place of birth will be the uniform

el ement of common attributes to make them a class of

citizens."

123. The above statenment is not fully correct. Caste plays an

i mportant role in determ ning the backwardness of the individual
In society, social status and standi ng depend upon the nature of
the occupation followed. In paragraph 779 of |Indra Sawhney’s
case, it is stated:

"Low ier the occupation, lowier the social standing of

the class in the graded hierarchy. In rural India,
occupation-caste nexus is true even today. A few

menbers may have gone to cities or even abroad but

when they return \026 they do, barring a few exceptions \026

they go into the sanme fold again. It does not matter if
he has earned noney. He may not follow that particular
occupation. Still, the label remains. His identity is not

changed for the purpose of marriage, death and al
other social functions, it is his social class \026 the caste \026
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that is relevant."”

124. "Caste" is often used interchangeably with "class" and can be
called as the basic unit in social stratification. The nost
characteristic thing about a caste group is its autonony in caste
related matters. One of the universal codes enforced by all castes
is the requirenent of endogany. Qher rules have to do with the
regul ations pertaining to religious purity or cleanliness. Sonetines
it restricts occupational choices as well. It is not necessary that
these rules be enforced in particular classes as well, and as such a
"class" may be distinguished fromthe broader real mof "caste" on
these grounds. Castes were often rated, on a purity scale, and not
on a social scale.

125. The observations nade by Venkataramaiah J. in K C
Vasanth Kumar case are relevant in this regard

"W are aware of the neanings of the words caste,
race, or tribe or religious mnorities in India. A caste
is an association of fam lies which practise the
custom of endogany i.e. which permts nmarriages
amongst the nenbers bel onging to such famlies

only. Caste rules prohibit its nenbers from
marrying outside their caste. There are sub-groups
anongst the castes which sonetines inter-marry

and sonetines do not. A caste is based on various
factors, sonetimes it may be a class, a race or a
racial unit. A caste has nothing to do with wealth.
The caste of a person.is governed by his birth in.a
famly. Certain ideas of cerenpnial purity are
peculiar to each caste. Sonetines caste practices
even led to segregation of sanme castes in the
villages. Even the choice of occupation of nenbers
of castes was predeterm ned i-n _many cases, and

the menbers of a particular caste were prohibited
from engagi ng thensel ves in other (types of callings,
prof essi ons or occupations. Certain occupations
were consi dered to be degrading or impure. A
certain amount of rigidity devel oped in severa
matters and many who bel onged to castes which

were | ower in social order were nmade to suffer

many restrictions, privations and humliations.
Untouchability was practi sed agai nst nmenbers

bel onging to certain castes. Inter-dining was
prohibited in some cases. None of these rules
governing a caste had anything to do with either the
indi vidual merit of a person or his capacity. The
weal th owned by hi mwould not save him from

many social discrimnations practised by nenbers

bel ongi ng to hi gher castes. Children who grew in
this caste ridden atnosphere naturally suffered from
many soci al di sadvantages apart fromthe denial of
opportunity to live in the same kind of environnment
i n which persons of higher castes lived. Many
social reformers have tried in the last two centuries
to renove the stigma of caste from which people
born in lower castes were suffering. Many |aws
were al so passed prohibiting some of the inhunman
caste practices."” (p. 110)

126. Ri vers, the | eading anthropol ogist, criticizes the use of the
terns "caste" and "class" as synonyns . However, nany others,
such as Lowi e and Kinmball Young , use these terns as though
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they were identical

127. Very common is the use of the word caste to indicate
hereditary status. Cecil Care North , the noted sociol ogist,
accepts the point of view that degrees of rigidity mark the

di fference between class and caste systens. Hi s definition reads:

"A group in which status, occupation, and culture

have becone hereditary is known as a caste. As a

matter of fact, however, the distinction between a
soci ety based upon caste and one in which open

cl asses prevail is sinply one of degree.”

128. North concludes by saying that the term"caste" applies to
cl asses that have becone fixed, and that all such classes tend to
beconme castes.

129. Maclver , another |eading authority in the field of socia
class theory, also identifies caste with hereditary status. He

attenpts totie his interpretation with the situation in India, a
procedure not often foll owed by the other sociologists. He wites

t hus,

"Caste as unchangeabl e status: -- The feudal order
approxinated to a caste system \Wen status is

whol Iy predeterm ned, so that nen are born to their
lot inlife without hope of changing it, then class
takes the extrenme formof caste. This is the
situation in Hi ndu society. ’'Every H ndu necessarily
bel ongs to the caste of his parents, and in that caste
he inevitably remains. No accunul ati on of weal th

and no exercise of talents can alter his caste status;
and nmarriage outside his caste is prohibited or
severely discouraged.” Caste is a conplete barrier
to the mobility of class."

130. Therefore, a class always enjoys certain privileges or at |east
certain advantages over others in society. Wen it is nore or |ess

rigorously closed, or enjoys hereditary privileges, it is called a

"caste".

131. However, there are other sociologists who are of the opinion
that the Caste systemhas a hereditary function also. Charles
Horton Cool ey opines that:

"if the transnission of function fromfather to son
has becone established, a caste spirit, a sentinent
in favour of such transm ssion and opposed to the
passage fromone class to another, nmay arise and
be shared even by the unprivileged classes. The
i ndi vidual then thinks of hinself and his fanmly as
identified with his caste\005"

132. Therefore, according to the early sociological theories, the
term"caste" has been used to nean "class", hereditary or rigid
status, and hereditary occupation

133. The Mysore Census of 1901 is quoted, in this connection
as follows:

“I'n any one of the linguistic divisions of India there
are as nany as two hundred castes which can be

grouped in classes whose gradation is largely

acknow edged by all. But the order of socia

precedence anongst the individual castes of any
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cl ass cannot be nmde definite, because not only is

there no ungrudgi ng acceptance of such rank but

al so the ideas of the people on this point are very
nebul ous and uncertain. The follow ng observations
vividly bring out this state of things."

...Excepting the Brahm n at one end and the

adm ttedly degraded castes |like the Hol eyas at the

ot her, the nmenbers of a large proportion of the

i medi ate castes think or profess to think that their
caste is better than their nei ghbours, and shoul d be
ranked accordingly."

134. On the other hand, it is possible that within a caste group
there is a narked inequality of status, opportunity, or socia

standi ng \ 026 whi ch then defines the "class" within that particular

"caste" system For example, all the Brahmins are not engaged in

hi ghly respectable enpl oynment, nor are all very wealthy. It may

even be that sone Brahm ns may be servants of nenbers of a

| ower caste, or it may also be so that the personal servant of a rich
Brahm n may bea poor Brahm n.

135. Hence, there is every reason to believe that within a single
caste group there are sone classes or groups of people to whom

good fortune or perseverance has brought nore dignity, socia

i nfluence and social esteemthan it has to others.

136. InIndia, caste, in a socio-organizational manner woul d nean
that it is not characterized nerely by the physical or occupationa
characteristics of the individuals who make it up; rather, it is
characterized by its codes and its close-knit social controls. 1In the

case of classes, however, there may not exi st -such cl ose-knit unit

social controls, and there nay exist great disparity in occupationa
characteristics.

137. A social class is therefore a honbgeneous unit, fromthe
poi nt of view of status and nutual recognition; whereas a caste is

a honogeneous unit fromthe point of view of commobn ancestry,
religious rites and strict organi zational control. Thus the manner in
which the caste is closed both in the organi zati onal and bi ol ogica
sense causes it to differ fromsocial class. Myreover, its enphasis
upon ritual and regul ations pertaining to cleanliness and purity
differs radically fromthe secular nature and informality of socia
class rules. In a social class, the exclusiveness woul d be based
primarily on status. Social classes divide honmogeneous

popul ations into layers of prestige and esteem and the nmenbers

of each layer are able to circulate freely with it.

138. In a caste, however, the social distance between nenbers is

due to the fact that they belong to entirely different organizations. It
may be said, therefore, that a caste is a horizontal division and a
class, a vertical division

139. The Solicitor General, M. GE. Vahanvati, pointed out that for
the purpose of reservation under Article 16(4) of the Constitution

the Central List has been in operation for the past 14 years and not

a single person has challenged any inclusion in the Central List as
void or illegal

140. It was pointed out that the National Comm ssion for the
Backward Cl asses and the State Comm ssion for Backward

Cl asses have prepared a |list based on el aborate guidelines and
t hese gui delines have been framed after studying the
criterial/indicators franed by the Mandal Commi ssion and the
Conmi ssions set up in the past by different State CGovernnents.
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Various Commi ssions held public hearings at various places and

the National Comm ssion held 236 public hearings before it

finalized the list. It is also pointed out that during the period of its
functioning, the National Comm ssion had reconmended 297

requests for inclusion and at the sane tine rejected 288 requests

for inclusion of the main castes. It is further pointed out that the
Conmi ssion took into consideration detailed data with regard to

soci al, educational and economic criteria. The Commi ssion has

al so | ooked into whet her there has been any i nprovenent or
deterioration in the condition of the caste or community being

consi dered for inclusion during the past twenty years.

141. It is pointed out that an el aborate questionnaire was prepared
by the Comm ssion and the answers in this questionnaire were
considered in detail for inclusion/rejection inthe list. It is clear that

the lists of socially and educationally backward classes of citizens
are being prepared not solely on the basis of the caste and if caste
and ot her ‘consi derati ons are taken into account for determ ning
backwar dness, it cannot be said that it would be violative of Article
15(1) of the Constitution.

142. We hold that the determi nation of SEBCs is done not solely
based on caste and hence, the identification of SEBCs is not
violative of Article 15(1) of the Constitution.

6. Whet her Creany Layer is to be excluded from SEBCs?

143. The SEBCs have been identified by applying various criteria.
Though for the purpose of convenience, the list is based on caste,

it cannot be said that "Backward Cl ass’ has been identified solely
on the basis of caste. Al the castes which suffered the social and
educati onal backwardness have been included in the list.

Therefore, it is not violative of Article 15(1). The only possible
objection that could be agitated is that in many of the castes
included in this list, there may be an affluent section (Creany
Layer) which cannot be included in the |list of SEBCs.

144, When socially and educational |y backward classes are

determ ned by giving inportance to caste, it shall not be forgotten
that a segnment of that caste is econonically advanced and they do

not require the protection of reservation. It was argued on behal f
of the petitioners that the principle of "Creany Layer’ should be
strictly applied to SEBCs while giving affirmative action and the
principles of exclusion of 'Creany Layer’ applied in |Indra

Sawhney’' s case should be equally applied to any of the

| egi sl ations that nay be passed as per Article 15(5) of the
Constitution. The Counsel for the petitioners submitted that

SEBCs have been defined under section 2 (g) of the Act and the
Central Governnment has been del egated with the power to

determ ne O her Backward C asses. The Counsel for the

petitioners have pointed out that the definition given in section 2(Q)
of the Act should be judicially interpreted. That the backward cl ass
so stated therein should nean to exclude the 'Creany Layer’. The

| ear ned Seni or Counsel appearing for Pattali Makkal Katchi (PMK)
stated that exclusion of ’'Creany Layer’ shall not apply for
reservation in educational institutions. He pointed out that in case
the 'creamy layer’ is excluded, the other nenbers of the backward
class comunity would not be in a position to avail the benefit of
reservation and the fee structure in many of these centrally
adm ni stered institutions is exorbitantly high and the ordinary
citizen would not be in a position to afford the paynent of fees and
thus the very purpose of the reservation would be frustrated.

145. According to the | earned Counsel for the respondents, the
creany layer elimnation will only perpetuate caste inequalities. It
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woul d enabl e the advanced castes to elimnate any chall enge or
conpetition to their |l eadership in the professions and services and
that they will gain by elimnating all possible beneficiaries of
reservation in the name of creany |layer especially in the
institutions of higher |earning. It was argued that the anal ogy of
Creany Layer applied in reservations to jobs cannot be applied in
reservations to educational institutions of higher learning. The
position of a student getting admission to an institution of higher
learning is totally different and can never be conpared to that of
backward cl ass person to get a job by virtue of reservation. The
study in any educational institution of higher learning is very
expensi ve and the non-creamny |ayer backward cl ass parent cannot
afford his son or his daughter incurring such a huge expenditure.
Elimnating themfromthe Creany Layer will frustrate the very

obj ect of providing reservation. Therefore, it is wholly inpracticable
and hi ghly counter productive to inmport the policy of Creany Layer
for reservation inthese institutions. And according to the | earned
Counsel there is a difference between services and education and

that under the purview of Act 5 of 2007, around 3 | akh seats woul d
be filled up every year. Wereas the jobs are |limted and they wll
not becone vacant every year

146. The | earned Counsel pointed out that grouping of all castes
toget her may enabl e a | ess backward caste ampbng the backward
classes to corner nore seats than it deserves. It is also possible

that nore backward classes cannot afford to conpete with the |ess
backward cl asses.  The only way to solve the said problemis by
cat egori zation of Backward C asses and sub cl assifying them so

as to ensure that under each category only simlarly circunstanced
castes are grouped together. The categorization of backward

cl ass has successfully workedin State of Tam | Nadu where nost
backward class is provided 20% reservation and the nost

backward castes and denotified tribes are grouped together and
the backward cl asses are provided 30% reservation. In the State
of Karnataka, backward classes are divided into 5 categories and
separate reservations have been provided. And in the State of
Andhra Pradesh, Backward C asses have been divided into 4

di vi si ons and separate percentage of reservation has been

provi ded.

147. As noticed earlier, determ nation of backward class cannot be
excl usively based on caste. Poverty, social backwardness,

econom ¢ backwardness, all are criteria for determ nation of
backwardness. It has been noticed in Indra Sawhney's case that

anong the backward cl ass, a section of the backward class is a

menber of the affluent section of society. They do not deserve

any sort of reservation for further progress in life. They are socially
and educational ly advanced enough to compete for the genera

seats along with other candi dates.

148. In Indra Sawhney’'s case (supra) Jeevan Reddy, J., has
observed

"In our opinion, it is not a question of permssibility
or desirability of such test but one of proper and
nore appropriate identification of a class \026 a
backward class. The very concept of a class

denotes a number of persons having certain

conmon traits which distinguish themfromthe
others. In a backward cl ass under cl ause (4) of
Article 16, if the connecting link is the socia
backwar dness, it should broadly be the sanme in a
given class. |If sone of the menbers are far too
advanced socially (which in the context, necessarily
nmeans economically and, may al so nean
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educationally) the connecting thread between them
and the remaining class snaps. They would be
msfits in the class. After excluding them al one,
woul d the class be a conpact class. In fact, such
exclusion benefits the truly backward." (p. 724)

149. It is to be understood that "creany layer" oprinciple is

i ntroduced nmerely to exclude a section of a particular caste on the
ground that they are economically advanced or educationally

forward. They are excluded because unless this segnment of caste

is excluded fromthat caste group, there cannot be proper
identification of the backward class. |If the "Creany Layer"
principle is not applied, it could easily be said that all the castes
that have been included anong the socially and educationally
backward cl asses have been-incl uded exclusively on the basis of
caste. ldentification of SEBC for the purpose of either Article
15(4), 15(5) or 16(4) solely on the basis of caste is expressly
prohi bited by various decisions of this Court and it is al so agai nst
Article 15(1) and Article 16(1) of the Constitution. To fulfil the
conditions andto find out-truly what is socially and educationally
backward cl ass, the exclusionof "creany |layer" is essential

150. It may be noted that the "creamy layer” principle is applied not
as a general principleof reservation. It is applied for the purpose of
identifying the socially and educationally backward cl ass. One of

the main criteria for determning the SEBC is poverty. |f that be so,
the principle of exclusion of "creamy layer" is necessary.

Moreover, the majority in Indra Sawhney's case upheld the

exclusion of "creany layer" for the purpose of reservation in Article
16(4). Therefore, we are bound by the | arger Bench decision of

this Court in Indra Sawhney’'s case, and- it cannot be said that the
"creany |layer" principle cannot be applied for identifying SEBCs.
Moreover, Articles 15(4) and 15(5) are designed to provide
opportunities in education thereby raising educational, social and
econom cal |evels of those who are lagging behind and once this
progress is achieved by this section, any |egislation passed

t hereunder should be deened to have served its purpose. By

excl udi ng those who have al ready attained economic well being or
educational advancenent, the special benefits provided under

t hese cl auses cannot be further extended to themand, if done so,

it would be unreasonable, discrimnatory orarbitrary, resulting in
reverse discrimnation

151. Sawant, J. al so nade observation in-Indra Sawhney’'s case to
ensure renoval of ’'creany layer’'. He observed: -

"\ 005.at |east sone individuals and famlies in the
backward cl asses ---- gaining sufficient neans to
devel op their capacities to conpete with others in
every field.... Legally, therefore, they are not entitled
to be any longer called as part of the backward

cl asses whatever their original birth mark --- to
continue to confer upon such advanced sections
fromthe backward cl asses the special benefits,

woul d anmount to treating equals unequally violating
the equality provisions of the Constitution

Secondly, to rank themwth the rest of the

backward cl asses would equally violate the right to
equality of the rest in those classes, since it would
amount to treating the unequals equally\005. It wll

| ead to perverting the objectives of the specia
constitutional provisions since the forwards anong
the backward classes will thereby be enabled to tap
up all the special benefits to the exclusion and to
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the cost of the rest in those classes, thus keeping
the rest in perpetual backwardness."

152. Al'l these reasonings are equally applicable to the reservation
or any special action contenplated under Article 15(5). Therefore,
we are unable to agree with the contention raised by the
respondent’s | earned Counsel that if ’'creany layer’ is excluded,
there may be practically no representation for a particular

backward class in educational institutions because the remaining
menbers, namely, the non-creamny |layer, may not have risen to

the Il evel or standard necessary to qualify to get adm ssion even
within the reserved quota.. |f the creany |ayer is not excluded, the
identification of SEBC will not be conplete and any SEBC wi t hout

the exclusion of 'creany |layer’ nay not be in accordance with
Article 15(1) of the Constitution

7. VWhat shoul d " be the para-neters for determ ning the
"creany |ayer" group ?

153. After the decision in Indra Sawhney’'s case (supra), the
Governnment of India, Mnistry of Personnel, Public Gievances and

Pensi ons (Departnment of Personnel and Training) issued an Ofice

Menor andum dat ed 08.09. 1993 providing for 27%reservation for

Q her Backward C asses. The Menorandumreads as follows :-

" OFFI CE MEMORANDUM
Subj ect : Reservation for Ot her Backward C asses in G vi
Posts and Services Under the Government of India ---
regardi ng

The undersigned is directed to refer to this
Departnment’s OM No. 36012/31/90-Estt. (SCT), dated the
13t h August, 1990 and 25th Septenber, 1991 regarding
reservation for Socially and Educationally Backward C asses
in Cvil Posts and Services under the Governnent of India
and to say that follow ng the Suprene Court judgment in the
I ndra Sawhney vs. Union of India (Wit Petition (Cvil) No.
930 of 1990) the Governnent of India appointed an Expert
Conmittee to recomrend the criteria for exclusion of the
soci al | y advanced persons/sections fromthe benefits of
reservations for Ot her Backward C asses in Gvil Posts and
Servi ces under the Governnment of |ndia.

2. Consequent to the consideration of the Expert
Conmittee’s recommendations this Departnment’s Ofice

Menor andum No. 36012/ 31/90-Estt. (SCT), dated 13.8.1990
referred to in para (1) above is hereby nodified to provide as
foll ows :

(a) 27% (twenty-seven per cent) of the vacancies in
Cvil Posts and Services under the Governnent of
India, to be filled through direct recruitnent, shall be
reserved for the O her Backward Cl asses. Detailed
instructions relating to the procedure to be foll owed
for enforcing reservation will be issued separately.

b * * *

(c) (i) The aforesaid reservation shall not apply to
per sons/sections nmentioned in Colum 3 of the
Schedul e to this of fice menorandum

(ii) The rule of exclusion will not apply to persons
wor ki ng as artisans or engaged in hereditary
occupations, callings. A list of such occupations,
callings will be issued separately by the Mnistry of
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Vel fare.
(d)-(e) * . * . * .
3. SCHEDULE
Description of category To whom rul e of excl usion
will apply
1
2
3

l.
CONSTI TUTI ONAL
PCOSTS
Son(s) and daughter(s) of
(a) President of India;
(b) Vice-President of India;
(c.) Judges of the Suprene Court
and of the High Courts;
(d) Chairman & Menbers of UPSC
and of the State Public Service
Conmi ssi on; Chi ef Election
Conmi ssi oner; Conptroller and
Audi tor Ceneral of I|ndia;
(e) persons hol ding constitutiona
positions of Iike nature.

SERVI CE
CATEGCORY

Son(s) and daughter(s) of
A

Group A/ ass |
O ficers of the A
India Central and
State Services
(Direct Recruits)

(a) parents, both of whomare

Class | Oficers;

(b) parents, either of whomis a
Class | officer

(c.) parents, both of whom are
Class | Oficers, but one of them
di es or suffers permanent

i ncapaci tati on;

(d) parents, either of whomis a
Class | officer and such parent dies
or suffers permanent incapacitation
and before such death or such

i ncapacitation has had the benefit
of enploynent in any Internationa
Organisation like UN, I M-, Wirld
Bank, etc. for a period of not |ess
than 5 years;

(e) parents, both of whomare

Class | officers die or suffer

per manent incapacitation and

bef ore such death or such
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i ncapacitation of the both, either of
them has had t he benefit of

enpl oyment in any Internationa
Organisation like UN, I M-, Wirld
Bank, etc. for a period of not |ess
than 5 years.

Provided that the rule of exclusion
shall not apply in the follow ng
cases :

(a) Son(s) and

daughter (s) of parents either of
whom or both of whom are cl ass |

of ficers and such parent(s) dies/die
or suffer permanent incapacitation
(b) A |l ady bel ongi ng

to OBC category has got nmarried

to a Cass | officer, and may herself
like to apply for ajob

B

Goup B/ ass I
of ficers of the
Central and State
Services (Direct
Recr ui t nent)

Son(s) and daughter(s) of
(a) Parents both of whom are

Class Il officers;

(b) parents of whomonly the

husband is a Class Il officer and he
get into Cass | at the age of 40 or
earlier;

(c) parents, both of whom are

Class Il officers and one of them

di es or suffers permanent

i ncapacitation and either one of
them has had the benefit of

enpl oyment in any Internationa
Organisation like UN, I M-, Wirld
Bank etc. for a period of not |ess
than 5 years before such death or

per manent incapacitation

(d) parents of whomthe husband is

a Class | officer (direct recruit or
pre-forty pronoted) and the wife is
a Cass Il officer and the wife dies;
or suffers permanent

i ncapaci tation; and

(e) parents, of whomthe wife is a
Class | officer (direct recruit or pre-
forty promoted) and the husband is

a Cass Il officer and the husband

di es or suffers permanent

i ncapaci tation:

Provi ded that the rule of excl usion
shall not apply in the follow ng
cases:

Son(s) and daughter(s) of

(a) parents both of whom are d ass
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Il officers and one of them dies or
suffers permanent incapacitation
(b) parents, both of whom are
Class Il officers and both of them
die or suffer permanent

i ncapaci tation, even though either
of them has had the benefit of

enpl oyment in any Internationa
Organisation like UN, I M-, Wirld
Bank etc. for a period of not |ess
than 5 years before their death or
per manent incapacitation

C

Enpl oyees in

Public Sector

Undert aki ngs etc.

The criteria enunerated in A and B
above in thi's category will apply
mutatis nutandis to officers holding
equi val ent or conparabl e posts in
PSUs, Banks, |nsurance

Organi sations, Universities, etc.
and al so to equivalent or
conpar abl e posts and positions
under private enploynent, pending
the eval uation of the posts on

equi val ent or conparabl e basis in
these institutions, the criteria
specified in Category VI below w ||
apply to the officers in these
institutions.

[11. ARMED

FORCES

I NCLUDI NG
PARAM LI TARY
FORCES ( Persons

hol ding civil posts
are not included)

Son(s) and daughter(s) of parents
either or both of whomis or are in
the rank of Col onel and above in
the Arnmy and to equival ent posts in
the Navy and the Air Force and the
Param litary Forces:

Provi ded t hat:

(i) If the wife of an Armed
Forces officer is herself in the
Armed Forces (i.e. the category
under consideration) the rule of
exclusion will apply only when she
hersel f has reached the rank of

Col onel

(ii) The service ranks bel ow
Col onel of husband and wife shal
not be cl ubbed together

(iii) If the wife of an officer in
the Armed Forces is in civi

enpl oyment, this will not be taken
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into account for applying the rule of
exclusion unless she falls in the
service category under Item No. |

in which case the criteria and
conditions enunerated therein will
apply to her independently.

V.

PROFESSI ONAL
CLASS AND
THCSE
ENGACGED I N
TRADE AND

| NDUSTRY

(i) Persons
engaged in

prof ession as a
doctor, l'awer,
chartered

account ant,

I ncome Tax

consul tant,
financial or
managemnent

consul tant, denta
surgeon, engi neer,
architect,
conput er
specialist, film
artists and other
film professional
aut hor, playwight,
sports persons,
sports

pr of essi onal
nedi a prof essi ona
or any other
vocations of |ike
st at us.

(ii) Persons
engaged in trade,
busi ness and

i ndustry.

Criteria specified agai nst Category
VI will apply\027
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Criteria specified agai nst Category
VI will apply-
Expl anati on:

(i) VWere the husband is in
sanme profession and the wife is in
a Class Il or |ower grade

enpl oynment, the incone/wealth
test will apply only on the basis of
t he husband’s i ncong;

(ii) If the wife is in any
prof ession and the husband is-in
enmpl oyment in a Class Il or |ower

rank post, then the incone/wealth
criterion will apply only on the basis
of the wife’'s income and the

husband’ s income will not be

clubbed with it.

V. PROPERTY
OWNERS

A. Agricul tural
hol di ngs
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B. Pl antations

(i) Coffee, tea
rubber etc.

(ii) Mango, citrus,
appl e pl antati ons,
etc.

C. Vacant | and

and/ or buildings, in
ur ban areas or

ur ban

aggl oner ati ons

Son(s) and daughter(s) of persons
bel onging to a famly (father

not her and minor children) which
owns only irrigated | and which is
equal to or nore than 85% of the
statutory area; or

(a) both irrigated and
unirrigated land, as follows :

(i) The rul e of
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exclusion will apply where the
precondition exists that the
irrigated area (having been brought
to a single type under a conmon
denom nator) 40% or nore of the
statutory ceiling limt for irrigated
| and (this being cal cul ated by
excluding the unirrigated portion).
If this precondition of not |ess than
40% exi sts, then only the area of
unirrigated land will be taken into
account. This will be done by
converting the unirrigated | and on
the basis of the conversion formula
existing, into the irrigated type.
The irrigated area so conputed
fromunirrigated | and shall be

added to the actual area of
irrigated | and and if after such

cl ubbi ng together the total area in
terns of irrigated land i s 80% or
nore of the statutory ceiling linit
for irrigated | and, then the rule of
exclusion will apply and
disentitlement will occur;

(ii) The rul e of

exclusion will not apply if the Iand
hol ding of a famly is exclusively
uni rri gat ed.

Criteria of inconme/wealth specified
in Category VI below will apply

Deemed as agricultural holding
and hence criteria at A above
under this category will apply.

Criteria specified in Category VI
bel ow wi I | apply.

Expl anati on: Buil ding may be used
for residential, industrial or
conmer ci al purpose and the like
two or nore such purposes.

VI. | NCOMVE /
WEALTH TEST

Son(s) and daughter(s) of

(a) persons havi ng gross

annual incone of Rs. 1 l|akh or
above or possessing weal th above
the exenption limt as prescribed in
the Wealth Tax Act for a period of
three consecutive years;

(b) persons in Categories |

[1, I'll and V-A who are not
disentitled to the benefit of
reservation but have income from
ot her sources of wealth which wll
bring themw thin the
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i ncome/wealth criteria nmentioned in
(a) above.

Expl anati on.

(i) I ncome from sal aries or
agricultural |and shall not be

cl ubbed;

(ii) The inconme criteria in

terns of rupee will be nodified
taking into account the change in
its value every three years; |If the
situation, however, so denands,

the interregnum nmay be |ess.

Expl anati on: \Wherever the expression 'permanent

i ncapacitation’ occurs in this Schedule, it shall mean
i ncapacitation which results in putting an officer out
of service."

154. We nake it clear that sane principle of determ ning the creany
| ayer for providing 27% reservation for backward cl asses for
appoi nt nent need not be strictly followed in case of reservation

envi saged under Article 15(5) of the Constitution. As pointed by

Shri Ravivarma Kumar, |earned Senior Counsel, if a strict income
restriction is made for identifying the "creamnmy layer"”, those who are
left in the particular caste may not be able to have a sufficient
nunber of candi dates for getting adm ssion in the centra

institutions as per Act 5 of 2007. Government can nmake a

rel axation to sone extent so that sufficient nunber of candi dates

may be avail able for the purpose of filling up the 27%reservation

It is for the Union CGovernment and the State Governnments to issue
appropriate guidelines to identify the "creamy |layer” so that SEBC
are properly determined in accordance with the guidelines given by
this Court. |If, even by applyingthis principle, still the candi dates
are not available, the State can issue appropriate guidelines to
effectuate the inplementation of the reservation purposefully.

155. As noticed earlier, "backward class" defined in Section 2(9)
does not exclude "creany |ayer". Therefore, —we make it clear

that backward class as defined in Section 2(g) of Act 5 of 2007

nust be deenmed to have been such backward cl ass by appl ying

the principle of exclusion of "creany |ayer".

8. VWhet her the "creamy layer"” principle is applicable to
Schedul ed Tri bes and Schedul ed Castes ?

156. Learned Seni or Counsel Dr. Rajeev Dhavan subnitted that
“creamy layer" principle is to be applied to SCs and STs. He drew
inspiration fromthe observati ons nmade by Justice Krishna lyer in
N.M Thomas’'s case (supra) and also fromthe observations

made in Nagaraj’s case and reference was made to paragraphs

80, 110 and 120 to 123 of Nagaraj’s case (supra).

157. N.M Thomas’'s case (supra) does not state that "creany |ayer"
principle should apply to SCs and STs. In K. C. Vasanth Kumar’s

case (supra) the "creany |ayer" was used in the case of backward
caste or class. In K C Vasanth Kumar (supra), Desai J. quoted
fromN M Thomas (supra) as follows :-

"I'n the light of experience, here and el sewhere, the
danger of 'reservation’, it seenms to nme, is threefold.
Its benefits, by and | arge, are snatched away by the
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top creany layer of the ’'backward caste or class,
thus keepi ng the weakest anong the weak al ways
weak and | eave the fortunate | ayers to consune the
whol e cake."

(N.M Thomas (supra) p. 363, para 124)

158. In Nagaraj’'s case (supra) in paragraph 80, it is stated that while
"applying the 'creany layer’ test, this Court held that if roster-point
pronot ees are given consequential seniority, it will violate the

equal ity principle which is part of the basic structure of the
Constitution and in which even Article 16(4-A) cannot be of any
help to the reserved category candidates.”" This was with
reference to the observations nmade in I ndra Sawhney’' s case
(supra) and earlier in MG Badappanavar & Anr. Vs. State of

Karnataka & Ors. ; ~ Ajit-Singh & Os. (I1) vs. State of Punjab
& Os. ~and Union of India & Os. Vs. Virpal Singh Chauhan
& Os. . Vi rpal Singh Chauhan’s case (supra) dealt with

reservati'on of railway enployees wherein it is held that once the
nunber of posts reserved for being filled by reserved category
candi dates in a cadre, category or grade (unit for application of
rule of reservation) are filled by the operation of roster, the object
of the rule of reservation should be deermed to have been

achieved. Ajit Singh I'l's case (supra) dealt with consequentia
seniority on pronmotion and held that roster points fixed at Level 1
are not intended to determ ne any seniority at Level 1 between
general candi dates and the reserved candi dates and the roster

poi nt merely becomes operative whenever a vacancy reserved at

Level 2 becones available. Thereby holding that if promption is

obt ai ned by way of reservation, the consequential seniority will not

be count ed. M G Badappanavar’s case (supra) followed the

cases of Ajit Singh 11 (supra) and Virpal Singh (supra).

159. In none of these decisions it is stated that the "creany |ayer"

principle would apply to SCs and STs. In Indra Sawhney’s case
(supra), it is specifically stated that the "creany |layer" principle wll
not apply to STs and SCs. |In Nagaraj's case (supra) , in

paragraphs 110 and 120 and finally in paragraphs 121, 122 and

123, it is only stated that when considering questions of affirmative
action, the larger principle of equality such as 50% ceiling
(quantitative limtation) and "creany |ayer" (quantitative excl usion)
may be kept in m nd. In Nagaraj's case (supra) it has not been

di scussed or decided that the creany |ayer principle wuld be
applicable to SCs/STs. Therefore, it cannot be said that the
observations made in Nagaraj’'s case are contrary to-the decision

in Indra Sawhney’'s case (supra).

160. Mor eover, the "creany layer" principle is not yet applied as a
principle of equality or as a general principle to apply for al
affirmati ve actions. The observati ons nmade by Chi nnappa Reddy,

J. in K C Vasanth Kumar case are relevant in this regard. The

| ear ned Judge observed as under

"One cannot quarrel with the statenment that socia
sci ence research and not judicial inpressionism
shoul d formthe basis of exam nation, by courts, of
the sensitive question of reservation for backward
classes. Earlier we mentioned how the assunption
that efficiency will be inmpaired if reservation
exceeds 50% if reservation is extended to

pronoti onal posts or if the carry forward rule is
adopted, is not based on any scientific data. One
must, however, enter a caveat to the criticismthat
the benefits of reservation are often snatched away
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by the top creany |ayer of backward class or caste.
That a few of the seats and posts reserved for
backward cl asses are snatched away by the nore
fortunate anpbng themis not to say that reservation
is not necessary. This is bound to happen in a
conpetitive society such as ours. Are not the
unreserved seats and posts snatched away, in the
same way, by the top creany |ayer of society itself?
Seats reserved for the backward cl asses are taken
away by the top |layers anongst them on the sane
principle of nerit on which the unreserved seats are
taken away by the top | ayers of society." (p. 763)

161. So far, this Court has not applied the "creany layer" principle to
the general principle of equality for the purpose of reservation

The "creany | ayer" so far has been applied only to identify the

backward class, as it required certain paranmeters to deternmine the
backward ‘classes. "Creany |ayer" principle is one of the

paraneters to-identify backward cl asses. Therefore, principally, the
“creamy layer" principle cannot be applied to STs and SCs, as SCs

and STs are separate classes by thenselves. Ray, CJ., in an
earlier decisions, stated that "Schedul ed Castes and Schedul ed
Tribes are not a caste within the ordi nary neaning of caste". And

they are so identified by virtue of the Notification issued by the
President of India under Articles 341 and 342 of the Constitution.

The President nmay, after consultation w th the Governor, by public
notification, specify the castes, races or tribes or parts of or groups
within castes, races or tribes which for the purpose of the
Constitution shall be deened to be Scheduled Castes of

Schedul ed Tri bes. Once the Notification is issued, they are

deened to be the nmenbers of Schedul ed Castes or Schedul ed

Tri bes, whichever is applicable. In E.V. Chinnaiah (supra),
concurring with the majority judgnent, S.B. Sinha, J. said :-

"The Schedul ed Castes and Schedul ed Tri bes occupy a
special place in our Constitution, The President of |India
is the sole repository of the power to specify the castes,
races or tribes or parts of or groups within castes, races
or tribes which shall for the purposes of the Constitution
be deenmed to be Schedul ed Castes. The Constitution
(Schedul ed Castes) Order, 1950 nmade in ternms of Article
341(1) is exhaustive. The object of Articles 341 and 342
is to provide for grant of protection to the backward cl ass
of citizens who are specified in the Schedul ed Castes
Order and Schedul ed Tri bes Order having regard tothe
econom ¢ and educati on backwardness wherefrom they

suffer. Any legislation which would bring them out of the
purvi ew t hereof or tinker with the order issued by the
President of India would be unconstitutional. (Paras 52,
111 and 84)

(enphasi s suppli ed)

162. A plea was rai sed by the respondent-State that categorization
of Schedul ed Castes could be justified by applying the "creany

| ayer" test as used in Indra Sawhney’s case (supra) which was
specifically rejected in paragraph 96 of the E. V. Chinnaiah’s case
(supra). It is observed :-

But we nust state that whenever such a situation
arises in respect of Schedul ed Caste, it will be
Parliament alone to take the necessary |egislative
steps in ternms of clause (2) of Article 341 of the
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Constitution. The States concededly do not have
the |l egislative conpetence therefor." (p. 430)

163. Mor eover, right fromthe begi nning, the Schedul ed Castes and
Schedul ed Tribes were treated as a separate category and nobody

ever disputed identification of such classes. So |ong as "creany
layer" is not applied as one of the principles of equality, it cannot
be applied to Schedul ed Castes and Schedul ed Tribes. So far, it is
applied only to identify the socially and educationally backward
classes. We mmke it clear that for the purpose of reservation, the
principles of "creamy |layer"” are not applicable for Schedul ed

Castes and Schedul ed Tri bes.

9. VWet her the principles laid down by the United States
Supreme Court for affirmative action such as "suspect

| egi slation", "strict scrutiny" and "conpelling State
necessity" are applicable to principles of reservation or other
af firmative action contenpl ated under Article 15(5) of the
Constitution of India ?

164. Based on the Ninety-Third Constitutional Amendnment Act, Act

5 of 2007 has been enacted. According to the petitioner’s

Counsel, this is a/"suspect legislation" and therefore, it is to be

subjected to "strict scrutiny" as laid by the United States Suprene
Court and only by passing this test of "strict scrutiny", such

| egi slation could be put into practice.

165. At the outset, it nust be stated that the decisions of the United
States Suprene Court were not applied in the Indian context as it

was felt that the structure of the provisions under the two
Constitutions and the social conditions as well as other factors are
widely different in both the countries. ~Reference may be made to

Bhi kaji Narain Dhakras & Ors.~ Vs. The State of Mdhya

Pradesh & Anr. and A.S. Krishna Vs. State of Madras

wherein this Court specifically held that the due process clause in
the Constitution of the United States of Anerica is not applicable to
India. Wile considering the scope and applicability of Article

19(1) (g) in Kanmeshwar Prasad and Others Vs. ~State of Bihar

and Another , it was observed "

"As regards these decisions of the Anerican Courts,
it should be borne in nmind that though the First
Amendnent to the Constitution of the United States
readi ng "Congress shall nake no | aw \ 005. abri dgi ng
the freedom of speech\005." appears to confer no
power on the Congress to inpose any restriction on
the exercise of the guaranteed right, still it has
al ways been understood that the freedom
guaranteed is subject to the police power \026 the
scope of which however has not been defined with
precision or uniformy. " (p. 378)

166. I n Kesavananda Bharati case al so, while considering the
extent and scope of the power of amendment under Article 368 of

the Constitution of India, the Constitution of the United States of
America was extensively referred to and Ray, J., held :-

"The American decisions which have been

copiously cited before us, were rendered in the
context of the history of the struggle against

col oni ali sm of the Anerican people, sovereignty of
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Conf ederation, the strains and pressures which

i nduced themto frame a Constitution for a Federa
CGovernment and the underlying concepts of |aw and
judicial approach over a period of nearly 200 years,
cannot be used to persuade this Court to apply their
approach in determ ning the cases arising under our
Constitution". (p. 615)

167. It may al so be noticed that there are structural differences in
the Constitution of India and the Constitution of the United States

of Anerica. Reference nmay be made to the 14th Amendnent to

the U S. Constitution. Sone of the relevant portions thereof are as
fol | ows:

"Al'l persons born or naturalized in the United

States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State
wherei n they reside. No State shall nmake or enforce
any | aw which shall abridge the privileges and
imunities of citizens of the United States; nor shal
any State deprive any person of life, liberty or
property w thout due process of |aw nor deny to any
person within its jurisdiction the equal protection of
the | aws. "

168. VWereas in India, Articles 14 and 18 are differently structured

and contain express provisions for special provision for the

advancenent of SEBCs, STs and SCs. Moreover, in our

Constitution there is a specific provision under the Directive

Principles of State Policy in Part |V of the Constitution requiring the
State to strive for justice \026 social, econonic and political V026 and to
m nimze the inequalities of income and endeavour to elimnate

inequalities in status, facilities and opportunities (Article 38).

Earlier, there was a view that Articles 16(4) and 15(5) are

exceptions to Article 16(1) and 15(1) respectively. This vi ew
was held in The General Manager Southern Railways Vs.

Rangachari and MR Bal aji Vs. State of Mysore

169. In T. Devadasan (supra), Subba Rao J., gave a dissenting

opi nion wherein he held that Article 16(4) was not an exception to
Article 16(1). He observed:-

"\ 005The expression 'nothing in this article is a

| egislative device to express its intention in a nost
enphatic way that the power conferred thereunder

is not limted in any way by the main provision but
falls outside it. It has not really carved out an
exception, but has preserved a power untrammel ed

by the other provisions of the Article."

170. In two other subsequent decisions, i.e. in Triloki Nath-(l)
(supra) and T. Devadasan case (supra), it was held that article
15(4) and 16(4) are exceptions to Article 15(1) and 16(1)
respectively. But a 7-Judge Bench in State of Kerala Vs. N.M
Thomas (supra) held that Article 15(4) and 16(4) are not
exceptions to Article 15(1) and 16(1) respectively. Fazal Ai J.,
said :

"This formof classification which is referred to as
reservation, is in my opinion, clearly covered by
Article 16(4) of the Constitution which is conpletely
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exhaustive on this point. That is to say clause (4) of
Article 16 is not an exception to Article 14 in the
sense that whatever classification can be nade, can

be done only through clause (4) of Article 16.

Clause (4) of Article 16, however, is an explanation
cont ai ni ng an exhaustive and excl usi ve provision
regardi ng reservation which is one of the forns of
classification."

171. Thi s brought out a drastic change in the view of this Court. In
K. C. Vasanth Kumar Vs. State of Karnataka (supra),
Venkat ramai ah J. observed:

"Article 14 of the Constitution consists of two parts.
It asks the State not to deny to any person equality
before law. 1t also asks the State not to deny the
equal protection of the laws. Equality before |aw
connot es absence of any discrimnation in law. The
concept of equal protection required the State to

nete out differential treatnment to persons in
different situations in order to establish an

equi l i brium amongst all.~ This is the basis of the rule
that equals should be treated equally and unequal s
must be treated unequally if the doctrine of equality
whi ch is one of the corner-stone of our Constitution
is to be duly inplenmented. In order to-do justice
amongst unequal s, the State has to resort to
conpensatory or protective discrimmnation. Article
15(4) and Article 16(4) of the Constitution were
enacted as neasures of conpensatory or protective
discrimnation to grant relief to persons belonging to
socially oppressed castes and mnorities."

172. The amendnent to Article 15 by inserting Article 15(5) and the
new Act (Act 5 of 2007) are to be viewed in the background of
these constitutional provisions. (It nay also be recalled that the

Preanmbl e to the Constitution and the Directive Principles of State
Policy give a positive mandate to the State and the State is obliged

to renove inequalities and backwardness from society. Wile

considering the constitutionality of a social justice legislation, it is
worthwhile to note the objectives which have been incorporated by

the Constitution makers in the Preanble of the Constitution and
how t hey are sought to be secured by enacting fundamental rights

in Part 11l and Directives Principles of State Policy in Part |V-of the
Constitution. The Fundanental Rights represent the civil and

political rights and the Directive Principles enbody social and
econom c rights. Together they are intended to carry out the

obj ectives set out in the Preanble of the Constitution.’ Ganville
Austin, in his book , states :

"Both types of rights have devel oped as a conmmon
denmand, products of the national and socia

revol utions, of their alnbst inseparable intertw ning,
and of the character of Indian politics itself."

173. Fromthe constitutional history of India, it can be seen that from
the point of view of inportance and significance, no distinction can

be made between the two sets of rights, nanely, Fundamenta

Ri ghts which are made justiciable and the Directives Principles

whi ch are made non-justiciable. The Directive Principles of State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 64 of

73

Policy are nmade non-justiciable for the reason that the

i npl enentati on of many of these rights would depend on the

financial capability of the State. Non-justiciable clause was
provided for the reason that an infant State shall not be made
accountabl e i medi ately for not fulfilling these obligations. Merely
because the Directive Principles are non-justiciable by the judicia
process does not nmean that they are of subordinate inportance.

I n Chanpakam Dorairajan’s case (supra), it was observed that

"the Directive Principles have to conformto and run subsidiary to

the Chapter of Fundanental Rights." But this view did not hold for
a long tine and was | ater changed in a series of subsequent
decisions. (See : In Re. Kerala Education Bill, 1957

M nerava MIls (supra))
174. In Mnerva MlIs (supra) Bhagwati, J observed

"The Fundanmental Rights are no doubt inportant

and valuable in a denocracy, but there can be no

real denocracy without social and econom c justice

to the common man and to create socio-econonic

condi tions _in which there can be soci-al and

econom c justice to every one, is the thene of the
Directive Principles. ~ It is the Directive Principles
whi ch nourish the roots of our denocracy, provide
strength and vigour to it and attenpt to nmake it a
real participatory denocracy which does not remain
nerely a political denbcracy w th Fundanent al

Rights available to all irrespective of their power,
position or wealth.  The dynam c provisions of the
Directive Principles fertilise the static provisions of
the Fundanmental Rights. The object of the
Fundanental Rights is to protect individual liberty,
but can individual liberty be considered in isolation
fromthe socio-economic structure in which it is to
operate. There is a real connection between

i ndi vidual liberty and the shape and form of the
soci al and economi c structure of the society. Can
there be any individual liberty at all for the |arge

masses of people who are suffering fromwant and
privation and who are cheated out of their individua
rights by the exploitative econom c systen? Wuld
their individual liberty not come in conflict-with the
liberty of the socially and economically nore

powerful class and in the process, get nutilated or
destroyed? It is exiomatic that the rea

controversies in the present day society are not

bet ween power and freedom but between one form

of liberty and another. Under the present socio-
econom c system it is the liberty of the few which is
inconflict with the Iiberty of the nmany. The Directive
Principles therefore, inpose an obligation on the
State to take positive action for creating socio-

econom ¢ conditions in which there will be an
egalitarian social order with social and econom c
justice to all, so that individual liberty will becone a

cherished value and the dignity of the individual a
living reality, not only for a few privileged persons
but for the entire people of the country. It will thus
be seen that the Directive Principles enjoy a very
hi gh place in the constitutional scheme and it is only
in the framework of the socio-econonic structure
envisaged in the Directive Principles that the
Fundanental Rights are intended to operate, for it is
only then they can becone neani ngful and

significant for the mllions of our poor and deprived
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peopl e who do not have been the bare necessities
of life and who are living bel ow the poverty |level."

175. Article 46 enjoins upon the State to pronote with special care
the educational and economc interests of the weaker sections of
the people and to protect themfromsocial injustice and all forns
of exploitation whereas under the Constitution of the United States
of Anerica, we get an entirely different picture. Though equality
was one of the solemm affirmati ons of the American Declaration of

| ndependence, slavery continued unabatedly and it was, to sone
extent, legally recognized. 1In Dred Scott Vs. Saunders wherein
Chi ef Justice Taney held that [African-Anericans] were not entitled
to get citizenship. He was of the view that 'once a slave always a
sl ave’, and one sl ave never woul d becone the citizen of Anerica.
This view held by the Chief Justice Taney continued for a long tinme
and after the CGvil War, the 14th anmendment was enacted in 1868

and this anmendnment gave (equal protection of laws to all persons).
In Plassy Vs. Ferguson whi ch i nvol ved a challenge to a

Loui si ana statute that provided for equal but separate
accommodations for black and white passengers in trains, the

United States Supreme Court was of the view that racia

segregati on was a reasonable exercise of State police power for

the pronotion of the public good and upheld the law. Severa
affirmati ve actions were chall enged and the | andmark deci si on of
Brown Vs. Board of Education was delivered in 1954. In

many cases, the strict scrutiny doctrine was being applied to al
laws of racial classifications. The I'earned Counsel for the
petitioner made reference to Gratz Vs. Bollinger (supra) and

sone of the earlier decisions of the United States Suprenme Court.
During the past two decades, the Court has becone sceptical of
race-based affirmati ve action practiced or ordered by the State.
The Suprene Court of the USis of the viewthat affirmative action
pl ans must rest upon a sufficient showi ng or predicate of past

di scrimnation which nust go beyond the effects of societa

di scrimnation.

176. The 14th Anendnent to the Constitution of the United States of
Arerica and Title VI of the 1964 Civil Rights Act, prohibit
universities to discrinminate on the basis of classifications such as
race, colour, national origin and the like in all their operations. In a
nunber of decisions of the United States Supreme Court spanning
decades of jurisprudence, a heavy burden has been placed on
institutions whose affirmative action programres are chall enged
before the United States Supreme Court on grounds that have

been recogni zed as suspect or unconstitutional. According to the
United States Supreme Court, all such programres are inherently
suspect since they rely on suspect forms of classification (such as
race). Therefore, because such forns of classification are

i nherently suspect, the courts have subjected all affirnmative action
programmes relying on themto a very high standard of scrutiny,
wherein those practicing these affirmative acti on progranmes

have to adhere to a very high standard of proof, which we know as

the "strict scrutiny” test.

177. The case of Regents of the University of California Vs.
Bakke provided a starting point and fromthis case onwards,
affirmati ve action progranmes can be justified only on two distinct
grounds, and only these grounds have been recogni zed as

conpel l'ing enough so as to satisfy the "strict scrutiny"” test, as
devel oped by the United States Suprene Court. The two grounds

are as follows:

1. Renedial Justification: Al efforts ainmed at renedyi ng past
i njustices against certain identified groups of people, who were
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unlawful Iy discrimnated against in the past, serve as adequate
justifications and all affirmative action programmes that are

i mpl enented with this aimserve the conpelling institutional interest
in removing all vestiges of discrinmination that occurred in the past.
In the case of City of Richmond Vs. J A Croson Co. , the United
States Suprene Court held that if a university is able to show "sone
showi ng of prior discrimnation" inits existing affirmative action
program furthering racial exclusion then the university may take
"affirmative steps to disnmantle such a systenl. However, it is to be
noted that the US Suprene Court also attached a warning with the
above observation. While scrutinizing such programres, it was held
that the Court would nake "searching judicial inquiry into the
justification for such race-based neasures... [and to] identify that
discrimnation... with sone specificity before they may use race-
conscious relief". (Croson’ s Case )

2. Diversity- Al affirmative action programes aimed at bringing
about racial diversity anong the scholarship of the institution(s) may
be said to in furtherance of conpelling institutional interest. The
starting point for this ground is Justice Powell’'s detail ed opinion
regardi ng-the issue of diversity in the case of Regents of the
University of California Vs. Bakke (supra). In this case, according
to Justice Powell, "[t]he attainment of a diverse student body is
clearly a constitutional l'y perm ssible goal for an institution of higher
education". He quoted fromtwo of the Suprenme Court’s decisions
regardi ng academ ¢ freedom [ Sweezy Vs. New Hanpshire and

Keyi shian Vs. Board of Regents ] and observed:

"[1]t is the business of a university to provide that

at nosphere which i s nbst conducive to specul ation
experinment and creation......... The at nosphere of

specul ation, experinent and creation \027 so essentia

to the quality of higher education \027 is w dely believed
to be pronoted by a diverse student body. ... [I]t is not
too much to say that the nation’s future depends upon

| eaders trained through wi de exposure to the ideas

and nores of students as diverse as this Nation of

nmany peoples."

178. The other part of the "strict scrutiny" test is the "narrow tail oring"
test. The University, whose affirmative action programe is in

guestion before the United States Suprenme Court, is required to

prove that its affirmative action programme has been designed in the
narrowest possible manner, in order to benefit only those specific
peopl e who are to be benefited, thus serving the "conpelling

pur poses" of the affirmative action programre. The program cannot

be made in a broad manner to enconpass a | arge group of people,

and it has to serve the mninum possible requirenent, in order to
achieve its goal. Oherwise, it may be possible that the rights of other
peopl e may be infringed upon, which would nmake the affirmative

action programme unconstitutional.

179. Thus, the first linmb of the strict scrutiny test that elucidates the
"conpelling institutional interest"” is focused on the objectives that
affirmati ve action programmes are designed to achieve. The second

linb, that of "narrow tailoring", focuses on the details of specific
affirmati ve action progranmes and on the specific people it ainms to

benefit.

180. The United States Suprene Court has held that race nay be one
of the nany factors that can be taken into account while structuring
an affirmative action progranme. At this stage, an anal ogy nay be
drawn with the Indian situation wherein the Suprenme Court of India,
in various cases, has held that caste may be one of the factors that
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can be taken into account, while providing for reservations for the
socially and educationally backward cl asses. However, caste cannot

be the "only" factor, just as race alone cannot be the only factor in the
United States, while structuring reservation or affirmative action

progr amres.

181. Furthernmore, the courts, both in India as well as in the United
States of America, have | ooked with extrene caution and care at any

| egislation that ains to discrinmnate on the basis of race in the US

and caste in India. As the US Suprenme Court elucidated in the case

of Grutter Vs. Bollinger (supra), "Because the Fourteenth

Amendnent "protect[s] persons, not groups,” all governnmental action
based on race ought to be subjected to a very detailed and carefu
judicial inquiry and scrutiny so as to ensure that the personal right to
equal protection of thelaws has not been infringed. (See : Adarand
Constructors Inc. Vs.” Peqa)

182. 't therefore follows that the government may treat people
differently because of their race but only for those reasons that serve
what is known as "“comnpelling governnent interest".

183. Furthernore, for any affirmative action programe to survive the
strict standard of judicial scrutiny, the Courts want "compelling

evi dence", that proves wthout any doubt that the affirmative action
programis narromy tailored and serves only the nost conpelling of
interests. Thus, the bar for the State or institution that practices
affirmati ve action programmes based of suspect classifications has

been effectively raised. Therefore, in cases where a conpelling
interest is found, race-based nethods may be used only after al

ot her met hods have been consi dered and found-deficient, and that

too only to that limted extent which is required to renedy a

di scrimnation that has been identified, and only when it has been
shown that the identified beneficiaries have suffered previously in the
past, and lastly, only if all undue burdens that may inpinge upon the
rights of other non- beneficiaries are avoi ded.

184. The aforesaid principles applied by the Suprene Court of the
United States of Anerica cannot be applied directly to/ Indiaas the
ganut of affirmative action in Indiais fully supported by
constitutional provisions and we have not applied the principles of
"suspect |egislation" and we have been follow ng the doctrine that
every | egislation passed by the Parlianent is presuned to be
constitutionally valid unless otherw se proved. W have

repeatedly held that the Anerican decisions are not strictly
applicable to us and the very sanme principles of strict scrutinyand
suspect |egislation were sought to be applied and this Court
rejected the sane in Saurabh Chaudhari Vs. Union of India .

Speaki ng for the bench, V.N Khare, CJI, said:

"The strict scrutiny test or the internediate scrutiny
test applicable in the United States of America as
argued by Shri Sal ve cannot be applied in this case.
Such a test is not applied in Indian Courts. In any
event, such a test may be applied in a case where a

| egislation ex facie is found to be unreasonabl e.

Such a test nmay also be applied in a case where by
reason of a statute the life and liberty of a citizen is
put in jeopardy. This Court since its inception apart
froma few cases where the |l egislation was found to

be ex facie wholly unreasonabl e proceeded on the
doctrine that constitutionality of a statute is to be
presuned and the burden to prove contra is on him

who asserts the sanme.”
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185. Learned Counsel Shri Sushil Kumar Jain contended that the
classification of OBCs was not properly done and it is not clear as
to whose benefit the legislation itself is nmade therefore, it is a
suspect legislation. This contention cannot be accepted. W are

of the view that the challenge of Act 5 of 2007 on the ground that it
does not stand the "strict scrutiny” test and there was no
"conpel | abl e State necessity" to enact this |egislation cannot be
accept ed.

10. Whet her del egation of power to the Union Government to
determ ne as to who shall be the backward class is
constitutionally valid?

186. The | earned Counsel for the petitioners contended that
t hough "Backward C ass" is defined under Section 2(g) of Act 5 of
2007, it is not stated in-the Act how the "Backward Cl ass" woul d

be identified and the delegation of such power to the Union of India
to determine as to who shall be the "backward class" w thout their
bei ng proper guidelines is illegal as it amounts to excessive

del egation. According to the 1l earned Counsel for the petitioners,

the Parlianment itself should have | aid down the guidelines and

deci ded that who shall be included in the backward class as

defi ned under Section 2(g) of the Act 5 of 2007. "Backward cl ass"
is not a newwrd. Going by the Constitution, there are sufficient
constitutional provisions to have an idea as to what "backward
class" is. Article 340 of the Constitution specifically empowers the
President of India to appoint a Conmission to investigate the
conditions of the socially and educationally backward cl asses

within the territory of India. Socially and educationally backward
cl asses of citizens are nentioned in Article 15(4) of the
Constitution, which forned the First Arendment to the

Constitution. Backward class citizens are also nmentioned in Article
16(4) of the Constitution. It is only for the purpose of Act 5 of 2007
that the Union of India has been entrusted with the task of

determi ning the backward class. There is already a Nationa

Conmi ssion and al so various State Comm ssions dealing with the
affairs of the backward class of citizens in this country. For the
pur pose of enforcenent of the |egislation passed under Article

16(4), the backward class of citizens have al ready been identified
and has been in practice since the past 14 years. It is in this
background that the Union of India has been given the task of
determ ni ng the backward cl asses. The determination of ‘backward
classes itself is a |aborious task and the Parlianent cannot do it by
itself. It is incorrect to say that there are no sufficient guidelines to
determ ne the backward cl asses. Various paraneters have been

used and it may al so be noticed that if any undeserving caste or
group of persons are included in the backward class, it is open to
any person to challenge the same through judicial review

Therefore, it is incorrect to say that the Union of |ndia has been

gi ven wi de powers to determ ne the backward cl asses.” The

chal | enge of Act 5 of 2007 on that ground fails.

11. \Wether the Act is invalid as there is notine [imt
prescribed for its operation and no periodical reviewis
cont enpl at ed?

187. The | earned Counsel for the petitioners contended that the
reservation of 27% provided for the backward classes in the

educational institutions contenplated under the Act does not

prescribe any time limt and this is opposed to the principle of

equality. According to |learned Counsel for the petitioners, this
affirmative action that is to bring about equality is calculated to
produce equality on a broader basis by elimnating de facto

i nequalities and placing the weaker sections of the comunity on a
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footing of equality with the stronger and nore power section so
that each nenber of the community, whatever is his birth,
occupation or social position nmay enjoy equal opportunity of using

to the full, his natural endowrents of physique, of character and of
intelligence. This conpensatory state action can be continued
only for a period till that inequality is wiped off. Therefore, the

petitioners have contended that unless the period is prescribed,
this affirmative action will continue for an indefinite period and
would ultimately result in reverse discrimnation. It is true that
there is sonme force in the contention advanced by the | earned
Counsel for the petitioners but that may happen in future if the
reservation policy as contenpl ated under the Act is successfully

i npl enented. But at the outset, it nmay not be possible to fix a tine
limt or a period of tine. Depending upon the result of the

neasures and i nprovenents that have taken place in the status

and educational advancenent of the socially and educationally
backward cl asses of citizens, the matter could be exam ned by the
Parliament at a future time but that cannot be a ground for striking
down a 'l egislation. After sone period, if it so happens that any
section of the conmunity gets an undue advantage of the

af firmative action, then such comunity can very well be excluded
fromsuch affirmative action programre. The Parlianent can

certainly review the situation and even though a specific class of
citizens is in the legislation, it is the constitutional duty of the
Parliament to review such affirmative acti on as and when the

social conditions are required. There i's also the safeguard of
judicial review and the court can exercise its powers of judicia
review and say that the affirmative action has carried out its

m ssion and is thus no |longer required. 1In the case of reservation
of 27% for backward classes, there could be a periodic review

after a period of 10 years and the Parlianent could exam ne
whet her the reservation has worked for the good of the country.
Therefore, the | egislation cannot be held to be invalid on that
ground but a review can be made after a period of 10 years.

12. VWhat shall be the educational standard to be prescribed
to find out whether any class is educationally backward?

188. Lear ned Seni or Counsel Shri P.P. ‘Rao contended that under
Article 15(5) of the Constitution, the reservation or any other
affirmative action could be nade for the advancenent of only

soci ally and educationally backward cl asses of citizens or

Schedul ed Castes or Schedul ed Tribes and the educationa

standard to be assessed shall be matriculation or 10+2 and not

nore than that. It was argued that nany castes included in the
backward class list have got a fairly good number of menbers who
have passed 10+2 and thus such castes are to be treated as
educationally forward and the present |egislation, nanely, Act 5 of
2007, is intended to give reservation to students in higher
institutions of learning and the sanme is not perm ssible under
Article 15(5) of the Constitution. He contended that the Parlianent
shoul d not have nmade this legislation for reservation in the higher
institutions of learning as it is not part of the duty of the State under
Article 46 of the Constitution. According to the |earned Counsel
education contenplated under Article 46 is only giving education
upto the standard of 10+2. The | earned Counsel argued that this
was the desire of the Founding Fathers of the Constitution. The

| ear ned Counsel contended further that the State is not taking
adequate steps to inprove primary education.

189. In reply to Shri P.P. Rao’s argunents, |earned Solicitor
CGeneral Shri G E. Vahanvati drew our attention to various steps

taken by the Union Governnent to inprove the primary schoo

education and al so the upper primary school education. It is

i ncorrect to suggest that there have been no efforts on the part of
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successi ve Governnents to concentrate on | evel of education

towards uni versal elenentary education. "Sarva Shi ksha Abhi yannt
(SSA) had been launched by the Governnent in 2001-2002. The

maj or conponents of SSA include opening of new school s,

di stribution of teaching equipnents, school grant for teachers and
mai nt enance for schools, comunity participation & training,
carrying out civil works in school buildings, additional class roomns,
di stribution of free text books for ST students and girls. It was
poi nted out that in the year 2006-2007, nearly Rs. 15,000 crores

had been spent for such education. The Integrated Child

Devel opnment Services (1 CDS) scheme was started in 1975. Latest
figures show that progress has been made in the field of

education. It is pointed out that the primary school coverage has

i ncreased from 86.96% (2002) to 96% and that of Upper Prinmary

School has increased from 78.11%to 85.3%wi th the opening of

1. 34 Lakh Primary School s and 1.01 |akh Upper Primary School s.

The gross enrol ment has al so increased at the primary as well as
upper primary stage. Drop out rate has fallen by 11.3% It is also
poi nted out that girls enrolment has increased from43. 7% (2001)

to 46. 7% (2004) at primary and fromd40.9%to 44% at upper

primary stage.~ The Union of India has granted funds to various
states for the purpose of neeting the education requirements. The
entire details were furnished to the Court and we do not think it
necessary to go into these details. Though at the time of attaining
| ndependence, the basic idea was to inprove primry and

secondary | evel education, but now, after a period of nore than 50
years, it is idle to contend that the backward cl asses shall be
deternined on the basis of their attaining education only to the

| evel of 10+2 stage.. In India there are a |arge nunber of arts,

sci ence and professional colleges and in thefield of education, it is
anachronistic to contend that — prinmary education or secondary
education shall be the index for fixing backward class of «citizens.
We find no force in the contention advanced by the | earned

Counsel for the petitioners and it is only to be rejected.

13. Vet her the quantum of reservation provided for in the
Act is valid and whether 27% of seats for SEBC was required
to be reserved?

190. The main contention of the petitioner’s Counsel especially
that of Shri Sushil Kumar Jain is that the entire Act is liable to be
set aside as there was no necessity to provide any reservation to
soci ally and educationally backward cl asses and according to him

nost of the castes included in the list which is prepared in
accordance with the Mandal Conmm ssion are educationally very

much advanced and the popul ati on of such group is not

scientifically collected and the popul ation rati o of backward cl asses
is projected only on the basis of the 1931 census and the entire
legislation is an attenpt to please a section of the society as part
of a vote catching nmechani sm

191. A legislation passed by the Parlianent can be chall enged
only on constitutionally recognized grounds. Ordinarily, grounds of
attack of a legislation is whether the | egislature has |egislative
conpetence or whether the legislation is ultra vires of the

provi sions of the Constitution. |[|f any of the provisions of the

| egi sl ation violates fundanental rights or any other provisions of
the Constitution, it could certainly be a valid ground to set aside
the legislation by invoking the power of judicial review A

| egi sl ation could al so be chall enged as unreasonable if it violates
the principles of equality adunbrated in our Constitution or it
unreasonably restricts the fundanental rights under Article 19 of
the Constitution. A legislation cannot be challenged sinply on the
ground of unreasonabl eness because that by itself does not
constitute a ground. The validity of a constitutional amendnent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 71 of

73

and the validity of plenary |egislation have to be decided purely as
qguestions of constitutional law. This Court in State of Rajasthan
& Os. Vs. Union of India and Qthers sai d

"\ 005if a question brought before the Court is purely a
politically question not involving determ nation of

any |egal or constitutional right or obligation, the
court would not entertain it, since the Court is
concerned only with adjudication of |egal rights and
liabilities."

192. Therefore, the plea of the Petitioner that the legislation itself
was i ntended to pl ease a section of the conmunity as part of the

vote catching mechanismis not a legally acceptable plea and it is

only to be rejected.

193. The quantum of reservation provi ded under the Act 5 of 2007
is based on the detailed facts available with the Parlianent.

Vari ous commi ssi ons have been in operation determning as to

who shall formthe SEBCs. Though a caste-wi se census i s not
avail abl e, several other data and statistics are available. 1In the
case of Indra Sawhney (supra), the Mandal Conmmi ssion was

accepted in principlethough the details and findings of the

comm ssions were not fully accepted by this Court. 27% of
reservation in the matter of enploynent was accepted by this

Court. Petitioners have not produced any docunents to show that

the backward class citizens are |less than 27% vis-'-vis, the tota
popul ation of this country or that there was no requirenent of 27%
reservation for them  The Parliament is invested with the power of
| egi sl ati on and nust be deemed to have taken into consideration

all relevant circunstances when passing a legislation of this
nature. It is futile to contend whether Parlianment was not aware of
the statistical details of the popul ation of this country and,
therefore, we do not think that 27%reservation provided in the Act

is illegal or on that account, the Act itself is liable to be struck
down.

Questions:

1. Whet her the Ninety-Third Amendnent of the Constitution.is

agai nst the "basic structure" of the Constitution?

The Constitution (N nety-Third Anendnent) Act, 2005 does
not violate the "basic structure" of the Constitution sofar as it
relates to the state maintained institutions and-ai ded educati ona
institutions. Question whether the Constitution (Ninety-Third
Amendnent) Act, 2005 would be constitutionally valid or not so far
as "private unai ded" educational institutions are concerned, is |eft
open to be decided in an appropriate case. (Par agraph 79)

2. Whet her Articles 15(4) and 15(5) are nutually contradictory,
hence Article 15(5) is to be held ultra vires?

Article 15(5) is constitutionally valid and Articles 15(4) and
15(5) are not nutually contradictory. (Par agraph 100)

3. Whet her exclusion of mnority educational institutions from
Article 15(5) is violative of Article 14 of Constitution?

Exclusion of minority educational institutions fromArticle

15(5) is not violative of Article 14 of the Constitution as the mnority
educational institutions, by thenselves, are a separate class and

their rights are protected by other constitutional provisions.
(Paragraph 102)
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4. Whet her the Constitutional Anmendnent followed the
procedure prescribed under Article 368 of the Constitution?

The N nety-Third Amendment of the Constitution does not
af fect the executive power of the State under Article 162 of the
Constitution and hence, procedure prescribed under Proviso to
Article 368(2) is not required to be foll owed.

(Paragraph 103)

5. Whet her the Act 5 of 2007 is constitutionally invalid in view of
definition of "Backward Cl ass" and whether the identification

of such "Backward Cl ass" based on "caste" is

constitutionally valid?

I dentification of "backward class" is not done solely based on
caste. Oher paraneters are followed in identifying the backward
class. Therefore, Act 5 of 2007 is not invalid for this reason
(Par agr aph 142)

6. VWet her "Creany Layer" is to be excluded from SEBCs?

"Creany Layer" is to be excluded from SEBCs. The

identification of SEBCs will not be conplete and wi thout the

exclusion of "creamny |layer" such identification my not be valid

under Article 15(1) of the Constitution. (Par agraph 152)

7. VWhat shoul d be the para-neters for determ ning the "creamny
| ayer" group?

The paraneters contained in the O fice Menorandum i ssued
by the CGovernment of India, Mnistry of Personnel, Public
Gri evances and Pensions (Departnent of Personnel and Training)
on 08.09.1993 may be applied.  And the definition of "Qher
Backward Cl asses" under Section 2(g) of the Act 5 of 2007 should
be deened to nean class or classes of citizens who are socially
and educational |y backward, and so determnined by the Centra
Governnment; and if the determination is with reference to caste
then the backward class shall be after excluding the creany | ayer.
(Paragraphs 153 and 155)

8. Whet her the "creany layer"” principle is applicable to
Schedul ed Tri bes and Schedul ed Castes?

"Creany Layer" principle is not applicable to Schedul ed

Castes and Schedul ed Tri bes. (Par agraph 163)
9. Whet her the principles laid down by the United States
Supreme Court for affirmati ve action such as "suspect

| egislation", "strict scrutiny" and "conpelling State

necessity" are applicable to principles of reservation or
other affirmative action contenplated under Article 15(5) of
the Constitution?

The principles laid down by the United States Supreme
Court such as "suspect legislation", "strict scrutiny" and
"conpelling State necessity" are not applicable for challenging the
validity of Act 5 of 2007 or reservations or other affirmative action
contenpl ated under Article 15(5) of the Constitution
(Par agraphs 184)

10. Whet her del egation of power to the Union Government to
determ ne as to who shall be the backward class is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 73 of 73

constitutionally valid?

The del egati on of power to the Union Government to
deternine as to who shall be the "other backward cl asses" is not
excessi ve del egation. Such delegation is constitutionally valid.
(Par agraph 186)

11. Whet her the Act is invalid as there is notine |limt prescribed
for its operation and no periodical reviewis contenpl ated?

The Act 5 of 2007 is not invalid for the reason that there is
no tine limt prescribed for its operation, but a review can be made
after a period of 10 years. (Par agraph 187)

12. What shall be the educational standard to be prescribed to
find out whether any classis educationally backward?

The contention that educational standard of matricul ation or
(10+2) should be the benchmark to find out whether any class is

educational | y backward is rejected. (Par agraph 189)
13. Wiet her t he quantum of reservation provided for in the Act is
val id and whether 27% of seats for SEBC was required to be

reserved?

27% of seats for other backward classes i's not illegal and

the Parlianment nust be deened to have taken into consideration
all relevant circumstances when fixing the 27%reservation
(Paragraph 193)

These Wit Petitions are disposed off in light of the above
findings, and the "Qther Backward C asses" defined in Section 2(Qg)
of Act 5 of 2007 is to be read as "Socially and Educationally
Backward Cl asses" other than Schedul ed Castes and Schedul ed

Tribes, determined as ' O her Backward Cl asses’ by the Centra
CGovernment and if such determination is with reference to caste, it
shal | exclude "Creany Layer" fromanong such caste. In

Contenmpt Petition (Civil) No. 112/2007 in Wit Petition (C No.
265/ 2006, no orders are required. It is disn ssed.




