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ACT:

Sea Custons Act, 1878, s. 167, itens 87 and 81, and s. 187A-
If s. 187A confers arbitrary powers on custonms officials-If
ultra vires Art. 14 of Constitution

HEADNOTE:

The appellant inported consignnments of  contraband and
prohi bi ted goods. He was prosecuted for an offence under s.
167, item 81l. of the Sea Customs Act, 1878, on a conplaint
by the appropriate authority under s. 187A, and was
convi ct ed.

On the question whether s. 187-A violated Art. 14 of the
Constitution on the grounds; (1) that t he Cust ons
authorities had an absolute discretion to proceed either
under s. 167(8); in which case there would be only an
i mposition of a fiscal penalty and confiscator of goods;  or
to file a conplaint in the crimnal court, under s. 187A for
the of fence under s. 167 item 81, in which case there could
al so be a sentence of inprisonment up to two years. and (2)
the custons officials have a wide |atitude in choosing cases
for crimnal prosecution,

HELD (1) the proceedings under the Foreign Exchange
Regul ation Act. 1947, unli ke under the sea custons Act ~ coul d
be taken in the alternative and the punishment coul d also be
i nposed in the alternative’ Any per son gui-lty of
contravention of s. 23(1)(a) of that Act could not be made
liable for a penalty under s. 23(1) (b) also to prosecution
and inprisonment under s. 23(1) (b)Therefore s. 23D, which
enpowers the Director of Enforcenent of file conplaint
instead of inposing a penalty under s. 23(1)(a) only if he
was satisfied that in, the circumstances of a case a penalty
under s. 23(1)(a)a would be inadequate, was necessary to
prevent arbitrary exercise of discretion by the Director
under. that Act. Such a provision however, is not necessary
under the Sea Custons Act, because, if a person is found
guilty under s. 167, item8, and if his case is also covered
by item 81, there is no choice in the matter of inposing
penalty or punishment. A penalty can be, inmposed under item
8, and he will also be liable to crim nal prosecution under
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item81. [3-63B-F;, 364X- B]

Reyal a Corporation (P) Ltd. v. Director of Enforcenment, New
Del hi, [1971] 1 S.C R 639, referred to.

(2) It cannot be said that s. 187A confers an unguided
power on the custons’ authorities for not filing a
conplaint against a person although he was liable to a
crimnal prosecution under s. 167, item 81

Wi | e deci di ng whether a conpl aint should be instituted for
an offence which is covered both by itens 8 and 81 of a.
167, a custons officer must take into *count the enormty
and magnitude of the contravention, the evidence which is
avail able , and whether the evidence is sufficient to take
the matter to a crimnal court: The officers who are
authorised to nmke a conplaint under s. 187A are senior
of ficials holding responsible positions

360

and they have to act in a reasonable and bonafide manner
They cannot discrimnate between simlar cases according to
their whimand fancy. The power conferred by the section is
to be exercised for effectuating the object and purpose of
the Act keeping in viewthe entire schene of the Act to
ensure that goods do not escape the levy of duty and that
the prohibitions and restrictions inposed on inportation and
exportation are rigidly en forced. [365CE, GH 366B-C, D
F]

Mat aj og Dobey v. H /C. Dhari [1955] 2 S.C. R 925, 0932 and
Nirmala Textiles | Furnishing MIls Ltd. v. The Second
I ndustrial Tribunal, [1957] S.C R 335, followed.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No. 44 of
1967.

Appeal fromthe judgnment and order dated January 23. 1967 of
the Bonbay High Court in Criminal Appeal No. 525 of 1965.

R Jethmal ani, S. B. Jaisinghani and K. Hingorani, for the
appel | ant .

Jagadi sh Swarup, Solicitor-Ceneral, H R Khanna, 'B. D
Sharma and S. P. Nayar, for the respondent.

The Judgrment of the Court was delivered by

Gover, J.-This is an appeal by certificate froma judgnent
of the Bonmbay Hi gh Court uphol ding the conviction and sen-
tence of the appellant under S. 167(81) of the Sea Custons
Act, 1878, hereinafter called the "Act’ and S. 120-B of the
Indian Penal Code read with the aforesaid section and S. 5
of the Inmport and Export (Control) Act 1947. The mai n point
for determination is whether s. 187-A of the Act is
unconstitutional on the ground that it is violative of /Art.
14 of the Constitution. The facts to the extent they are
necessary may be set out.

The appellant carried on business in the name of Ms.
Jai hind Ex-lnmport Coporation as its sole proprietor. He
also carried on business as a partner in another firm run
under the nane and style of Alram Optics (I ndi a)
Cor por ati on. The offices of the two firns were situate at
New Charni Road, Bonbay. According to the case of the
prosecution the appellant with the object of defrauding the
CGovernment of customs duty payable on certain goods and with
a view to evadi ng prohibition inposed on the inport of such
goods was a party to crimnal conspiracy, sone of the other
parties being Ms. 0. & K Heydegger and Ms. Wnter Optics
in Wst Gernany. The conspiracy was stated to have been
entered into for the purpose of acquiring possession of con-
traband goods such as spectacle frames, welding glasses etc.
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The inport of spectable frames was totally prohibited and

the inport

361

of welding glasses was greatly restricted. It was alleged

that in pursuance of the conspiracy the appellant inported
three consignnents by three different ships ; the first one
arrived by s.s. Bialy.stock and the other tw cane on
Sept enber 22, 1960 and March 5, 1960 by two ot her ships s.s.
Fraunfels and s.s. Laurenskerk. CQut ,of the four cases
which arrived in the first consignnent two cases ,contained
contraband goods. As regards the other two consignnments one
case in each consi gnnent contained goods the inport of which
was prohibited. The nodus operandi was highly ingenious and
i nteresting but we need not recapitulate the sane.

The defence of the appellant was that it was owing to the
nm stake of shippers that the cases containing contraband
goods arrived. It nmay be nentioned that no bill of entry
was |odged by the appellant regarding the cases which
cont ai ned ‘contraband : goods of the first consignment and the
ot her consignnment which: were not got cleared. The |earned
Presidency WMagistrate found the appellant guilty and
sentenced him to six months’ rigorous inprisonment and a
fine of Rs. 1000 for each of the four charges directing the
substantive sentences to run concurrently. The appell ant
filed an appeal to/the Hi gh Court and the State preferred a
petition for revision for enhancenent of the sentence. The
Hi gh Court disnissed both the appeal and the revision. The
"High Court further directed that the contraband goods
should stand confiscated in favour of the GCovernment of
I ndi a.

During the pendency of the appeal in this court a petition
was filed on behalf of the respondent (Cr. M 'sc. Petition
No. 362/70). ,It was prayed therein that a constitutiona
point as to the vires of s. 187A read with s. 167(81) of the
Act be allowed to be raised. Thereupon the Division Bench
made an order that the appeal be placed before a larger
bench. The question being one of (constitutional validity of
s. 187A of the Act counsel for the appellant has ~addressed
argunents before us with our permssion on the aforesaid
poi nt . It has been contended inter alia that the offenses
of snuggling of goods and in particular the acts with which
the appel | ant has been charged coul d be dealt with by the
custons authorities by proceeding under s. 167(8) of the Act
as well as in the alternative or in addition by instituting
a prosecution in acrimnal court by filing a conplaint
under s. 187A read with s. 167(81) of the Act. The forner
can result only in the inposition of a fiscal penalty not
exceedi ng three times the value of the goods and
confiscation of the goods thenselves. The latter can result
in a sentence of inprisonnment upto two years or fine or
both. Thus it has been left to the unfettered and  ungui ded
di scretion of the custons authorities to proceed ‘against
certain per-sons under s. 167(8) and others under s. 167(81)

or under both the sections. |In a |large nunber of cases  no
crimnal prosecutions

362

were filed at all and proceedings under s. 167°'8) alone
were taken which resulted in inposition of penalties. Thi s
leads to discrimnation and has actually resulted in
di scrimnation.

We nmay now refer to s. 187A of the Act. It provides that no
court shall take cognizance of any offence relating to

smuggl i ng of goods puni shabl e under item 81 of the Schedule
to s. 167 except upon conplaint in witing nmade by the Chief
Customs O ficer or any other officer of customs not |ower in
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rank than an Assistant Collector of Custonms. Itenms 8 and 81
of s. 167 to the extent they are naterial are as follows:-

O fences: -

8. If any goods the inportation of which is for the tine
being Prohibited or restricted by or under Chapter [V of
this Act, be inported into or exported fromlindia contrary
to such Prohibition or restrictions; or If any attenpt be

nade SO to i mport or export any such goods;
OF "
81. If any Person know ngly, General and with intent to

defraud the CGovernment of any duty payable thereon, or to
evade any prohibition or restriction for the tine being in
force wunder or by virtue of this Act with respect thereto
acquires possession or, or isin any way concerned in
carryi ng, renovi ng depositing, har bouri ng, keepi ng or
concealing or in any nmanner dealing with any goods which
have been unlawfully renoved from a warehouse or which has
not been paid or wth respect to the inportation or
exportation of which any prohibition or restriction is
for t he time bei ng in force as af or esai d;
OF e e e
Section of this Act to which offence has reference :-

18 & 19

Penalities:-

such goods shall be liable to confiscation; and any person
concerned any such offence shall be liable to penalty not
exceeding three times the value of “the  goods or not
exceedi ng one thousand rupees."

CGeneral : -

Such persons hall on conviction before a  Mgistrate be
liable to inprisonnent for any term not exceedi ng two years,
or to fine, or to both."

Even though item 8 of s. 167 does not enpl oy the word "know
ingly" which is to be found in item 81 internationa
smuggl ers are bound to be covered by both the itemns. The
argument on behal f of the appellant is based on there being
no guidelines ins. 187A in the matter of filing a conpl aint

for an offence under item81. It is suggested that if there
is a optionto the officers nmentioned therein to file a
conplaint or not to file the conplaint then there wll be

clear infringement of Art. 14. Counsel for the appellant
363

has gone to the extent of submtting that the, power to give
sanction or to nake a 'conplaint wthout any guidelines
woul d itself be hit by Art. 14.

Qur attention has been invited to Ravala Corporation (P)
Ltd. & Os. v. Director of Enforcenent, New Delhi(1), in
whi ch one of the points canvassed was that s.  23(1)(b) of
the Foreign Exchange Regul ation Act 1947 as anended by the
For ei gn Exchange Regulation (Amendnent) Act 1957 was
violative of Art. 14 of the Constitution inasnuch as it
provided for punishnment severer than the punishnent or
penalty provided for the same acts under s. 23(1)(a) of that

Act. It was pointed out in the judgnment of this court  that
two different proceedings could be taken for contravention
of certain provisions of the aforesaid Act. Under s.

23(1)(a) a person was liable to a penalty only and that
penalty could not exceed three tines the value of foreign
exchange in respect of which contravention had taken place
or Rs. 5,000 whichever was nmore. That penalty could be
i nposed by adj udication nmade by the Director of Enforcenent
in the manner provided ins. 23(D) of the said Act. The
alternative puni shment provided by s. 23(1) (b) upon
conviction by a court was a sentence of inprisonnent for a
term which could extend to two years or with fine or wth
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both. The argunent that the section |aid down no principles
for determ ning when a person concerned should be proceeded
agai nst under s. 23(1)(a) and when under s. 23(1)(b) and
that it was left to the arbitrary discretion of the Director
of Enforcement to deci de which proceedi ng should be taken
was repelled by relying on the provisions of s. 23D Under
that section the Director of Enforcenent was first to hold
an inquiry for the purpose of adjudging whether there had
been contravention under s. 23(1)(a) and if he was satisfied
that the person had cormitted a contravention he could
impose a penalty provided thereby. According to t he
provi so, however, if at any stage of the enquiry he was of
the opinion that having regard to the circunstances of the
case the penalty would not be adequate he was bound to rmake
a complaint in witing to the court instead of inposing any
penal ty hinself.
Counsel for the appellant has laid great enphasis on the
absence of any such provision in the Act as was to be found
ins. 23D of the Forei gn Exchange Regul ati on Act 1947. But
it is significant that under the aforesaid enactnent the
proceedings could be taken in the alternative and the
puni shrent al so coul d be inposed only in the alternative and
any person guilty of contravention’ could not be made |iable
for a penalty provided by s. 23(1)(a) as also inposed a
sentence of inprisonnment under
(1) [1971] 1 S. C R/ 639.
364
S. 23 (1) (b).  According to the provision  of S. 167,
items 8 and 81 of the Act thereis no choice in the nmatter
of inposing penalty or puni shment . If a person is found
guilty a penalty can be inposed under item8 and he will
also be liable to crimnal prosecution and conviction if his
case is covered by item 81 of that section
I n numerous Acts provisions are found according to which no
court can take cogni zance unless either sanction is granted
by the competent. authority for ~the prosecution of an
accused person or a conplaint in witingis nmde by an
officer or authority enpowered in.that behalf. Nothing is
indicated or expressly stated in nost of the provisions as
to the circunstances in which sanction shoul d be w thheld or
granted or a conplaint should be instituted or not. One of
such provisions came up for exam nation —in Gokul chand
Dwar kadas Moraka v. The King (1). Under clause 23 of the
Cotton doth and Yam Control Order 1943 no prosecution for
contravention of any of the provisions of the Order could be
instituted without the previous sanction of the Provincia
CGovernment etc. It was laid down that in order “to conply
with the provisions of clause 23 it nmust be proved that the
sanction was given in respect of the facts constituting the
of fence charged. Counsel for the appellant has relied a
great deal on the follow ng observations of their lordships:
"They can refuse, sanction on any ground which
commends itself to them for exanple that on
political or economc grounds they regard a
prosecution as inexpedient."
It is argued that if the same wide latitude is given to the
custons officers nentioned in S. 187A they can inport even
political or economic considerations for not filing a
conpl ai nt al t hough a person is Iliable to crimna
prosecution for an offence under s.167(81). We consider it
unnecessary to pronounce, with respect, on the correctness
or otherw se of the above observations. W have no doubt
that the authorities concerned are expected to take into
account t he changed conditions obtaining after t he
enf orcenent of our Constitution which guarantees fundanenta
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rights including Art. 14, They are bound to examine the
facts of a particular case and then decide whet her
prosecution should be | aunched or not.

Even if any policy or guidelines have to be found they can
certainly be discovered fromthe object, purpose and schemne
of the Act. The preanble reads: "Wereas it is expedient to
consolidate and amend the lawrelating to the levy of Sea

Custons duties it is enacted as follows". Chapter IV deals
with prohibitions and restrictions

(1) A 1. R 1948 P. C. 82.

365

on inportations and exportation and Chapter V, with |levy of
and exenption fromcustons duties. El aborate provisions

have been nmade to ensure that goods do not escape the |evy
of duty and that the prohibitions and restrictions which
have been inposed on i nportation and exportation are rigidly

enf or ced. Chapter XVl provides for offenses and penalties
and S. 167 therein is an omibus section which contains 81
itens dealing wth offenses and penalti es. Chapter Xvi|

contai ns ‘procedural provisions relating to offenses, appeals
etc. Section 187A appearsin this Chapter.
The procedural provisions nust be read in the light of the
object and purpose. of the Act. Wile deciding whether a
conplaint should be instituted for an offence which is
covered both by itens 8 and 81 of S. 167 a custons officer
nust take into account the enormty and nmagnitude of the
contravention and, the evidence which is available. It is
possible that in certain cases the evidence my not be
sufficient for. taking the matter to a crimnal court and in
view of the entire facts a conplaint may not be |odged 'for
contravention of offence under item 81 but in all cases the
custonms officers have to act in a reasonabl e and bona fide
manner and they cannot just discrimnate  between simlar
cases according to their whimand fancy. For-if that is
done it is always open to a person against whom conplaint
has been instituted to challenge their exerci se of
di scretion in appropriate proceedings. W are fortified in
the view that we are taking by the foll ow ng observations in
Mat aj og Dobay v. H C. - Bhari(1l). where the argunent that
Section 197 of the Criminal Procedure Code vested an
absolutely arbitrary power in the Governnment to -grant or
wi thhold sanction at their sweet, will and pleasure was
consi dered
"I'f the governnment gives sanction agai nst one
public servant but, declines to do. so agai nst
anot her, then the governnment servant — agai nst
whom sanction is given may. possibly conplain
of discrimnation. But the petitioners. who
are conpl ai nants cannot be heard to say so for
there is no discrimnation as against any
conplainant. It has to be borne in mnd that
a discretionary power is not necessarily a
di scrimnatory power and. that abuse of \ power
is not to be easily assumed where’ the
di scretion is vested in the governnent and not
in a mnor official."
The officer who is authorised to make the conplaint under
S. 187A of the Act is the Chief Custonms O ficer or any other
officer of custonms not lower in rank than the Assistant
Collector of Custons authorised by the Chief Cust ons
Oficer. These officers cannot be regarded to be, mnor
of ficials and they hold responsible positions
(1) [1955] 2 S. C R 925,932.
366
in the hierarchy of custonms authorities. In Niema Textiles
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Finishing MIls Ltd. v. The 2nd Industrial Tribunal (1) the
validity of the Industrial Disputes Act 1957 including S. 10
was chall enged, inter alia on the ground that t he
appropriate government had unregul ated and arbitrary power
to discrimnate between different parties and it was open to
it torefer the industrial dispute to a Board for pronoting
the settlenment or a Court of Inquiry or the Industrial Tri-
bunal and that there were no guidelines as to which class of

cases were to be referred to one or the other. It was
pointed out by this court that the purpose sought to be
achieved by the said Act had been well defined in the

preanble to it. The provisions sufficiently indicated the
purpose and scope of the enactnent as also the industria
di sputes which might arise between the enployers and their
wor kmen which had tobe referred for settlement to the
various authorities under the |ndustrial D sputes Act. The
achi evenent of one or other. objects in view by such
reference to the Board of Conciliation or Court of Enquiry
or Industrial Tribunal nust guide and control the exercise
of the 'discretion and there was no question of t he
governnment  being in a position to discrimnate between one
party and the other. 1n our judgment the ratio of this
deci sion appositely applies 'to the present case. The object
and purpose of the Act has already been noticed as also its
schene and the rel evant provisions. The power conferred by
S. 187A has to be exercised for effectuating the object and
purpose of the Act keeping in view the entire schene. It
cannot, therefore, be said that any unguided discretion or
power has been conferred of the nature which would come
within the inhibition of Art. 14, The principal contention
of the | earned counsel for the appellant based on Art. 14
must fail.

On the nmerits counsel for the appel lant has brought to our
notice the various facts and circunstances relating to the
case. We are satisfied that the Hi gh Court rightly upheld
the conviction for the offences in question but taking into
consideration every aspect of the matter we consider that
the sentence of inprisonnment ‘already undergone by the
appel l ant together wth the fine which has been inposed
apart fromthe order relating to the confiscation of goods
will serve the ends of justice.

The appeal is consequently allowed only to the extent that
the sentence of inprisonnent for each offence is reduced to

one already wundergone. 1In all other respects the appea
shal | stand dismissed. The bail bonds of the appellant, who
was ordered to be released on bail, shall stand di scharged.
Appeal allowed in part.

V. P. S

(1) [1957] S. C. R 335.
367




