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ACT:
Rel i gi ous Endowrent- Whet her absolute or partial-Tests for
det er m ni ng

HEADNOTE

In 1882, there was a partition of ancestral properties
amongst 5 brothers by nmeans of a partition deed Three of the
5 brothers took the properties nentioned in  the relevant
schedul es for enjoynment severally, and certain properties
were kept for enjoynent in comon. Two brothers K and V
were enjoying their shares jointly, Cause 1 of the deed
excluded frompartition the properties specified in certain
cl auses. One of the clauses'is c¢l. 8 which describes
certain charity purposes and provides that the properties
mentioned in the 8th schedule and allotted for charity shal
be administered by K C ause 9 nakes a special provision in
connection wth three religious charities in relation to a
tenple. The clause nentions that a sum of Rs 45/- had been
spent annually for these three purposes, that arrangenent,
had been made for contribution of suns anobunting to Rs 13/-
by three brothers that the dry |l ands nmentioned in the 9th
schedul e shall be admnistered by K and from out ~of the
income of the said properties and fromout of ~their own
funds K and V shall performthe aforesaid charities by
spending the bal ance of Rs 32/without fail. The property
nentioned in cl. 9 was not excluded frompartition. ~At the
time of the partition the income fromthe property- in the
9th schedule was in fact not sufficient to neet the expenses
of the three charities directed to be performed. The
property having been alienated, the respondents filed a suit
for a declaration that there was an absolute endowrent  of
the property for the perfornmance of the religious charities
and that the alienation was invalid.

The trial Court decreed the suit. The first appellate Court
held that there was no absolute dedication and the High

Court, in second appeal, restored the decree of the tria
Court.

Al owi ng the appeal to this Court

HELD : \Whether an endowrent is absolute or parti al
primarily depends on the terns of the grant. |If there is an

express endowrent, there is no difficulty, but if there is
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only an inplied endowrent, the intention has to be gathered
on the construction of the docunment.as a whole. If the
words of the docunent are clear and wunanbiguous, the
guestion of interpretation would not arise. |If there be
anmbiguity. the intention of the founders has to be carefully
gathered fromthe schene and | anguage of the grant. Even
surroundi ng circunstances, subsequent dealing wth the
property, the conduct of the parties to the docurment and
long 'usage of the property and other relevant factors nay
have to be considered in an appropriate case. 1607D F]

In the present case, it is clear fromthe terns of cl.9 and
other material provisions of the deed that there was no
absol ute endownent of the property to the tenple or a trust.
The property, however, is inpressed with the obligation or
charge of performng the religious charities nentioned in
cl.9 of the partition deedin the manner indicated therein

The alienation is therefore, not invalid and the obligation
to performthe charity follows the property. [607F-G  608A-

q
(1) Wile cl. 8recites that "the properties nentioned in
the 8th schedule and allotted for <charities shall be

administered by K. cl. 9 recites that dry land mentioned in
the 9th Schedul e shall be adm nistered by K.’ There is no
reference in cl. 9 that the land was allotted for charity’.
[ 602D

(2) If the property was absolutely dedicated to the tenple
for the performance of the religious charities the intention
of the founders would have been defeated the  income from
the, property being little or nothing. A construction of a
docunent which would frustrate the intention of the founders
should be avoided. To gather such intention at. the tine
when the document cane into existence the Present value of
or present income from the propertyis irrelevant. ' [602H
603B]

595

(3) It is because of the obligation to keep alive the 3
charities that the property was not allotted to the tenple
but was allotted to Kand V, so that they may ‘get ' sone
reconpense out of its incone sone day. [602G H]

(4) The present case is far froma case where the entire
income of the property has been endowed to a trust to
sustain a conclusion that the entire corpus belongs to the
trust. [608 A]

(5) This conclusion drawn fromthe intrinsic evidence  of
the docunent itself, is reinforced by the subsequent conduct
of the parties and the various transactions effected from
time to time with respect to the property. [603 E-F, 607H|
Sree Sree Ishwer Sridhar Jewv. Sushila Bala Dasi. and
others, [1954] S.C.R 407414 Menakuru Das aratharam ~ Redd
v. Duddukuru Subba Rao,[1957] S.C P. 1122, 1128 and Ram
Kissore Lal v. Kamal Narain, [1963] Supp. (2) S.CR
417/ 424/ 428, fol | oned.

Sri Sri | swar Bhubaneswari Thakurani v. Barojo Nath Dey and
O hers, AIl.R 1937 Privy Council 185, Gopal Lal Sett  v.
Purna Chandra Busak and others, A l.R 1922 Privy Counci
2531254, Hul ada Prasad Deghoria v. Kalidas Naik and others,
A l.R 1914 Cal. 813/814-815, North-Eastern Railway Co., V.
Lord Hastings, [1900] A C. 260, Dranmond v. At t or ney
CGeneral, (1849) 2 H. L.C 837, The Attorney-General v. The
Mast er Wardens, &c. of the wag Chandlers, (1873)Eng. & Irish
Appeal, 6 L.R, 1/19, Dr. VilliamJack, Principal and the
Prof essors of the University and King' s College of Aberdeen
v. Sir Thomas Burnett, of Leys Bart. (1846) X I dark &
Finnelly, 812, and Mayre on H ndu Law and Usage 11lth ed. P
923, Section 792 and Hal sbury’s Laws of England, 3rd ed.
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Vo. 4, p. 306 , referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1555 of
1967.

Appeal by Special |eave fromthe judgnment and Decree dated
the b5th January, 1967 of the Madras High Court in Second
Appeal No. 82 of 1963.

K. S. Ramanurthi and B. R Agrawal a, for the appellants,

M K. Ramanurti and J. Ramanurti, for the respondents.

The Judgrment of the Court was delivered by

GOSWAM, J. In this. appeal we have to go back to a period
cl ose wupon a passing century to divine what a Hindu Joint
Famly that had separated at that distant date, thought,
contenpl ated, did- and above all intended not only then but
also for the future. It was the year 1882 and precisely on
13th May of at year-an instrument of partition was executed
and regi'stered anmpngst five brothers, nanely, Sivaram

krishna Pillai, Kailasam Pillai, ~Venkatachalam Pill ai
Chi danmbaram Pi | I ai and Nanasivayam Pillai sons of Subramani a
Pillai. The fam |y appears to be religiously disposed and
was keen to perpetuate the pious

596

ancestral ideol ogy, ‘A genealogy given in the statenent of

case by the appellants gives the appropriate picture for the
pur pose of this appeal
Subrameni a Pi Il ai

Shiverama kail asam Venkat achal am Chi danbaram -~ Navasi va
kri shna Pill ai Pill ai Pil | ai yam
Pillai Pilla

Set husubramanya Pi | | a
Kai | asam pi |l l ai Venkat achal am Gopal akri shan Pri anayagam

(Juni or) Pillai (Jr.) Pi I'l ai Pillai

(died in 1950) (died in 1953) (D 6) (D7)
R V. St husubranmanya R P. Set husubramanya
Pillai Pilla
(1st plaintiff) (2nd pl ai ntiff)

To start wth the deed of partition, it appears, the

properties of the famly were ancestral and were partitioned
anmongst the five brothers reserving sone to be enjoyed in
conmon and allotting certain properties to charities to be
adnmi ni stered by one of their brothers, Kailasam Pillai

Reading the entire. document it appears that even-after the
partition KailasamPillai and Venkatachal am Pi|lai desired

to enjoy their shares of the property jointly and were, in
great cordiality while the other three brothers lived and
enjoyed their properties separately. It also appears that
t he second and the third br ot hers, Kai l asam and

Venkat achal am were given to piety or, at any rate, were
per haps considered as responsi bl e and sol vent persons, —who
could be entrusted to admi nister the charities indicated in
the deed. There is also reference to fam |y debts and other
am cable adjustnments anongst the brothers and also to
voluntary relinquishnent of a share by Sivaramakrishna
Pillai. Wth this brief synopsis we may now extract some
material provisions of the partition deed (Ext. Al) which
was witten in Tam | and has been officially translated:
Clause 1: "Qut of the entire properties worth
Rs. 28,000/: belonging to our famly and
nmentioned in the schedules herein, excluding
the properties situate in Rasavallipuram held
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in conmmon as detailed in para 6 and nentioned
in the sixth schedule here, excluding the
charity properties as

597

detailed in para 8 and nentioned in the eighth
schedul e excluding the other wet, dry (I ands)
gardens and all the properties situate in
Kat t anpul i manapadayur excl uding the property,
kept in comon from October 1880 as detailed
in para 7 and nentioned in the seventh
schedul e her ei n, situate in one crop
cultivation village Gananthanparai, in the
other properties, settled in favour of us in
one nonth of Septenber 1881, dry and wet
| ands, palnyra trees, etc. in Kilakadu situate
in Al angul am Vill age attached to
Nar anammal pur am -~ Jamabandi area, wher eas
Sivaramekri shna Pillai has relinquished his
share in favour of the other four persons as
detailed in para 4 out of the aforesaid
properties, ~excepting the properties held in
conmon as detailed in para Il and nmentioned in
the 10th schedule the other properties were
divided ampbng the other " four persons wth
reference to good and bad by casting chits in
the nmonth of January 1882".

Clause 2 refers to fanm'ly houses which need
not be quot ed.

Cl ause 3 :"As division was  effected as
detailed in paras 1 and 2, the first Schedul e
properties fell to the share of

Si var amakri shna Pillai anmongst us, the second
and third schedule properties to two persons
Kail asam Pillai and Venkatachalam Pillai the
fourth schedule properties to Chi danbar am
Pillai and the fifth-schedule properties to
Namasi vayam Pil | ai.. | Ever since the properties
were allotted as aforesaid, Kailasam Pilla

and Venkatachal am Pillai were enjoying the two
shares of their properties in comon and the

other three persons were enjoying all the
other shares of properties separately. That
is the second item of Kattanpul i | and

mentioned in fourth schedule which fell to-the
share of the Chidanbaram Pillai and the second
itemof Kattanpuli |and nmentioned in the fifth
schedul e whi ch fell to the share of
Namasi vayam Pillai were enjoyed by Kailasam
Pillai under usufructuary nortgage rights”.

Clause 6: "As the Kulukuthurai |nam Pal nyrah
trees situate in Rasavallipuram nentioned in
the sixth schedule here and one-third | share
belonging to wus five persons could not be
conveniently enjoyed by division, it was to be
enjoyed in comon and the incone derived
therefrom shoul d be given to the early norning
pooja of the seventh day festival in the nonth
of "Thai" of Sabhapati Naicker Deity in the
Siva Tenple situate in Rasavallipuram for
expenses for Archana on the 4th Thai Friday

every year
Clause 7: "The dry lands, palnyrah trees,
gar dens and other buildings situate in

Gangat hanaprai mentioned in the 7th schedul e
herein should be enjoyed in comon. The
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income fromthe said dry lands and pal nyrah
groves should be divided into five shares and
two such shares should be enjoyed in comon.
by Kailasam Pillai and Vankatachalam Pilla
and the other three shares by the other three
per sons i ndependent|y".

598

Clause 8: "The properties nentioned in the 8th
schedul e herein and allotted for charity shal
be administered in person by Kailsam Pilla
and fromout of the incone of the first item
property shall be given to md-day offering of
Thi rumanj anam expenses in the Siva Tenple in
Rasaval | i puram From the second item
properties the expenses for the evening pooja
of the said tenple shall be net, from the
third item property the expenses for pooja of

Lord Siva at Sepparai on "ani" Utiram day
should be nmet and fromthe 4th item of the
property. They shall feed four brahmins in

the Siva Tenpl e Sepparai during Dwnadashi days
The next ~clause No. 9 which is the bone of
contention between the parties may now be
guot ed:

Cl ause 9: "In the Sepparai Siva Tenple
est abl i'shed by our parents, for neeting
expenses of lanmp burning for - ever and one
nmeasure of rice for daily offering to God and
Archana  expenses, ‘a sumof Rs. 451- is spent
annual l'y. . Qut of this a sumof Rs. 5 per year
whi ch shall be paid by Sivaranakrishna Pillai
Namasi vayam Pillai and a sum of "Rs. 3 per year
by ChidnbaramPillai to Kailasam Pillai and
excluding the sumof Rs. 13/- as given in the
three items aforesaid for the balance of Rs.
32 the dry land mentioned in the 9th schedul e
shall be adm nistered in person by Kailasam
Pillai and spent fromout of the incone of the
said properties and fromout of “their own
funds Kail asam Pillai and VenkatachalamPill a

shall performthe aforesaid charity w thout
fail".

Clause 12: "Kailasam Pillai and Venkatachal am
Pillai shall in respect of their properties in
comon and the other three in respect of their
respective properties separately and
absolutely enjoy with powers of alienation by
way of gift, exchange, sale etc. In the share

of properties allotted to KailasamPillai/  and
Venkat achal am Pi |l | ai the other sharers have no
right and simlarly in the share of properties
of the other sharers the aforesaid two persons
have no right. Likewise in the property held
by the other three persons, in the property of
whi ch one of themthe others have no nmanner of
right".

Then nine schedul es are given showing the properties that

have fallen to the shares of different brothers. The ninth

schedul e property, which is the suit property, is described

in Ext. A1 as follows:

599

The 9th schedule situate within the jurisdiction of the

aforesaid Sub-District Naranat hanapuram Janabandi attached

to Alangulam village and C|akadu wet irrigated by well,

tamarind trees and dry and the particulars of these are as
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foll ows: -

Ext ent
Dry Wet Sur vey Letter Acres De.
No.
Wet 866 A-2 0-47 The nunber of tana-
Dry 890 C2 1-00 rind trees stand-
343 c 0-30 ing near the tank
360 D 0- 83 bund of the afore-
376 A2 1-22 said village, 72
Dry 377 A 0-68
428 9- 37
845 B- 6 1-21
901 C2 0-35
902 A-2 0-40
903 c- 0-20
In all wet and Dry 16- 05

This ninth schedul e property is the suit property.
It appears that KailasamPillai in the neantine died as is
apparent - from the partition deed (Ext. A-3) executed
bet ween Venkatachal am Pillai and Thirumal ai Vadvanmmal wi dow
of KailasamPillai on 21-1-87. Cause 19 of this deed may
be quot ed:
"Sivaramakri shna Pillai, Chidamabram Pillai
Venkat achalam Pillai, son of Namasi vaya
Pillai, these persons were contributing a sum
of Rs. 13/- every year to the said Kailasam
Pillai \ for perpetual ~burning of Ianp at
Cheppar ai swam Nat ar aj a Sannat hi . Henceforth
the said Venkatachal am Pillai~ shall receive
the sai d ampbunt and performthe charity".
In this partition deed, the properties of Kailasam Pilla
and Venkatachalam Pillai were divided and Venkatachal am
Pillai took the responsibility of performing the charities
entrusted to KailasamPillai under clause 9 of the first
partition deed of 1882. It appears from Ext. B-1 dated
8-9-1937, which is a sale deed in favour of S. Srinivasa
I yengar, that on 8th Novenber, 1921, the suit properties had
been "usufructually nortgaged for Rs. 11,000/- in favour of
one Maragat hammal by Gomathi Amal for the purpose of
di scharging the fanily debts for a period of five years.
The period was extended by a further usufructuary nortgage
of the properties for a sumof Rs. 7350/- on 26th April
1923. It also appears that the rights wunder the two
usufructuary nortgage deeds were assigned to S. Srinivasa
| yengar by a deed of’ assignment in Novenber, 1962, -executed
by the said Mragathammal for a consideration of Rs.
18,350/-. Since S. Srinivasa |lyengar made repeated denmands
for clearing up the debts due wunder the usufructuary
nortgages the said properties along with sonme other/ |and
were sold to himby KailasamPillai (Jr.), Venkatachal am
Pillai (Jr.), Copalakrishna Pillai (defendant 6, briefly D
6) and Perianyagam Pill ai

600
(defendant 7. briefly D7) for a consideration of Rs.
18, 350/ -. So this sale in favour of Srinivasa |lyengar was

in "discharge of the said othi (usufructuary nortgage)
debts" and the properties which had already been in
possession of Srinivasa |yengar continued to remain in his
possession now as owner of the properties with "power of
al i enation by way of gift, exchanges, sal es, etc.
absol utel y".

A third partition deed (Ext. A-10) had been executed on
19th Cct ober, 1936, anongst Kaliasam Pillai (Jr.),
Venkat achalam Pillai (Jr.), Gopal akrishna Pillai (D6, and
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Prianayagam Pillai (D7) in order to later facilitate
absolute sale of the properties in favour of S. Srinivasa
lyengar in 1937. It was stated in this deed (Ext. A-10)
that "fromthe property endowed to the tenple of Seppara
Al gi akoot ha we shall keep the eternal |anps burning, collect
the sums which our grandfather endowed for our famly and
use special efforts to performthe charities". In clause
14(1) of this deed it was stated as foll ows: -
"In as such as sharer No. 1, Kailasam Pilla
(reference to Kailasam Junior) has voluntarily
relinqui shed in favour of the other 3 sharers
the right to performand adm nister the famly
charities ‘and the properties endowed for the
sanme; sharer No. 1 shall not have at any tine
any right to sai d charities or
endowrents. . ... "
Thus on 8th Septemnber, 1937, a sale deed for the suit
property and other lands (Ext. 'B-1) was executed in favour
of S. Sri'nivasa |yengar Avergal by Kailasam Pillai (Jr.),
Venkat achalam Pillai (Jr.), Gopal akrishna Pillai (D-6) and
Peri anayagam Pillai (D7) for a -consideration of Rs.
18350/ - . Srinivasa lyengar also got his nane recorded in
the patta. On 10th June, 1943, S. Srinivasa |lyengar sold by
Ext. B-2 the suit property, etc. to Sappani Ahmad Mhi deen
father of the two appellants herein, for a consideration of
Rs. 22600/-. Sappani Ahnmed Mohi deen got hi's nane recorded
in the patta in due course. The second appellant, who is
the brother of the first appellant, sold some portion of the
suit property to Defendants 3 to 5 on 7th April, 1960.
This appears to be the history and background of the
litigation.
The plaintiffs (the first two respondents) herein are the
great grandsons of Venkatachalam Pillai son of Subramania

Pillai. They instituted a suit-in the court of rmunsif
Ti runel vel i on 5th September, 1960, i mpl eadi ng t he
purchasers of the suit property as Defendants 1 to 5 and
Gopal akri shna Pillai, uncl e of the plaintiffs and
Peri anayagam Pillai, father of the 2nd plaintiff, as the

defendants 6 and 7 respectively, praying for ~declaration
that the suit properties belong to the trust and that al
alienations in respect of themare not binding onthe trust
and for possession of the suit properties fromdefendants 1
to 5to "the lawful trustees". One witten statement was
submtted on behalf ,of the defendants 1 to 5 and the suit
proceeded ex-parte agai nst defendants 6 and 7, who were not
even examined as witnesses in the trial

Two points were in dispute during the trial, nanmely, whether
the suit was barred by limtation (issue No. 2) and whether
the deed dated 13th My, 1882, creates an absol ute
dedi cation of the suit property

601

or only a charge on the inconme of the said property (issue
No. 3). The 1st plaintiff Wio was a young nan of 28 ‘years
on the date of his giving evidence, exam ned hinself and two
ot her witnesses. The defendants examined only the first
def endant . The trial court answered both the above issues
in favour of the plaintiffs and decreed the suit. On appea
t he Subordi nate Judge, Tirunelveli, affirned the finding of
the Minsif on the question of limtation but reversed that
relating to issue No. 2. He held that the entire incone of
the suit property was not sufficient even to neet a mnute
fraction of the expenses and, therefore, the guestion of
absol ute dedication of the property did not arise. It may
be noted here that the trial court as well as t he
Subordi nate Judge held that the inconme fromthe property was
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not sufficient to neet all the expenses of the charities
directed to be performed. The value of the suit land in
1882 was found by the Subordinate Judge to be only 40/-
after elaborate discussion of the value of the neighboring
properties which were subject matters of different sales at
the relevant time. Wen the matter was taken to the Madras
High Court in second appeal, the Hi gh Court held that the
famly had divested itself of the ownership of the suit
property and that the deed of partition created an absolute
endowrent of the suit property for the purpose of performng

the charities mentioned therein. It further held that the
suit property was not allotted to Kailasam Pillai’s share
and he was only nade a trustee of the properties. In the

view the H gh Court took, the second appeal was all owed and
the trial court’s decree was restored. Hence this appea

with special |eave.

The only question that has been canvassed in this appea

before us by the | earned counsel for the appellants is that
the deed of partition (Ext. A-1) did not create an absolute
endowrent. of the suit properties for perfornming the three
kattalis (endowrent for ~religious  charities) nent i oned
therein, This takes us to the construction of the docunent
as a whole with particular reference to the clauses which we
have set out earlier therefrom The deed of partition

di scloses a schenme of partial division of the ancestra

properties anmpngst the brothers. Three of the five brothers
have taken properties nmentioned in the relevant schedul es
for enjoyment severally and certain properties were kept for
enj oyment in conmon.. Two brothers, Kailasam Pillai and Ven-
katachalam Pillai were enjoying their _shares of the
properties jointly. Provi sion was nmade for discharge of
fam ly debts and di fferent nmutual adjustnents have also been
recorded. Clause | of the deed, which we have 'set out
earlier, is very significant. it excludes from partition
properties specified in certain clauses including t he
charity properties as detailed in para 8 and nmentioned in
the eighth schedule. Property nentioned in clause 9 is not
excluded frompartition. Wen we |look to clause 8 in this
context, we find that the properties nmentioned in the eighth
schedul e are "allotted for charity" and "shal | be
admi ni st ered in per son by Kai |l asam

Pi |l ai " (enphasi ssupplied).Inthisclause four obj ects of
charity have been nmentioned, the expenses of which have to
be met from four itens of property allotted for them

Besi des clause 8 refers to mid-day offering of Thirunanjanam
expenses in the Siva Tenple in Rasavallipuram and-also to
the evening pooja of the said tenple. There is reference in
this clause also to the expenses for

602

pooja of Lord Siva at Sepparai on "Ani" Utiramday and al so
for feeding four brahmins in the Siva Tenpl e Sepparai during
Dwadashi  days. VWhat is, therefore, excluded for 'charity
purposes in clause | is clearly described in clause 8 of the
partition deed. Having provided for all these ,charities in
clause 8, clause 9 nmkes a special provision in connection
with the sane Sepparai Siva Tenple "for neeting all expenses
of lanmp burning for ever and one neasure of rice for daily
offering to God and Archana expenses. ". Clause 9 takes
note that a sumof Rs. 45/- has been spent annually for
these kattalais’. Arrangenent has been nade therein for
contribution by two brothers of Rs. 51 each per year and a
sum of Rs. 3/- per year by another brother, totalling a sum
of Rs. 13/- which has to be given by them to Kailasam
Pillai. it may be noted that these two brothers are
unconnected with the suit property after partition. Cl ause
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9 thereafter recites that "for the balance of Rs. 32/- the
dry land nmentioned in the ninth schedule shall be ad-
mnistered in person by Kailasam Pillai and spent from out
of the incone of the said properties and fromout of their
own funds Kailasam Pillai and Venkatachalam Pillai shal

perform the aforesaid charity wthout fail". (enphasis

supplied). The draftsnman, who prepared this deed, had good
reasons to nention in clause 8 that "the properties
nmentioned in the eighth schedule and allotted for charities
shal | be administered in person by Kailasant while in clause
9 he chose to record that "dry land. nentioned in the 9th

schedule shall be admnistered in person by Kai | asam
Pillai". There is no reference in clause 9 that this |and
shall be "allotted for charity" whereas those words clearly
appear in clause 8 of the deed. In the entire schene of the

deed there must be a legitimte justification for not
allotting the lands nentioned.in the ninth schedule for
charity. Besides, it is clear on the findings of the courts
below that the value of the property in 1882 was in-
consi derable and the income out of it was not sufficient to
neet tile expenses for ~the charities. A device had,
therefore, to be nade to keep alive the sacred nenory of
their parents who were keen to continue these charites out
of the ancestral property. Having divided the properties in
the manner done in/the partition deed, each of the brothers
contri buted according to his capacity and by nut ua
adjustrment a very substantial share of the expenses was to

be borne by Kailasam Pillai and Venkatachalam Pillai, who
were entrusted to performthe charities without fail, if
necessary, which was even inevitable at the time, out of
their own funds. Since itis a common  ground ‘that the

charities have been perfornmed for years, the burden of the
liability nust have fallen on kailasam Pillai and thereafter
on Venkatachalam Pillai, It is because of this feature in
keeping alive the three charities nentioned in clause 9 that
the lands in the ninth schedule were allotted to Kailasam
Pillai and Venkataclaalam Pillai so that they may get sone
recompense out of the inconme of the property if it nmay
sonmehow or sonme day be forthconming.  The entire inconme from
the property was little or nil and was not absolutely
dedicated to the Tenple for the charities. W have got to
ook at the matter fromwhat the founders intended in-the
year 1882 and no construction. can be given to the docunent
which would frustrate the intention of the founders to keep
alive the charities by appropriate perfornmance. If “these
dry and then barren properties of the ninth schedule were

absol utely dedicated to
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the Tenple for perfornance of the three kattalais the
intention of the founders would have been defeated. It
woul d have been nobody’s business, inconme being little or
nil. W are, therefore, clearly of opinion that there is no

anmbiguity about any of the provisions of this deed which
clearly go to show that there was no intendnent to create an
absol ute endowrent of the suit property to the Tenple or the
trust.

The present value of the property and the present incone
therefromwll, in our view, not be relevant nor a safe aid
to gather the intention of the parties in 1882. W are
unable to agree with the H gh Court that "the wording" of
the deed nmkes it ’'clear beyond doubt’ that there is an
absol ute endownent of the property. W are also unable to
hold, as the Hi gh Court has done, that "the famly has
divested itself of. the ownership and Kailasam has been
created trustee therefore". Ext. A-3 on which the High
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Court relied to reach its conclusion does not, in our
opi ni on, nake any departure from the nature of t he

transaction nor fromthe original intention of the parties,
particularly in view of clause 19 thereof already quoted
above. Simlarly Ext. A-10 executed in 1936 on which the
Hi gh Court relied does not unerringly point to any different
intention even of the succeeding generation. The first
extract quoted wearlier fromExt. A-10 does not, in our
opinion, relate to the ninth schedule property when the
charity has been specifically endowed in the eighth schedul e
to Ext. A-1. Again ,the second extract fromEx t. A-10,

nanely, clause. 14(1), earlier set out, does not, in our
view, run counter to ‘the original intention of their
ancestors. The initial intention to be gathered from an

anci ent docunment when the provisions are reasonably clear
cannot be readily altered to suit changing conditions over
the ears. Even so, if sonehow.it is possible to hold that
the subsequent dealing with the property is consistent wth
the intention of the original “parties to the docunent, as
interpreted by us on the terns of the original deed, that
course has to be preferred by the court. Besi des, in
i nterpreting ancient docunments courts have to be cautious to
guard against warping of the issue by reference to
subsequent conduct of parties or their representatives which
may vary for inponderabl e reasons, bona-fide or otherw se.
Clause 3 of the partition deed nmentions only such properties
as have- been allotted to the brothers in full ownership. it
could not nention the property specified in clause 9 because
it is burdended with a charge infavour or kattal ais.
W may now refer to some decisions cited at the bar
In Sree Ishwar SridharJew v. Sushila Bala Dasi (1) and
others, it was observed
"It is quite true, that a dedication may be
ei ther absolute or partial. The property nay
be given out and out to the idol, or it may be
subjected to a charge in favour of the i dol
"The, question whether the idol itself 'shal
be considered the true beneficiary, subject to
a charge in favour of the heirs or specified
relatives of the testator for their upkeep, or
that, on the other
(1) [1954] S. R 407-414.
604
hand, these heirs shall be considered the true
beneficiaries of the property, subject to a
charge for the upkeep, worship and expenses of

the idol, is a question which can only be
settled by a conspectus of t he entire
provisions of the will’ Pande Har Narayan v.

Surja Kunwari (1)".
Cbservations to the sane effect havetal so been

made by the Privy Council in Sri  Sri  Iswari
Bhubaneshwari Thakurani v. Brojo Nath Dey and
ot hers. (2)

in Menakuru Daseratharam Reddi v. Duddukuru
Subba Rao, (3) this Court observed as follows

"Now it is clear that dedication of a property
to religious or charitable purposes may be

either conplete or partial. |If the dedication
is conplete, a trust in favour of public
religious charity is created. | f t he

dedication is partial, a trust in favour of
the charity is not created but a charge in
favour of the charity is attached to, and-
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fol | ows, the property which retains its
ori gi nal private and secul ar character.
Whet her or not dedication is conpl ete woul d
natural ly be a question of fact to be
determined in each case in the light of the
material terms used in the docunent. In such
cases it is always a matter of ascertaining
the true intention of the parties it is
obvious that such intention nmust be gathered
on a fair and reasonabl e construction of the
docurnent consi dered as whol e. "

in Rankishore Lal v. Kamal Narain,(4) this
Court observed

"The gol den rule of construction, it has been

said, is  to ascertain the intention of the
parties  to theinstrument after considering
all the words, in their ordinary, natura

sense. ~To ascertain this intention the court
has to consider the relevant portion of the
document as a whole and also to take into
account the circunstances under which the
particul ar words were used".
it was further observed(4)

"What was said in this case in connection

with the construction of a wilt appl
ies wth

equal force to the construction of every other
docunent by which sone property is disposed of
In Copal Lal Sett v. Purna Chandra Basak and
ot her (5), the ~Privy Council observed as
foll ows -
"The first. question that arises is  whether
the gift is agift to the Idols, or  whether
there was a gift to any other person or
persons charged with the maintenance of the
I dol s. The will is nmpbst obscure, but their
Lordships think ‘that there is certainly no
direct gift of the whole property to the
Idols, nor in the circunstances ought one to
be inplied. It is consequently necessary to
see in what capacity and by virtue of what
right the worship of the ldols is to be
carried out. The person on. whom
(1) 1921 LR 48 |.A 143, 145-146.
(2) AI.R 1937 P.C. 185.
(3) (1957) S.C.R 1122,1128.
(4) [1963] Supp. 2 S.C.R 417,424, 428.
(5) A l.R 1922 P. C. 253-54.
605
the duty was cast was undoubtedly Udoy Chand,
and the conclusion which their Lordships have
reached, is that if, as they think, there is
no gift tothe ldols it is only possible to

give effect to the provision of the wll by
treating it as conferring the property upon
Udoy Chand. The will is addressed to him
upon him throughout all the burdens of

performng different duties are cast, and this
necessarily involves the ownership of the
property".
It may be appropriate to refer to a passage in Mayne on
H ndu Law and Usage, eleventh edition (Reprint) at page 923
(Section 792) which reads as under
"A dedication of property for religious or
charitabl e purposes nay be either absolute or
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partial (1). |In the former case, the property
is given out and out to an idol or to a
religious or charitable institution and the
donor divests hinself of all benefici a
interest in the property conprised in the
endownrent (2). VWere the dedication is
partial, a charge is created on the property
or there is atrust to receive and apply a
portion of the incone for the religious or
charitable purposes (3). In such a case, the
property descends and is al i enabl e and
partible in the ordinary way,

e only
difference being that it passes wth the
charge upon it"(4).

In this context we nay al so note a decision of the Calcutta

Hi gh Court in Hulada Prasad Deghoria v. Kalidas Naik and

ot hers, (5) where the court had to deal with interpretation

of an anci'ent -docunent:
"The matter nmay be put briefly in the word of
Sugdan, L. C/, in Attorney-Ceneral v. drunmond
(6) : "One of the nost settled rules of |aw
for the construction of anbiguities in an
ancient instrunent is that you may resort to
cont enporaneous usage to ascertain the neaning
of the deed ; tell me what you have done under
such. a deed, and | will tell you what that
deed ' neans’. To this nust ‘be added the
qual i fication fornmul ated by Lord Cranworth, L
C., in Sadlier v. Biggs (7), in the follow ng
terns : If thereis a deed which says,
according to its true construction, one thing,
you cannot say that the deed nmeans sonething
el se, merely because the parties have gone on
for long tine so understanding it".

We have referred to this case although in the case before us

the terns of the deed are not at all anbiguus while the

Calcutta High Court had to consider an instrument the 'termns

of which were "at best inconclusive"™ The principle that the

court may call in aid acts under the deed as-a clue'to the

intention, as was pointed out by Lord Hal sbury, L. C., in

North- Western Railway Co.v.Lord Hastings,(8) "does  not

apply unless there is an anbiguity, for even usage does not

justify deviation

(1) (1937) 64 |.A 203/211.

(2) (1904) 31 1.A 203.

(3) (1859) 8 MI.A 66.

(4) (1878) 4 Cal. 56.

(5) AIR 1914 Cal. 813/814-815.

(6) (1842) 1 Dr. & W 358.

(7) (1853) 4 H. L.C. 436.

(8) (1900) A. C 260.

M 602 Sup. C1/75
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from terns which are plain : Attorney-General v. Bochester
Corporation"(1). It was observed by the House of Lords in

Drammond v. Attorney General (2)
" Consequently, while in a case of anbiguity,
the court will uphold that construction of a
deed which justifies a long usage as to the
application of trust funds, the court wll
not, where there is no anbiguity, accept an
erroneous interpretation though consi st ent
with wusage, so as to sanction a manifest
breach of trust"”.

th
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CQur attention

was drawn to a decision of the House of Lords

in The Attorney-General v. The Master, Wardens, & C. of the

Wag Chandl ers’

Co.3 wherein it was held

"There is one well-known class of authorities
of this sort. A testator devises to a
corporate body or to an individual, |anded
property, and he affixes to that devise a
condi tion t hat the corporation or t he
i ndividual shall at their or his own peril

and if necessary out of their own funds, make
certain paynents, or a certain payment, to

some object of his bounty. 1In a case of that
kind the devise is said to take the |and wupon
condi tion. If the devise is accepted, the

condition” nust be fulfilled, and the npney
nmust be pai d, whether the |and devised is, or
is not, —adequate to make the paynent. The
very statenment of 'a case of that kind inplies
that ~the land is'the | and of the devise, and
that every accretion to the value of the |and
bel ongs to the devise ; and that the person or
the charity which has the benefit of the
condi tion, whi ch receives t he paynent
mentioned in the condition, has a right to
not hing nore than that paynment”.

This case neets the requirenents of the present case before

us. To the

sanme effect there is a passage  in Halsbury's

Laws of Engl and edition, volume 4, at page 306

" Speaki ng generally, the increase will belong
to the donee, first, if the gift be to the
donee subject to certain paynents to others
secondly, if the gift be upon condition of
maki ng certain paynent s subj ect to a
forfeiture upon non- perf or mance of t he
condition ; or, thirdly, if the donee m ght be
a loser by the insufficiency of the fund". (4)
. mD

The case referred to in Halsbury is Dr.
Villiam Jack, Principal, and the Professors of
the University and King s Coll ege of Aberdeen
v. Sir Thomas Burnett, of Leys, Bart. (1846)
XIl dark & Finnelly, 812,(5 wherefrom the
foll owi ng passage is apposite :

"in searching for the intention of ~a donor
whi ch is the standard to govern t he
construction of a deed of gift, the facts,
first, that the gift is subject to t he
condi tion of making certain paynments to
ot hers, --secondly, that forfeiture will be in-
curred by non-perfornmance of that condition,-
and, thirdly, that

(1) 5De GM &G 797. (2) (1849) 2 HLC
837.

(3) (1873) Eng. & Irish Appeal, 6 LA, 1119.
(4) (1846) 12 d. & Fin. 812, H L. 828. per
Lord Cottenham

(5) 8 English Reports, H L., d. & Fin 8-12,
p. 1632.
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the donee may be subjected to loss by the
performance of that condition, are sufficient
to raise the presunption that in case of the
increase of the fund, the donor intended to
give to the donee the benefit of t hat
i ncrease".
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It was held by the House of Lords in that case "that this
was a grant upon condition, and not a nere trust, and that
the Principal and Processors were entitled, after satisfying
the conditions of the deed of gift, to appropriate to
thensel ves any surplus arising fromthe | ands thus given".
Argument was addressed at the bar with regard to the surplus
income fromthe suit property since with progress of tine
the value of the property has increased and necessarily its
i ncone. W are, however, of the viewthat for the reasons
already discussed in this particular case we will not be
required to exam ne the rule of surplus incone in charities
for the purpose of discovering the intention of the parties
at the tine of initial partition

The principles that energe fromthe above decisions so far
as. appropriate to the case at hand nay briefly be stated.

Whet her the endowrent is-absolute 'or partial, primarily
depends on the terms of the grant. |If there is an express
endowrent, there is-no difficulty. |If there is only an
inmplied endownent, the intention has to be gathered on the
construction of the document as a whole. |If the words of
the docunment —are clear and unanbi guous, the question of
interpretation would not arise. |If there be anbiguity, the
intention of the founders has to be carefully gathered from
the scheme and |anguage of the grant. Even surroundi ng

ci rcunst ances, subsequent dealing with the property, the
conduct of the parties to the docunent and long usage of the
property and other relevant factors may have to be
considered in an appropriate case. ~'As pointed out earlier
we have a docunent in the instant case where there is an
express endowrent of certain specified properties-.as recited
in-clause 8 of the deed. Significantly, thereis conplete
om ssion to create an absol ute endowrent of the property in
the ninth schedule although the sane is referred to in
clause 9 of the deed and has been dealt with in a very
speci al manner therein. There is absolutely no doubt on the
terns of clause 9 read with the other material provisions of
the deed that there is no absol ute endowrent of the suit
property in favour of the tenple or for the charities as
clainmed by the planitiffs/respondents. W nay, however, add
that the conclusion we have reached from the intrinsic
evidence of the docunent itself 1is reinforced by the
subsequent conduct of the parties and t he vari ous
transactions effected fromtine to tinme with regard to the
suit properties. To boot, it is far froma case where the
608

entire income of the property has been endowed to the trust
to sustain a conclusion that the entire corpus belongs to
the trust.

Having regard to the principles set out above, it is  clear
that in the present case there was no absol ute endowrent of
the suit property to the tenple or the trust. The property,

however, is inpressed wth the obligation or charge of
performng the three kattalais nentioned in clause 9 of the
partition deed in the manner indicated therein. The

alienation of the property is, therefore, not invalid and
the obligation to performthe above nentioned charities
followw th the property.

In the result the appeal is allowed and the judgnment of the
Hi gh Court is set aside and that of the Subordi nate Judge is
restored subject to the direction that the suit property
will be inpressed with the obligation to perform the
charities nmentioned in clause 9 of the partition deed of
1882 and the plaintiffs’ suit stands dism ssed. The parties
will bear their own costs in this Court.

V.P.S. Appeal Al | owed.
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