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PETI TI ONER
KU L FI REMORKS | NDUSTRI ES

Vs.
RESPONDENT:
COLLECTI ON OF CENTRAL EXCl SE & ANR
DATE OF JUDGVENT: 12/ 09/ 1997
BENCH

S.C. AGRAVWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S.C. AGRAWAL, j.:-

This appeal is directed against the judgnent of the
Customs Exci se and. Cold Cont rol Appel | ate Tri bunal
(hereinafter referred to as 'the Tribunal’) dated July
2,1976 in Appeal No.E/ SB/ 1395/ 91/ MAS. The appel ['ant, Kui
Fireworks Industries, nmanufactures fireworks which fal
under Heading 3604.14 of the Central Excise Tariff. By
notification No. 167/86 dated March 1,1986 exenption from
excise duty has granted in respect of various goods
i ncl udi ng goods falling under Heading 3604.10 provi ded that
no process in or inrelation to the manufacture of 'the said
goods is ordinarily carried on which the aid of power. The
appel  ant cl ai ned exenption in respect of fireworks
manuf actured by it on the basis of the said notification on
the ground that no process in relation to the manufacture of
the said goods was ordinarily carried onwth the aid of
power. On Septenber 2, 1987 the excise authorities dotained
6, 222 wooden cases of fireworks valued at Rs.39,83,698-50
and a sumof Rs.5,697,555/- was denmanded ~as excise duty
payabl e on the said good on the ground that the goods were
not entitled to exenption fromexcise duty under the said
notification. The appellant filed a wit petition in the
Madras High Court passes an interimorder on Septenber 29,
1987 and pernitting the appellant to clear the goods for
sal e without paynent of excise duty. In the neanwhile,
notification No.167/86 dated March 1, 1986 was anmended by
notification No.222, 87 dated Septenber 17,1987 whereby
exenption in respect of firewrks falling under Chapter
36.04 was withdrawn. Since the good had been permitted to
be cleared on the basis of the interimorder dated Septenber
29, 1987 passed by the Madras Hi gh Court, the Superintendent
of Central Excise issued a show cause notice dated February
16, 1988 under Section 11A of the Central Excise Act
Demandi ng duty of Rs.5,97,555/- being the duty on the goods
det ai ned on Septenber 2,1987 valued at Rs. 39, 83,698.50 on
the ground that the said goods were cleared after Septenber,
1,1987 when the exception fromduty was not available. The
appel l ant submitted their reply to the said show cause
notice wherein it was submitted that the goods were detained
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by detention order dated Septenber 2,1987 by the depart nent
and could be cleared only pursuances of the interimorder
dat ed Septenber 29, 1987 passed by the Hi gh Court and that
no duty was payable in respect of the said goods. The
Assi stant Col |l ector O Central Excise by order dated
Decenmber 18, 1990 confirmed the demand of duty of
Rs. 5,97,555/- granted under notification No.175/86 on the
ground that the appellant a snall scale industry. The said
contention was, not raised before the |ower authority and it
could not be urged at the appell ate stage.

Shri. S. Miralidhar, the | earned counsel appearing for
the appellant has urged that the decision of the Calcutta
Hi gh Court in Priyunka Overseas (P) Ltd. (supra) has been
upheld by this Court in Priyanka Overseas Pvt.Ltd. & Anr. v.
Union O India & Ors., 1991 Supp. (1) SCC 102. The appell ant
in that case had, on Decenber 17,1987, filed the bills of
entry for home consunption as required under Section 68 of
the Customs Act - with a prayer for debonding the goods of
3935.364 MI which were stored in a private warehouse. The
custons authorities, on that very day,i.e. Decenber 17,1987,
cancel l ed - the 1icense for warehousing the quantity of goods
in respect of which the bills of entry were filed by
cancelling the bond and deleting the said godown fromthe
rel evant licence issued for the quality of 11,500 MI. The
keys of the godown were also handed over to the appellant
simul taneously, as a result of which though the goods
remained in the said godown but not as a warehouse and the
appel l ant was allowed to renmove the goods w thout paynment of
any duty. It was not disputed that the remaining goods were
also stored in a private warehouse and the appellant had
filed bills of entry and conpiled withall the required
fornmalities for debonding and clearance of ~the goods on
January 28, 1988 and that the appellant was entitled to an
order made in the show cause notice dated February 16,1987
in view of the decision of this court in Wallace Flour MIIs
Co.Ltd. v. Collection of Central Excise, Bonmbay Division I
1989 (4) SCC 592, wherein it was decided that the rate of
duty prevalent on the date of —renoval is only applicable.
It was held that since the goods were renpved after
Septenber 17, 1987 exci se duty was payable on the sane. The
Assistant Collection did not go into the nerits of the claim
of the appellant that they were not —using power  for
manuf acture of fireworks. The said order of the Assistant
Col l ector of Central Excise was affirmed in appeal by the
Collector (Appeals) in his order dated August 1,1991
Before the Tribunal reliance was placed by the appellant on
the decision of the Calcutta High Court in Collector of
Customs v. Priyanka Overseas (P) Ltd. 1989 (41) ELT.195
(Cal.) and it was wurged that as the goods were detained
illegally by the custoners authorities, the appellant could
not be penalised for the illegal act of the authorities and
that since the goods were manufactured prior to Septenber
17,1987 and in the normal course the goods woul d have been
put in the market stream nmuch before the wthdraw of the

exenption notification, the duty applicable will be at the
rate when the goods were detained and fromdate of clearance
of the goods. The Tribunal, however, rejected the appea

and held that the decision of the Calcutta H gh Court
Priyanka Overseas (p) Ltd.(supra) could not be invoked in
view of the decision of this Court in Wallace Flour MIIs
Conpany (supra) and Col |l ector of Central Excise, Hyderabad &
Os. v. Vazir Sultan Tobacco Co. Ltd. Hyderabad & Os,
1996(3) SCC 434, Werein it has been laid down that the rate
of duty applicable will be the one applicable on the date of
cl earance of the goods. Bef ore the Tribunal the appell ant
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al so sought to place reliance on the exenption cancelling
the licence of the private warehouse enabling it to renpve
the goods. On these facts this Court Qbserved: -

"Had the custonms authorities passed

order in accordance with law the

same result would have foll owed as

had been done on Decenber

17,1987........... There is no

valid reasons as to why the sane

procedure should not have been

fol | owed in respect of t he

remai ni ng goods in respect of which

the bills of entry were filed on

January 28,1988 for debonding and

cl earance of goods. Merely because

the officer failed todischarge his

duties by maeking illegal demand for
deposit of redenption fine, by
maki ng il1egal ~ demand for~ deposit
of .redenption fine, The appellant
is there()/ 7?he

deli, .+

out paying any duty as on

January 28, 1988 no duty was

payabl e on the goods." [p.124]

The subm ssion of Shri Muralidhar i's that the principle
laid down in the aforesaid decision of this Court in
Priyanka Overseas ‘apvt. Ltd & Anr. v. Union of |ndia(supra)
is applicable in the facts of ~this case because the goods
had been wongly and illegally  detained by the custons
authorities on Septenber 2,1987 and by the tine the goods
were rel eased for clearance on the basis of the . interim
order passed by the Hi gh Court on Septenber 29,1987, the
exception from duty under notification No.167/86 had been
wi t hdrawn by notification No.222/87 dated Decenber 17,1987
He has wurged that the appell ant cannot be made to suffer on

account of illegal act of the excise authorities and that
the principle laid dom in Wallace Flour MIls Conpany
(supra) and Vazir Sultan Tobacco Co.Ltd (supra) will have no

application in the facts of this case.

Shri K. N. Bhat, the |earned Addi ti onal Solicitor
CGeneral, does not dispute that in view of the decision
Priyanka Overseas Pvt. Ltd.(supra) the appellant could not
be made to suffer on account of an illegal act of detention
of the goods by the excise authorities and the principle of
Wal l ace Flour MIIls Company (supra) and Vazir Sultan Tobacco
Co. Ltd. (supra) will have no application in this case. The
| earned additional Solicitor General has, however, urged
that even on Septenber 2,1987 the appellant was not entitled
to claimexception fromduty in respect of goods which where
det ai ned since there was use of power in the nanufacture of
t he goods. In this connection, the Ilearned Additiona
Solicitor has placed reliance of on the decision of this
Court in Standard Fireworks Industries Ors. v. Collector of
Central Excise 1987 (28) ELT 56.

We have Unable to accept the said contention of the
| earned Additional Solicitor General for the reason that the
Assistant Collector of Central Excise has issued a show
cause noti ce dated Novenber 29,1987 demandi ng central excise
duty of Rs. 11,94,122.94 on the fireworks declared fromthe
factory of the appellant for the period from August 1, 1981
to Septenber 16,1987 on the ground that certain operations
were carried on with the aid of power outside the prem ses
of the factory by outsiders and hence exenption under
notification No. 167/88 dated march 1,1986 <could not be
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avai | abl e. In their replay to the said show cause notice
the appellant stated that they had not used power in any of
the processes in the manufacture of the fireworks in their
factories or outside their premises and it was claimed that
the chemicals wused for such manufacture were hand-pounded.
By order dated Decenber 18,1990, the Assistant Collector
held that the it is incredible and highly inprovable that
flour mlls which are run by power should under take hand-
pounding and that the flour mlls had undertaken the
grinding of chemicals only by using power. It was also held
that paper tubes, paper cones were al so made by use of power
and, therefore, the appellant was not entitled to exception
under notification No. 167/86 dated March 1, 1986. The said
order of the Assistant Collector was set aside in appeal by
the Col |l ector(Appeal s) by order dated August 29, 1991. The
Col I ector (Appeal s) hel d:

"Al though it alleged that appell ant

pur chased paper tubes from Standard

Paper Contai ners, Sivakasi and nade

paper tubes though Paper Tubes

Wor ks, Si vakasi , no evi dence

confirmng the above allegation was

cited either in the show cause

notice or in the original order".

"The appel |l ants denied maki ng any

tubes through paper Tubes Wbrks,

Si vakasi . In the absence of _any

evidence to the appellants version

has to be accepted."”

"The concl usion that the Flour

MIlls run by power  would not have

undert ake hand- poundi ng and

ignoring the bills produced stating

that they have been careful ly

managed wil | not prove the

departnment case since it is based

on presunption and suspension.”

“"I'n view of the foregoing there is

no evidence at all in the available

records to the effect that power

has been wused in or in relation to

the manufactures of fireworks by

the appel | ant rendcring t hem

incligible for exenption under

notification N 167/86 dated March

1,1986."
The said order of the Collector(Appeals) was not
chal | enged by the departnment and has becone final. |In view

of the order of the Collector (Appeals) dated -August
29,1991, it cannot be said that in respect of goods which
were detained on the basis or order dated Septenber 2,1987
exception was not available under notification No.167/86
dated march 1, 1986.

The appeal is, therefore, al l owed, the inmpugned
j udgenent of the Tribunal is set aside and the demand raised
by the Assistant Collector of Central Excise on the basis of
the show cause notice dated February 16,1988 is quashed. he
appel lant had paid a sum of Rs.1,50,000/- towards the
i mpugned demand of excise duty on Mrch 30,1991 and a
further sum of Rs. 50,000/- was paid by the appellant in
pursuance of the intcrimorder of the Tribunal dated January

27,1992. In pursuance of the order dated April 25,1997
passed by this Court the appellant has furnished a bank
guarantee of Rs. 1,50, 000/-. Since the demand has been

guashed, it is directed that the armount of Rs.2,00,000/-
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whose has been deposited by the appellant be furnished by
the appellant shall stand discharged. No order as to costs.




